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Bia penakropis

Arpecis Pocii npotu Ykpainu 24 stotoro 2022 poky (bakTU4HO
il HacTynHUK eTan micas 3axomyieHHss Kpumy B 2014 poni Ta
onepaliil Ha /lonb6aci) BUK/IKMKaJa HOBUU iHTepec /10 BillHU fIK [0
HAyKOBOI MPO6JIEMHU.

3 MoMeHTy cBoro 3acHyBaHHsA B 1995 poui WSPiA YuiBepcuTeT
npaBa Ta ajMiHicTpanii B XeloBi 6epe y4yacTb y AOCHIAKEHHIX
MOJIITUYHOI Ta MPaBOBOI CUCTEMU YKpAIHH, TOMY Lif IlepCleKTHUBa
JloCJiI>KeHHs TMpo6JieM, NMOB’siI3aHUX 3 BilHOIO, 3/jlaBajiacsi HaM
oueBUAHOO, JlissnbHicThb [loabcbko-YkpaiHncbkoro Kinyoy Konctu-
TyLioHasicTiB, ctBopeHoro y 2005 poni 3 iHiniaTuBU pekTopa
WSPiA, npodecopa €xu IlocaymHero, Majia BuUpillajJibHe
3HaYeHHA JJid MNpoBeJeHHA JocifkeHHA. YsieHamu KuyoOy
€ MOJIbChbKI Ta YKpPaiHCbKi BY€HI, a 4IeHCbKHUU KBUTOK Kiyby N
001 orpumaB ToaimHiu [IpesugeHT Ykpainu B. F0meHko. 3aBaa-
HHAM Kiy0Oy € nocTifiHe crnocTepeXeHHSl 3a HOBUMM 3aKOHO-
JlaBUMMM TPOMNO3HUIiIAMU B 000X KpaiHax, 0co6JMBO y cdepi
KOHCTUTYIIMHOrO MpaBa, iX CHiJibHA OIjiHKa Ha KOHQEepeHLifx,
ny6Jikaniss pe3ysbTaTiB KOHbepeHLil Ta MouIMpeHHs iX cepej
0cib, ki mpuiiMaloTh pillleHHSI B 000X KpaiHax. Kiiy6 36upa€eThbcs
JBiYi Ha piK, no4yeproBo B YKpaiHi Ta [losbLui.

[losibCbKI 4yieHW Ta npuxuibHUKK Kiyby 28 srotoro 2022
POKY BHUCTYNHWJIM i3 3asBOI0, B fIKiM 3acygu/ad 30pOWHYy arpecio
Pocinicbkoi @egepanii npotu YkpaiHu.

Cnuparouyucb Ha fgocBig aisabHocTi Kiyby Koucturty-
LiOHaJ/IICTiB, MU BUPIIIWJIU Yy criBrpani 3 YKpalHCbKUM LIeHTPOM
€KOHOMIYHHMX 1 MOJITUYHUX JocaifKeHb iMeHi OJsiekcaHzapa
PasyMKOBa MpoBecTH cepil0 HAYKOBUX OHJIAMH-CEMIHApiB MiJ
Ha3BoOW ,Bnaue giliHu Ha KoHcmumyyiiiHy cucmemy npasaiHHs
8 YKkpaini ma iHwux KpaiHax LJenmpasavHoi ma CxidHoi €seponu”.



Bid pedakmopie

Y cemiHapax 6epyTb y4yacTb HayKoOBLi Ta cTyfeHTH 3 [losbwi Ta
Yxpainu. Hapasi Bifbysoca aBi 3yctpiui. [lepmnii, opraHisoBaHui
1 rpyausa 2022 poky, B piuHUIl0 pedepeHAyMY I[0JI0 He3a-
JIEXXHOCTI YKpalHM, MaB Ha3By ,Koncmumyyitlini demepmiHaHmu
8idnogidi Ha 36potiHulli Hanad Pocii Ha Ykpainy”. [lpyra 3ycTpiy,
npoBeseHa 6 6epe3Hsa 2023 poky, Masa Ha3By ,Hacaidku eiliHu
8 YKpaiHi 0151 eeponelicbko20 KOHCMuUmMyyioHaniamy”.

CemiHapu, a TakoX BUJAHHA Iiiel myoJikarii cniBgiHaHCy-
Ba/icsl €BpPOMENCHKUM coljiaibHUM $OHAOM B paMkax Onepa-
niiHoi nporpamu ,3HaHHsa OcsiTa Po3Butok 2014-2020" B pa-
MKax npoekty ,CYYACHWUH YHIBEPCUTET”, mo peanidyeTbcs
YHiBepcuTeTOM IpaBa Ta agMiHicTpauil B 7Kemosi.

Cepen aBTopiB MoHorpadii, sKky MU NepefjaeMo 4YUTayaM
3 yKpaiHCbKOi CTOpOHU — npodecopu KuiBCbKOro HalioHaJIbHOTO
yHiBepcuTeTy iMeHi Tapaca llleB4yeHka, HauioHasbHOro yHiBe-
pcutety ,KueBo-MorungHcbka akazemis”, XapKiBCbKOIro Hanjio-
HaJIbHOTO WPUAWYHOI0 YHiBepcuTeTy iMeHi ApociaBa Myzporo
Ta HanionanbHoro yHiBepcutety ,OecbKa IOpyuU4Ha aKajieMis’”.
[lonbCcbKi aBTOpU - L€ MepefyciM HayKOBLI Ta [JOKTOPAHTHU
WSPIA YHiBepcuTeTy npaBa Ta agMiHicTpanii B 2Ke1osi, a Takox
npodecopu YHiBepcutety Mukosu KomepHuka B Topyni Ta
YuiBepcurety B bistoctoui.

3MicT MoHorpadii noZjiyieHo Ha JiBi YacTUHU. [lepiia MicTUTB
TEKCTHU NP0 BIJIUB, IKUK Ma€ abo Moe MaTH POCiMcbKa arpecis
Ha QYHKIiIOHYBaHHS YKpaiHChKOI Jiep>KaBH, a Jjpyra — npo BILJIUB
BiMHM B YKpaiHi Ha npaBoBy cucteMy [losbili Ta iHIIKUX KpaiH
LleHTpasbHOI Ta CxigHOI EBponu. Yepe3 pisHOMaHITHICTb IUTaHb,
0 PpO3IJIAJalTbCAd B KOXHOMY pO3AiJi, MU BUKOPUCTAIHU
asidpaBiTHe po3TallyBaHHS Bi/IMOBiAHO A0 MPi3BUIL aBTOPIB.

Y nepwin yactuni Osier Mapuessgk aHasi3ye, AKe 3HaYeHHHA
Ma€ JJOKTPUHA KOHCTUTYLIMHOIO MpaBa AJis CHCTeMHU 3/iHCHEHHSA
BJaJU Ta 3abe3nedyeHHd MpaB JIIOAWUHA B YKpaiHi B yMoBax
pociucbkoi arpecii; FOpiin KinroukoBcbkuit Ta Boiogumup Benrep
y CHiJIbHOMY JOCJiIKeHHi po3risiAalTh GYHKI[IOHYBaHHS yKpa-
IHCbKOTO MICLleBOr0 CaMOBps/lyBaHHs Mij 4Yac BiHHHU Ta



Bid pedakmopie

npob6JsieMy, sIKi 6yAyThb NOB'sI3aHi 3 NIpOBeJeHHSIM BUOOPIB B YKpa-
iHi micas 3akiHyeHHs BiliHY; JIlo6oMuUp JIeTHIHUYMH NpeJCTaBJISIE
BIJIUB BilHM Ha KOHCTUTYLiMHE NMPaBO 3 TOYKU 30py NPAKTHUKHU
KoHctutyniiHoro Cyany Ykpainu; Aptyp OJsiexHO posrisfjae
3MiHU 0 KoHCcTUTyLil Ta 3aKOHOJABCTBa YKpAiHU 3 TOUYKH 30pYy
KOHCTUTYLIMHOro cratycy llpesuzeHTa sk rapaHTa JepKaBHOI
6e3neky; AHapii CaBuak — npo GYHKIiOHYBaHHS CyA0BOI BJaau
B ymoBax BiWHH; [leTpo CTemok - Npo BIVIUB YKPaiHCBKO-
pOCiMCbKOI BIMHM Ha PO3BUTOK YKPAiHCbKOrO KOHCTUTYIiO-
HasisMy; /Jlmutpo TepsienbKMUM HaMara€TbCsd BiJNOBICTH Ha
nuTaHHA npo posb KoHctutyniiHoro CyZy y BCTAaHOBJIEHHI MeX,
AKIi He JJONYCKalTh IepeTBOPEHHA BOEHHOTO CTaHy Ha MOCTIMHUMN
peXuM Jep:KaBHOro ymnpabJjiHHd; Tapac LlumbasnicTuil onucye
npo6seMu GyHKIIOHYBaHHS yKpaiHCbKOI NPOKYypaTypy B yMOBax
BiliHM; a [laysa BuimiHeBcbka HaMara€TbCsd Hi6U 330BHI
NOJAMBUTHUCSI Ha HACAIAKM pOCIHCbKOI arpecii s 34iACHeHHS
JepKaBHOI BJIalU B YKpailHi.

Y nppyrii 4dactuHi Manroxara Bbabysna posrisHyJsia BIJIUB
arpecii npotu YKpainu Ha BijHoCcHHU M PiHnsgHAi€eo Ta Pociero;
Kuiniirtodp ExxapAT 3po6uB orJis/; moJioXKeHb MpPo BiliHY B KOH-
CTUTYLisIX JepxaB lleHTpasbHoi Ta CxigHoi €Bponu; Mauew
KobGak 3aliHSIBCSl MOJIbCbKUM 3aKOHOJABCTBOM 111010 TPUHHATTS
pilieHb Npo mnepesik (i3UYHUX Ta WPUJUYHUX OCiO, fKi
NiJIATAal0Th CAaHKLIAM 3a MNiATPUMKY arpecii nNpoTtd YKpaiHu;
Appian Ilexx - pimleHHAMM 3aKOHYy HpO JONOMOrY TrpoMajsHaM
Ykpainu y 3B's3Ky 3 BiliHO10; MapTa IIbeTpac-Alx6eprep npoaHa-
JlisyBaJsia 3aKOHHICTb BeJileHHS MiXKHApOJHUX 30POMHUX KOHQJIi-
kTiB; Mauel CepoBaHenpb Ta [IboTp PoHUKa B KOHTEKCTi arpecii
NpoTH YKpaiHM ONHKca/d 3aBJAaHHs, fKi 3000B'13aHi BUKOHYBATHU
noJibCbKi TMiHM 'y cdepi o060poHu; AHHa CBepueBChbKa-
['oHCbOpPOBCHKA pO3IJAHYJA 3JIOUMHU HA I'PYHTI HEHABUCTI, AKI
4acTo mnoB'aA3aHi 3 BiMHOMO, a KaTtaxkuHa Tkauuk-PrMaHOBChKa
3aMHAJIaCb MPaBOBOK XapaKTEPUCTHUKOK HAA3BUYaUHOTO Ta
BOEHHOTrO CTaHiB, mepenbadeHi KoHctutyniero Ilosabwi Big 2
KBiTHA 1997 poky.



Bid pedakmopie

BiliHa B YkpaiHi € npeaMeTOM JO0CAiKeHHsI 6araTbox rajyseu
I AUCUMUILIIH, TepeBaXKHO TeXHIYHUX HAYK, a TAKOX MOJIITOJIOrIB,
comjiosioriB  Ta ekoHoMmicTiB. llga MoHorpadisa mnpeacTasisie
MOTJIAAM YKPAiHCBbKUX Ta IMOJbCbKUX NPAaBO3HABLIB, y Bipi, 110
3ibpaHi B HiM JgociiPkeHHs, K B YKpaiHi, Tak i B [losbuyj,
3alMyTb BaroMe Miclie B AMCKYCii Ipo BIJIMB BiHHHW Ha CUCTEMY
yOpaBJ/iHHS, TUM Oi/blle, 110 KHUTra BHJAHA Yy JBOX MOBHHUX
Bepciax.
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I. DyHKIIOHYBAHHA
YVKpalHChKOI Aep>KaBU
B YMOBaX BIMHU



OJIET BOJ1I0AUMHPOBUY MAPLEJIAK

JIOKTOp IPUAUYHUX HAYK, Tpodecop,
npodecop kadeApyu KOHCTUTYLIMHOTO MpaBa
KuiBcbkoro HaijioHaJIbHOTO

yHiBepcuTeTy iMeHi Tapaca llleBueHka

BB BiTYM3HAHOI HAYKH KOHCTUTYLiHHOTO
nmpaBa Ha CUCTeMY 3/i¥iCHeHH BJIaAU
Ta 3a0e3ne4YeHHs NpaB JII0AUHU
B YKpaiHi B yMOBaXx poCiicbKOi arpecii

The influence of the national science of constitutional law
on the system of exercising power and providing human

rights in Ukraine under the conditions of Russian aggression

AHoTanisg. Po6oTa npucBsiueHa AOCHIPKEHHIO pOJIi HayKu
KOHCTUTYLIIKHOTO IMpaBa B YMOBax BIMHU 3 POCIKCBKUM
arpecopoM. B HIM aKLeHTyeTbcA yBara, L0 B YMOBax
NOBHOMAacUITabHOI BiHHM BapTO TOBOPUTU He NP0 aOGCTPAKTHY
noTpedy 3 OGOKYy HOPHUAWYHOI HAyKH JOCHi[pKyBaTH HeraTHUBHI
SBUIlA BIMHM, a MNP0 HEOOXiAHICTb JaBaTH MNPABOBY OLIHKY
KOHKpPEeTHHUM YHUCJI€HHUM BOEHHUM 3JI04YMHAM pOCii, 3/{iiCHEHUMHU
Liel KpalHOIo 3JI0YUHAM NIPOTHU JIOAAHOCTI, TEHOLUAY, TOPYLIEHHSA
arpecopoM KOHCTUTYLIMHHUX MNpaB Ta cBo0OOJ JIIOAUHU Ha
TepUuTOpil YKpaiHU TOw0. 3a3Ha4yeHOo, 10 CbOrOJHI MawTb
BifOyTHCS y3araJibHEHHS NpPAKTUKHK peaJsisanii KoHcTuTyuii Ta
IHIIOTO 3aKOHOJABCTBa YKpailHM B YMOBaxX BIiMHH, peasbHOIO
cTaHy 3abe3neyeHHs MpaB  JIIOAUHY, (QYHKIiOHYBaHH:A
Hal[iOHAJIbHOTO MeXaHi3My MyO6JiiuyHOI BJaJu 3 YypaxyBaHHSM
BIMCBKOBOrO CTaHy 1 BHUXOAAYM 3 1bOr0 y3araJbHEHHH,

13



Osez Bosaodumuposuu Mapyensk

CIMpAKYMCh Ha HbOTO HalliOHA/JbHA HayKa KOHCTUTYLIHMHOIO
npaBa Ma€ HAyKOBO OOIPYHTYBaTH i cHOpMyOBaTU KOHKPETHY
HeOOXIAHICTb yZOCKOHAJIeHHA BITYM3HAHOIO 3aKOHOJAABCTBa
i BU3HAYUTHU XapaKTep 3MICTy TAKUX 3MiH He TIJIbKU 3 MeTOH
rapaHTyBaHHA [epXKaBHOTO CyBepeHITeTy YKpaiHH, HaJIeXKHOrO
3abe3neyeHHsl MNpaB JIIOAUHA | QYHKLIOHYBaHHS MexaHi3My
ny6J/i4HoOl BJ1aAu B nepio/ BilicbKOBOI arpecii niBHiUHOTO cycifa,
a ¥ CTBOpeHHS OCHOB, QyHJAMeHTY /s TpaHcpopMallii IpaBoBOI
CUCTeMU YKpalHU BIiJIOBIHO [0 €BPONEUCHKUX CTAaHJAAPTIB Ta
LIHHOCTEW y MiCJABOEHHIN KpaiHi.

Kiro4oBi c/10Ba: Hayka KOHCTHUTYLLIMHOrO INpaBa, 3aBJaHHA
IOPUAUYHOI HAayKU B IepioJ; BOEHHOrO CTaHy, NpaBa JIIOAWUHU
B YMOBaxX BIMHM, OpraHU Jep>KaBHOI BJAAM Ta MiCLeBOro
CaMOBpA/lyBaHHA.

Keywords: science of constitutional law, tasks of law science in
time of martial law, human rights in the conditions of war, govern-
ment agencies and local government.

Posnoyara pocielo BiiHa B YKpaiHi CTaBUTb Ha NOPALOK
JIlEHHHH LIMpOKe KOJIO TMPAaKCiOJIOTIYHMX BUKJHWKIB 1L0J0
BH3Ha4YeHHA HOBUX HANpPAMIB [JidJbHOCTI BCbOr0 BITYM3HAHOTO
MexXaHi3My mny6JsiiyHOI BJaAd, SKi MawTb OYTH CHpPSIMOBaHIi
nepezyciM Ha JOCATHEHHS [lepeMOry YKpaiHCbKOTo HapoAy B LK
BiMHI, a TakKOX NPOTrHO3yBaHHf NpPOBeJeHHs B Hallikd KpaiHi
Nic/IABOEHHUX pedopM, 10 MalThb OXOIJIIOBATH  IJISXU
Bi/JHOBJIEHHSI TMOLIKO/XEHOI B pe3yJbTaTi BiMCbKOBOI arpecii
eKOHOMiKH, iHPpacTpyKTypHu, AesKy MoJepHizaljilo icHyr4oi
CHCTEMM YIpaBJIiHHSA, YAOCKOHAJIEHHS MeXaHi3My Mny6JiidyHol
BJaAH, 1 COpPAMOBYBAaTHUCA Ha [JOCATHEHHA B MOJAAJbLIOMY
€BPOINENCBHKOTO pIiBHA  COLIiaJIbHO-eKOHOMIYHOTO  PO3BUTKY
KpaiHU.

BiTun3HsiHa mnicisiBoeHHa pedopMa Ma€e CTAaTH MPaBOBOIO
OCHOBOIO 3MiHM i MojepHisauii ¢opMu Ta 3MIiCTy ICHYHOUHUX
CYCHiJIbHUX BiJTHOCHH, BU3HAYUTHU HOBY MOJieJIb TEPUTOPiaJIbLHO-

14



Bniue eimuusHsiHOT HAyKU KoHCmumyuyitiHo2o npaea Ha cucmemy 30iliCHEeHHS...

NOJIITUYHOI ~ opraHizanii KpaiHM, BHUCTYINHUTH HeOOXiIHOM
nepeiiyMOBO0  AJig  3JliiCHEHHS  e(deKTUBHOI  JiepKaBHOI
perioHaJibHOI MOJIITUKH, NPOBEeJeHHA eKOHOMIYHHUX 1 yIpaBJiiH-
CbKUX pepopM.

YTiM, nepiio4yeproBuM 3aBJaHHAM CbOTOJHI BCe TaKH CTOIThb
BUpIillleHHsI TUTaHHS QYHKIIIOHYBaHHS Hal[iOHAJIbHOTO MeXaHi3My
ny6/idyHOl BJIa/i i YKpaiHCbKOTO CYCIiJIbCTBA B yMOBax BiHHHY,
BUPOOJIEHHS 4YiTKOI cTpaTerii, BU3HAYE€HHS1 KOHKPETHOI MeTH
i 3aBAaHb ix opranisarnii i po60TH 3 MeTOK PO3rpoMy arpecopa,
3 3a3HAuY€HHSM YyCbOTO MOXJIMBOTO i HeOOXiJHOTO iHCTpyMe-
HTapilo, IpaBOBOI Ta iIHCTUTYLIMHOI CKJIaA0BO]I AJIs [IbOTO.

[le BUCyBae Ha mnepejHii MJaH HeOOXiJHICTb NpOBeJEHHS
KOMIJIEKCHUX HAyKOBUX JOCJi[)KeHb BHUKOHAaHHUX B MeXax
IOpUAMYHOI HAYKH, B TOMY YMCJII HAYKHU KOHCTUTYLIIMHOIO MpaBa,
AKI Ha BHCOKOMY HAyKOBO-METOJIOTIYHOMY piBHI [03BOJIATH
BUJIJINTU Ta OXxapaKTepu3yBaTH 3aBJaHHA W IpPiOpUTeTHI
HalpsAMU Cy4aCHOIO eTany BITYM3HAHOIO Iep>KaBOTBOPEHHH.

3apy6i>kHMM Ta U HAOYTHUM 3a POKU He3aJIeXKHOCTI HaljioHaJI-
BHUW JOCBif, AepxaBHOro OyZiBHULITBA NEPEKOHJHUBO CBIJYUTH
PO HEMOKJIMBICTb MOZiepHi3allii 0yb-IKUX CyCHiJIbHUX BiITHOCHH
0e3 HaJIeXKHOTO HAYKOBOTO OOI'DYHTYBaHHS, IPOTrHOCTUYHUX
nepeji6ayeHb, po3pOOKM HOBITHIX CYCHIJIBHUX METOJO0JIOTiM Ta
TeopiHK.

[Ipy yboMy HAETbCA He MPO aOCTPAKTHY MNOTpedy 3 OOKY
IOPUAAYHOL HAYKU J0C/IiI>KyBaTH HeraTUBHI fIBUILA BiHH, a PO
HeOOXIiAHICTb JaBaTU NPABOBY OLIHKY KOHKPETHUM YMUCJIE€HHUM
BOEHHUM 3JI0YMHAM pOCii, 3ZjiiCHEHUMU Ili€l KpaiHOI 3JI0UMHAM
NPOTH JIJAHOCTI, TeHOLUAY, IOPYLUIeHHA arpecopoM KOHCTUTY-
LiMHKMX NMpaB Ta CBOOOJ JIIOJUHW Ha TepUTOpil YKpaiHU TOIIO.
[loBuHHI BiAOyTHCS  y3arajibHEHHs NPaKTUKWA  peasisanii
KoHcTuTynii Ta iHIIOr0 3aKOHOAABCTBA YKpaiHM B yMOBAX BiMHY,
peasibHOTO CTaHy 3abe3ne4eHHs NpaB JIIOAWHU, PYHKLIOHYBaHHS
Hal[iOHAJIbHOTO MeXaHi3My MnyO6JiiuyHOI BJaJu 3 YypaxyBaHHSM
BIMCBKOBOTO CTaHy 1 BHUXOJAYM 3 ILbOr0 y3arajJbHEHHH,
CIMPAKYMCh Ha HbOTO HPUAUYHA HayKa Ma€ HAyKOBO OOIPYHTY-

15



Osnez Boaodumuposuu Mapyeasik

BaTH i cpOopMyII0BaTH KOHKPETHY HEOOXiAHICTh YA0CKOHAIEHHS
BITYN3HAHOIO 3aKOHOJABCTBA i BU3HAYUTH XapakTep 3MiCTy
TaKUX 3MiH.

[IpoBigHY poJib y IBOMY Ma€ 3aMHATH HayKa KOHCTUTYLLIKHOTO
npaBa, K IpUJUYHA HayKa, FOJIOBHA OCOOJIMBICTD SKOI MOJIATAE
B TOMYy, 1[0 BOHA PO3KPMBAE 3aKOHOMIPHOCTI M TeHAEeHLil
KOHCTUTYLIHHOTO peryJl0BaHHA CyCIiJIbHUX BiZITHOCUH Yy Jiep:KaBi,
0COOJIMBOCTI PO3BUTKY BITUM3HAHOTO KOHCTHUTYIiOHaA/Mi3My,
KOHCTUTYLIIKHOI 3aKOHHOCTi, aHaJ/li3y€ CyTHICTb HapOJHOTO,
Jlep>KaBHOTO 1 HalliOHaJIbHOTO CyBepeHiTeTy Ta $opMHU i Mexa-
Hi3MM ixX peasizalii Ha MOpakTULi, JAa€ OLIHKY pPO3BUTKY
BITYUM3HSAHOTO KOHCTUTYLIMHOTO TMpolecy, Horo mpobJjemMam
i TpyAHoOILaM, 3aMMa€TbC PO3POOKOI KOMIJIEKCHUX TEOpPETH-
YHUX Npo6JeM CTaHOBJEHHS HapoJAOBJajJd B YKpaiHi i Horo
KOHCTUTYLIIKHOTO peryJl0BaHHS, aHaJli3y€ OCHOBU IPaBOBOTO
CTaTyCcy 0CO0M, KOHCTUTYLIiHWHI OCHOBM oOpradisanii rpoma-
JASHCBKOIO CyCIiJIbCTBA, KOHCTUTYLIMHI NPUHLUANOA B3aEMO-
BIIHOCUH Jiep»aBH, CyCIiJIbCTBA i TPOMaJiAHUHA, XapaKTepHU3ye
CTaTyC OpraHiB AepKaBHOI BJIaJAY Ta MiCLieBOTO CaMOBPAAYyBaHH4,
BU3HAya€ MapaMeTpu ix QYHKIIOHYBaHHS Ta HEOOXiAHICThb
yAOCKOHaJIeHHS iX po60TH, POPMYyJIIOE OCHOBHHUN MOHATIMHUHN
amapaTt, HayKoBi Karteropii, o IX 3aCTOCOBY€E HalioHaJIbHA
IOpUAMYHA HayKa, PO3KPUBAE BITYM3HSAHE 3aKOHOJABCTBO, POJIb,
¢yHKIIil Ta NpyU3HaYeHHS KOHCTUTYI[iHHO-NTPAaBOBUX iHCTUTYTIB.

Hayka KOHCTHUTYLIMHOro TMpaBa NOKJWKaHAa 3aBJAfAKHU
y3arajbHeHHIO 1 TEOpeTUYHOMY aHaJi3y HalliOHaJILHOTO LOCBiAy
Jlep>KaBHOTO  OyZiBHULITBA BUABJATU TEHJEHLIl PpPO3BUTKY
BITUM3HSHOTO CYCHiJIbCTBA, BU3HAYATU LULJISAXU i MpaBoBi 3acobu
BJOCKOHaJIEHHS1 MOOYZO0BHU 1 AisJIbHOCTI MeXaHi3My Jep>KaBHOI
BJIaJIM Ta OpraHiB MiCLeBOro caMOBpPsAyBaHHS, PO3POOJIATU
OOIpyHTOBaHi pekoMeHJalil 1040 ULIAXIB MOAAJbLIOTO
B/JIJOCKOHaJIeHHA IIpaBOBOTIO peryJitoBaHHA BiZMOBiHUX
CYyCHIJIbHUX BIJTHOCMH Ta INPAaKTUKHA 3aCTOCYBaHHA MPAaBOBUX
HOPM, 3allpOBa/>K€HHA [MO3UTUBHOTO JOCBiZly Jep>KaBOTBOPEHHHA
IHILIMX KpalH CBITY.
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B ToM e 4ac 3a3Ha4MMO, 1[0 B yMOBaX BiMHU 3 POCI€I0 nepej,
BITUM3HAHOK HAYKOI KOHCTUTYLIMHOIO IpaBa JIeXXUTh BaXKJIMBe
3aBJlaHHS He TiJIbKA LJ0JI0 aHaJsi3y i po3pobKKM peKoMeHAallii
BIIHOCHO  YJOCKOHaJIeHHA HaliOHAJIbHOIO 3aKOHOJaBCTBA
3 METOI0 rapaHTyBaHHA JIep>KaBHOT0 CYBePEeHITeTy, TepUTOpiaib-
HOI LiyTicHOCTI YKpaiHu, Ha/Ie;KHOTO 3abe3neyeHHs paB JOAAHU
i QyHKIiOHyBaHHA MeXaHi3My Jep>KaBHOI BJaJlU Ta MiCIeBOro
CaMOBpsilyBaHHS B IepioJ BiKCbKOBOI arpecii miBHi4HOrO Cyciza,
a ¥ CTBOpeHHS 0CHOB, QyHAAMEHTY AJid TpaHcdopMalil npaBoBoOi
CUCTeMU YKpalHU BiJIOBIHO [0 €BPONEUCHKHUX CTAaHJAAPTIB Ta
LIHHOCTEHN y MiCJSIBOEHHIN KpaiHi.

Buxopda4yu 3 1pboro, yMOBU BiMHHU BUKPUCTANi30BYIOTb HOBI
HallpAMU Ta IleplIoYeproBi 3aBJaHHA [JJid BITYU3HAHOI HAYKHU
KOHCTUTYILIIMHOTO NpaBa, fKi COpsAMOBaHi, mepu 3a BCe, Ha
NOCWUJIEHHS yBardu A0 MNpo6JieMaTHUKH, 3 OJHOr0 OOKY, CTaJIOCTi
BITYM3HAHOI [AOKPUHU KOHCTUTYLIiOHANI3My, LOOTPUMaHHA Ta
peanizanii KoHcTuTynii YKpaiHM, KOHCTUTYLIMHUX LIiHHOCTEH
B YyMOBax BOEHHOrO CTaHy, 3 IHIIOTO - Po3poOKM i peasnizauii
YAOCKOHa/eHOI MoJeJsi HallioOHa/JbHOI JepXaBH, MeXaHi3My
ny6JsiiyHOl BJjaAu YKpaiHM Ta iAeosioriyHoi CKJIaZo0BOI 3MiCTy
KOHCTUTYIiOHa/Mi3My - KOHCTHUTYLIiHHOI  MpPaBOCBiOMOCTI,
COpsIMOBAaHOI Ha BUPOOJIEHHSI NAaTPIOTUYHOI CK/IaJ0BOI y HALIKUX
rpoMa/iiH, B OCHOBi fIKOi JieXXUTb Jil060B A0 bBaTbkiBIIMHY,
IIaHyBaHHSA CBOEI JiHCHOI icTopil, milHeCeHHs HallioHaJIbHOI ifel
TOIL10.

KoHcTuTynioHaniaM mify 4Yac BiAHM HaOyBae [AesKUX
Moaudikalii, 1o 3BOAATHCS HacamIilepea A0 paliioHasizanil
BJAJIM, BXUTTS HeBiAKJIaAHUX | ePeKTUBHUX 3axO0iB 1100
3aXUCTy LepXaBHOTO CYBepeHiTeTy i TepuTopiasbHOI LiJIiCHOCTI
YKpaiHu, 00OpPOHM KOHCTUTYLIiMHOI JeMOKpaTii, epeKTUBHOIO
3abe3nevyeHHs npaB i cBo6OA JIIOAWHHA B yMOBax BiHMCbKOBOI
arpecii.

3a TakuxX YMOB KOHCTUTYLiOHaJ/li3M, SIK MyOJIiYHO-paBOBa
CMCTeMa KOHCTUTYLiMHOI opraHi3aljii cy4acHOro CycmiJibCTBa Ha
OCHOBI mpaBa, JAeMOKpaTii Ta yTBep/PKEHHS KOHCTHUTYLIiHHO-
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npaBoBOi CBOGOAM JIIOAWHU, 3MicToM skoi (uiei cucremu)
€ KOHCTUTYLifl Ta KOHCTUTYLiMHEe 3aKOHOJABCTBO, KOHCTUTYL|ilHI
NpPaBOBIIHOCUHM, KOHCTUTYIiKHA MPaBOCBiIOMICTb, KOHCTHUTY-
UiHUK NpaBoONoOpsi/oK, PYyHKLIOHYBaHHSI fIKOI CIpsIMOBaHe Ha
obMexeHHs1 (camMoOOGMeXkeHHs1) MNyOJiuHOI BJaJjU Ha KOPUCThb
IrpoMa/JIiHCbKOTO CyCHiJIbCTBa, MpaB i cBo6oj toguHKU! HabyBae
HOBHUX QOpM.

ToMy BaKJIMBO 3 ypaxyBaHHSIM IbOoro (akTopy CbOTOJHi
roBOPUTHU MNpo Taki HOBI ¢opMu, ocobauBOCTI peasnisarii
KOHCTUTYLIOHa/Mi3My B YKpaiHi. /ledKi HayKOBLi CXUIAOTbLCA [0
JAYMKM NpO Te, 0 B YMOBAaxX BiMHM BapTO BeCTU MOBY NPO TaK
3BaHUM «MiJITApHUMA KOHCTUTYyLioHani3M» (bakmypatoB M.,
Kodman B.) un «BoeHHUH KOHCTUTYILioHaMi3M» (BoasiHHikoB O.)
K 0COOGJIMBUM MexaHi3M peaJiizalil Aep>KaBHOI BJaJu B Mepiof
BiMHHU, IKMU JONYCKAE BiACTYIH BiJi KOHCTUTYLIMHUX IPUHLMIIIB
byHKLiOHYBaHHSA BJa/iU nepea6aueHUX KOHCTUTY1i€0 B MUPHUM
yac. To6To, MOBa e mpo Te, WO BillHa CcTa€ MmifgCcTaBoO AJis
IepeoCMUCIEHHS TUX L[iIHHOCTEN, HEMOPYIIHICTh SKUX B MUPHUU
4yac € 0YeBU/IHOIO Ta He MiAJIsira€ CyMHiBaM, LIiIHHOCTEM, SIKi BJIacHe
€ SKICHOI O0COOJIMBICTIO JiGEpabHOrO JIIOAUHOLEHTPUCHKOTO
niAXoAy A0 peaJsizalil my6JsidyHoI BJaJiu B JleprKaBi.

[leBHOIO Mipor0 LI KOHLENUIl NepeKJUKATbCA 3 TaK 3BaHOIO
JIOKTPUHOK «BOMOBHMYOI JieMOKpaTii», fka BHepuie 0yJa
3alpoIllOHOBaHa BiJOMMM HiMeUbKUM KOHCTUTyLioHasicToM K.
JleBeHmITalHOM B omny6JiikoBaHii HuUM y 1937 poui craTTi
«BoitoBHuya (militant) gemokparTisi Ta ¢yHAaMeHTaIbHI IpaBa».
Onucyrouyu KaTacTpodidyHy cuUTyalilo i3 /JoMiHyBaHHAM Ha
€BpONENCbKOMY KOHTUHEHTI TOTa/JiTApHUX EKCTPEMICTChKUX
peXuMiB, BiH 3aKJMKaB JEeMOKpPATUYHI KpalHU [0 CaMO3aXUCTY,
SKUH KOPOTKO OXapaKTepu3yBaB CJI0BaMU «3 BOTHEM NOTPiGHO
6opoTuca BorHemM». BiH mpopokyBaB, 110 «BOpPOTrM JeMOKpaTil
OyZyTb pOOWUTH CBOK HEBAAYHY CIpaBy, 3JI0BXKUBAK4HU

1 Kpycsan A. P. CyyacHull yKpaiHCbKMH KOHCTUTYLiOHAJi3M: MOHoOrpadis.
Kuis: FOpinkom IHTep, 2010. C. 545.
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JAeMOKpPaTUYHHMMHU rapaHTiAMU BepXOBEHCTBA IIpaBa i IpUKpUBa-
I0YKCh CIPABOI0 3aXUCTY iHAUBIAYa/TbHUX CBOOO»2.

JloOKTprHa «BOMOBHMUYOI JEeMOKpaTil» IMO4YHe aKTHUBHO
3aCTOCOBYBaTHUCh H6araTbMa KpaiHamu micis I1-oi CBiToBOI BiliHY,
0 CTajJ0 TMOLITOBXOM HaBiTh AJid 1l KOHCTUTYyLiOHaJi3aLii
(Kouctutyuis Itanii 1947 poky, OcHoBHuM 3akoH ®PH 1949 poky,
Kouctutynii [Mosabwi 1997 poky Tomo). CyTHicTh 1i moJsidrae
y 3a60pOHi MOJITUYHUX CUJ, PYXiB $AIIMCTCHKOro, KOMYHiCTH-
YHOTO, EKCTPUMICbKOI0 XapaKTepy (AifAbHICTh AKUX CIPSIMOBaHa
Ha NOigTpUMKy abo mnpomara’Hjly NpUAylLIeHHs mpaB i cBo6Oj
rpoMa/isiH, COpUsi€ HAL[iOHAJIbHIN, pacoBil, KJIaCOBIiM UM peJlirinHin
HEHaBUCTI TO1[0), i BUPOOGJIEHH] IHIIUX iIHCTPYMEHTIB CaM0O3aXUCTy
JleMOKpaTii3.

B Toi e 4ac BiA3HAaYMMO, 1110 NOTPIOGHO LOBOJII HACTOPOXKEHO
BIITHOCUTHUCH 111010 HAlaHHA IPIOPUTETHOCTI Cy4aCHUM IpoLecaM
HaLllOHAJIbLHOTO JieP>KaBOTBOPEHHA Ha OCHOBI JOKTPUH «BOEHHOTO
KOHCTUTYLIIOHAII3My» YM «MIJIITAPUCTCbKOIO KOHCTUTYLiOHA-
JIi3My» SIK IOMiIHY04Y0I CUCTEMHU LIHHOCTEeU Ha nepio/ BilHU. Lle He
30BCiM BAaui BUGip GopMu JiepKaBHOTO OYAiBHUIITBA, OCKIJIbBKU
CTBOPIOE YMOBHU [IJI1 PO3BUTKY HEraTUBHUX TEeHJEHLIN 3JaTHUX
NpU3BeCTH [0 y3yphnauil BjJaju Ta A0 3arpo3ud HeXTyBaHHA
HeIOPYIIHUX NIpaB JIIOAWHU B YKpalHi.

AKmo 1 roBOpUTH NpPO Lii KOHLENLil pO3BUTKY BITUM3HAHOTO
KOHCTUTYIiOHa/li3My B yMOBax BiMCbKOBOI arpecii, TO TiJIbKU
B TOMY aCIeKTi, [0 BOHU MalOTh OyTH NPOSIBOM 0COOJMBOCTEN YU
CKJIaIOBOI0 YAaCTUHOK KJACUYHOTO KOHCTHUTYILIOHAJNi3My SKUU
6a3yeTbCsd HaA KJACHYHUX ifledx Jibepasniamy i sBJsE C0600
byHAaMeHTa/lbHy OCHOBY JIEMOKPAaTUYHUX MPHUHLUIIB, CTaly
CUCTEMY IHCTUTYTIB, BiJHOCUH, NPUHIMIIB Ta LiHHOCTEH, W10

2 Comparative constitutionalism. Cases and materials. St. Paul: LEG, 2016.
P. 1588; Ginsburg T., Dixon R., Comparative Constitutional Law. Northhampton:
Edward Elgar Pub., 2011. P 337.

3 KoHcTuTyliliHe mpaBo: MiApyYHUK / 3a 3arajbHOW0 pejakiieo M.L
Kost6pu. / 10.I. Bapa6am, 0.M. Bopucnascbka, B.M. Benrep, M.I. Ko3wo6pa, A.A.
MesnenieBud. K.: Baite, 2021. C. 302-303.
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3a0e3Me4yrTh JeMOKpaTUYHUM XapaKTep PO3BUTKY YKpaiHH, Bif
SIKOT'0 He MOXKHa 3/1iCHIOBAaTHU aHTU/IibepabHUX BiACTYyIB.
®akTop BiMHHU 3 POCIEI0 NTPUBOAUTD [0 BUCHOBKY, 1110 CbOT'0/Hi
Ma€ UTH MOBA IIPO HOBI BEKTOPU PO3BUTKY CY4YaCHOI HalliOHaJIbHOI
[apaZiur'MU KOHCTUTYLiOHa/Mi3My, AKi IOBUHHI, BUXOAAYHU 3 METHU
KOHCTHUTYIiOHaJIi3My — 06MexKeHHs (caMoobMeXXeHHs) MyOoJ1ivHol
BJIQ/IU HA KOPUCTb FPOMAaJISHCHKOTO CYCIiJIbCTBA, PaB, CBO60/, Ta
iHTepeciB JIOJWHU i TpOMaJisHUHA AJisd JOCATHEHHs (BU3HAHHS,
3abe3ne4yeHHs Ta 3axMCTY) KOHCTUTYLiHHO-MPaBOBOI CBOGOAU
JIIOJUHU* — OXOIJIIOBATH, EPLI 32 BCe, MUTAHHS 11070 QYHKI[IOHY-
BaHHA KoHcTtuTyuii YkKpaiHu, ocobsuBocTed peasisanii il
NO0JIOXKeHb B yMOBax BiliHM, $OpM i MeTO/iB Ii 3aXMCTy 3a TaKUX
006CcTaBUH. BueHi NpaBHUKU-KOHCTUTYIiIOHA/JICTH MOBUHHI
3 ypaxyBaHHSM BiTYM3HAHUX TPaJHULil [ep>KaBHOTO i KOHCTUTY-
LiliHOro Oy/ZiBHUIITBA, AOCBily iHIIMX KpaiH i HapoAiB chopmy-
BaTH BiMOBiAHI peKoMeHAaLil /i1 HAJIeX)KHOTO PYHKIIOHYBaHHS
OcHOBHOTrO 3aKOHY YKpaiHM B yMOBax BOEHHOI'O CTaHY.

Haspisna cborogni i HeoOXiAHICTb CKOperyBaTH MNapajurmy
BITUM3HAHOIO KOHCTUTYLiOHAJNi3My 1 NeperhTH BiJ NPAKTUKHU
O6e3cucTeMHUX JO0CHiP)keHb y cdepi 0OOPOHM Ta 3axuUCTy
CyBepeHITeTy i TepyuTOpiaJIbHOI LiJiCHOCTI YKpaiHU A0 KOMILIe-
KCHOTO aHaJi3y, mporHo3yBaTh y Liil cdepi i BUpoOOJEeHHS Ha
OCHOBI HalliOHAJIbHUX LIIHHOCTEeH, HalliOHAJIbHOI i/iel, iCTOPUYHOTr 0
J0CBiy YKpalHM [JOBrOCTPOKOBOI i HayKOBO OOI'PYHTOBAHOI
KOHLeMNUili gepkaBHOro OyAiBHULTBA B cdepi HalioHaIbHOI
Oe3neky, sKa Ma€ CTA€ JOMIHAaHTOK HaLiOHAJBHOTO Jep>KaBo-
TBOPEHHH.

HanpsaMKoM cy4yacHOl napaZuMrMy HalliOHaJIbHOT'O KOHCTUTY-
[[iOHaJIi3My Ma€ TaKOoX CTATH i mpobJsieMa Horo GyHKIiOHAIbHOTO
MexaHi3aMy. B ymoBax BilHU Bif0yBa€Tbcsl TpaHcdopMallis
BITYU3HAHOIO MeXaHi3My JepKaBHOI BJaAU Ta MiCLLeBOTO

4+ Kpycan A.P. CyyacHu# ykpaiHCbKHH KOHCTHUTYI[iOHaJi3M B yMOBax
BOEHHOTO cTaHy // EnekTpoHHuMI pecypc: https://ccu.gov.ua/sites/default/
files/krusyan_a._suchasnyy_ukrayinskyy_konstytucionalizm_v_umovah_voyenn
ogo_stanu_2022.pdf.
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CaMOBpPAAyBaHHs 4Yepe3 3alpoBaJPKeHHA BIMCbKOBUX aJiMiHi-
CTpaLii, MOCUJIEHHA MOBHOBAaXX€Hb OKPEMUX OPraHiB Jep>KaBHOI
BJIaZIM, TOMY BaXJIUBO YiTKO BU3HAYUTH 3aBJaHHA Ta QYHKLIi
IHCTUTYLiIl1 MeXaHi3My my6JiiuHOI BJaAW, 0co6JMBO y cdepi
000poHM YKpaiHM, 3axMCTy HaceJleHHd BiJi 30BHIIIHBOIO
arpecopa; HeoOXiJHO HalpaLllOBaTU KOHLENLil0 CTBOPEHHS YMOB
11 QYHKLiOHyBaHHSl/lepeHeCeHHS Ta HaJIe)XHOI0 BHMKOHAaHHA
CBOIX OOOB’A3KIB THMMH OpraHaMu BJIaAH, L0 06a3ylOTbCA Ha
THUM4YaCOBO OKyINOBaHil TepuTopii Ta 040 6e3nepebiiHOI po60TH
TUX BJIQJJHUX IHCTUTYLIH, AKI 3 pi3HUX IPUYUH, 3aJUIIAYUCh HA
TEPUTOpPil KOHTPOJIbOBAaHIM yKPalHCbKOK CYyBEPEHHOI BJAZ0I0,
CTUKHYJIUCS 3 TPYAHOLIAMU y CBOiM pOO6OTi, KOTpi BUK/IHKaHI
bakTUYHMM nepebyBaHHAM YKpaiHU B CTaHi BiHU; ONTHMaJIbHO
OOI'PYHTOBATU 3MiHYy ajlropuTMy peaJsizanii GyHKUiH, mTaTHY
YUCEJIbHICTb CJAYX0 1 MiApo3/isiB KOXKHOTO OpraHy Jep>KaBHOI
BJaJY. B IboMy IJIaHI XOTiJIoOCh 6M 3BEPHYTH yBary, 30KpeMa Ha
Ka6inet MiHnicTpiB VYKpaiHM, OKpeMi MiHicTepcTBa Ta iHLIi
LleHTpaJIbHi OpraHy, AKi He 3yMiJIM MIOBHOK MipOI CIpPaBUTHUCA
3 BUKJIMKAaMHU BiMHU i IPOJOBXKYIOTh MIPALI0OBATH «I10-CTAPOMY».

Takox cJi; HeralHO 3aKOHOJZABYO BpPeryJOBaTH MUTAHHA
IIpaBOBOr0 CTATyCy [JAOOpOBIIBHUX 0aTa/bMOHIB Ta IHIIMUX
030pOEHUX BIiMCHKOBHUX Ta HaMNiBBiMCbKOBUX (POpPMyBaHb, y3a-
KOHEeHHS1 iX (QYHKIIOHYBaHHSl, BCTAHOBJIEHHSl COLiaJIbHUX Ta
NpaBOBUX TapaHTIiM OilLiB TepUTOpiaJbHOI 0OGOPOHU Ta iHIIMX
Takux GpopMyBaHb. BiTUM3HAHI BUeHi NpaBHUKH, B TOMY YHUCJi U
KOHCTUTYILIOHA/NICTH, MAKTb pO3POOUTHU 1 3aNpPONOHYBATH
3aKOHOJABILISIM Ha OCHOBI aHaJi3y CbOTOJHILIHIX BiMCbKOBHX
NOJIM ONTUMA/IbHUM BapiaHT IPaBOBOI'0 pPeryJl0OBaHHSA 3aB/aHb,
NOBHOBaXX€Hb, OPTraHi3aliiHOI CTPYKTYpPH Ta BiJjoM4YOl NpUHaJe-
»KHOCTI Takux pOpMyBaHb Ta iX Bi/IlOBiAa/JbHOCTI.

Ha piBHi KOHCTUTYLIFHOI JOKTPUHU MaE€ Bif0yTUCS i mepers,
poJii Ta Micl MiXkHapOAHUX OpraHi3allii y cucTeMi rapaHTyBaHHS
MUPY y CBITi 3arajioM Ta 3abe3nedyeHHs HaliOHAJbHOI Oe3MeKU
oKpeMuX KpaiH. [lozil ocTaHHBOrO Yacy CBifyaTh, 1110, HA >KaJib,
OKpeMi BM3HaHi MixkHapo/Hi iHcTuTyLil, Hanpukaag, OOH, OBCE,
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AKI 3a CBOIM NpHU3HAYeHHAM MaKTh IpPALIOBAaTH Y HAIMPAMKY
3abe3ne4yeHHs 6e3MeKu Ta MUPY Y CBIiTi, Ha NPaKTULi BUSBUJIUCS
MasioeQeKTHUBHUMHU i TaKUMH, 1[0 He3/JaTHi HaJIe)XHUM YHUHOM
peaJiiyBaTH 110 PYHKILiIO.

Bkpalli HeE0OXiZHO CbOrOJHi MPOBOAUTH AOCIIPKEHHA WLI0J0
yAOCKOHAJIeHHS HallioHa/JbHOI 3aKoHoJaBuoi 6asu y coepi
MDKHapoJHOI crhiBmpani YKpalHM i3 CONO3HUKAMU y NUTAHHAX
3a0e3meyeHHsl Hallol Jep)KaBHOI 06e3mMeKkd, Mirpauil Hamux
CHiBrpoMa/isiH Ta OXOPOHU KOPAOHIB YKpalHH, OTpPUMaHHA HALIO0
KpaiHOI Mi)KHapoJHOI r'yMaHiTapHOI J0MOMOTH BiJ, 3apyOi>KHUX
napTHepiB Ta ii edeKTHUBHOro po3noAily, BHpPOOJEHHS Ta
BIIPOBA/PKEHHA MDXHApPOAHUX IHCTPYMEHTIB NPUTATHEHHH pPOCii
Jlo BiANOBiZa/IbHOCTI 3a BOEHHI 3/I04MHU B YKpaiHi (CTBOpeHHS
cneliaibHoro MixkHapogHOro TpUOyHasy 3 ILbOr0 MUTAHHSA).
[leBHa rOpUAUYHA OCHOBA WI0J0 OCTAHHLOIO ICHYE, OCKIJIbKHU
3 1ji€l0 MeTOl Ha 6as3i EBporocTy opraHizoBaHa ChizibHa ciaigya
rpyna gJs ¢ikcyBaHHS Ta 300py /0Ka3iB BOEHHUX 3JI0YMHIB
BYMHEHUX B YKpaiHi pociiickkuM arpecopom®. flk BiJ3Hauae
M. CaBuuH: «BifcToOBaHHS LIiIHHOCTEN KOHCTUTYIiOHA/Ni3My CTa€
He JIMIe HalliOHaJIbHUM 3aB/JJaHHAM, a TAKOX Ha/lHAL[iOHAJIbHUM.
BoHO BuUXOAWTH BJIaCHEe 3a Mexi IHCTpyMeHTapil Jiulle
MiXKHapoJHOro npaBa. Takuil iHCTpyMeHTapili TakoXX Ma€ OyTHU
NPOHU3AaHUW MepeKUBOM BePTUKAJbHOI | TOPHU30HTAJIbHOI
B3aeMozil. TyT MaroTh 6yTH peBi30OBaHi KOHCEHCYCHi MeXaHi3MHU
yXBaJIeHHS pillleHb K IHCTUTYLIIMHO HECIIPOMOXKHI Ha yXBaJIeHHS
pilieHb KBasidpikoBaHOW OiNbIIICTIO 3 ypaxyBaHHAM [A0Ji
HaliOHaJIbHOTO MpeJCTaBHUITBA Y MDXXHApOJAHUX Ta/abo HaJHa-
[iOHAJbHUX IHCTUTYyTaxX. TakoXX MalwTh OYTHU 3aNpOBa/KeHi
MeXaHi3MU YHiBepCcaJbHOI MIXKHApPOAHOI IOPUCAUKILT TaK caMo, 1110

5 €potocT HazacTb CrenjanbHil caif4ii rpymi 3 posciiyBaHHS BOEHHUX
3JI04MHIB B YKpaiHi TexHi4yHY Ta ¢piHaHCOBY MiATPUMKY - Ipe3ueHT ['apmaH. //
Interfax-Ykpaina. URL: https://interfax.com.ua/news/general/836134.html.
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JIIOTh 1010 3JI0YMHIB QiHAHCyBaHHS TepopU3My Ta JUCKpH-
MiHaii»®.

Bapto BiTYM3HAHUM BYEHUM KOHCTUTYLiOHaJicTaM
3alpONOHYBAaTH MeXaHi3M IMPUTATHEHHA [0 KOHCTUTYLiMHOI
BiZMOBiJa/IbHOCTI THUX BJAJAHUX CYO’€EKTIB, 10 CTAJX Ha LLISAX
3pagu YKpalHY, YKpaiHCbKOro HapoAy, IMOCTaBWJIU IiJ 3arposy
000pOHO3/IaTHICTh Jlep>KaBU Ta 30epekeHHs CTabi/IbHOCTI
B po06OTi opraHiB Aep>kaBHOro amapaTy (mpopocilicbKi BHCOKO-
10CaZi0BLi opraHiB My6J/1i4HOI BJaJ¥, HAPOAHI JlenyTaTH YKpaiHU
Ta JeNyTaTU OpraHiB MicLeBOro CaMOBPAAYBAHHSA, YUHOBHUKIB,
sIKi BTEKJ/IM 32 KOP/JOH TOL0); PO3POOUTHU TEOPETUYHY OCHOBY /ISl
3aCcy/PKeHHS1 «pallh3My», «pYCbKOr0 MUPY» i OyAb-IKUX NpPOSBIB
POCIMCbKOIO0 LIOBIHI3MY SIK IPOSIBY TOTAJITAPHO-TEPOPUCTUYHOTO
peXXuMy, AKHM BYMHSAE BOEHHI 3JIOUMHU MNPOTH YKpalHU Ta
FeHOU U/, 10J0 YKpaiHLiB, CTBOPIOE 3arpo3y iCHYBaHHA HaLIOI
JepKaBH.

[IpiopUTeTHUM NUTAHHAM JJI HAYKU KOHCTUTYLIIKHOTO MpaBa
YkpaiHu B yMoBax BiMHM Mae€ OyTH I NOIIYK BiJANOBiZed Ha
NMTAaHHA HaJeXXHOro 3abe3neyeHHA NpaB JIIOAWHH, AKi
BUCTYNAIOTh CEPLEBUHOI KOHCTUTYLIiOHA/Ni3My. K NMpaBUJIbBHO
3a3Havae 0. CKpUIIHIOK, OCKIJILKU [IpaBa JIDJWHU Ta TPOMaJAHUHA
€ ocepasM yciel cACTeMM IpaBa W OCHOBOK pO3BUTKY BCiX
NpPaBOBIIHOCHH, TO OYyJAb-siKa [islJIbHICTb OpraHiB JAepkaBHOI
BJaJi4, ycCd JepKaBHAa IMOJITHKA Ma€E CIPAMOBYBAaTUCA Ha
rapaHTyBaHH#, 3aXUCT i 3abe3neyeHHd LUX MpaB - Lie BUIJIUBAE
3 dakTy mporoJiouleHHs YKpaiHM NpaBOBOIO JepxkaBot (cT. 1
yuHHOI KoHcTuTy1ii YKpainu)’. «Bu3Hayarouu npaBa JIIOJUHHU K
00’€KT KOHCTUTYLilHOro 3axucty, - nuue I TopaieHko, -

6 CaBunH M. BillHa $K BHKJIMK KOHCTUTyLioOHasi3aMy //Cy4acHui
KOHCTHUTYI[iOHaJi3M: HOBi BUKJIMKH, LIIHHOCTI Ta €BpoiHTerpaliiiHi mepcmne-
KTUBU: MaTepiajid KpyrJoro crosy 3 Harogu JIHsa KoHcrutynil Ykpainu (30
yepBHA 2022 poky) / KuiBcbkuil HanjioHanbHUM yHiBepcuTeT imeni Tapaca
[lleByenka. Kuis, 2022. C. 56.

7 CkpunHiok O. B. IIpaBoBe 3a6e3nevyeHHs MpaB i CBOGOJ JIIOJUHU Ta
rpoMaZiiHUHA B MpOLeCi peasisalii JepaBHOro ynpanJiHHA. [IpaBo Ykpainu.
2007.Ne 4. C. 7-8.
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HeOoOXiIHO NaM'ATaTH, L0 BIiH € OPraHiYHOK CKJAJ0BOIO
KOHCTHUTYIiMHOT0 PO3BUTKY. [HaKIlIe KaXy4H, Lled 06’ €EKT € HEOOXi-
JHUM, | HOro 1nosiBa 3yMOBJIOETHCS BXKe HA PiBHI TeOPETUYHOIO
BU3HAyeHHs1 3MicTy ¢QeHoMeHa KOHCTUTYLii Ta KOHCTUTY-
I[ioHaJi3My»S8.

3 orsda4y Ha NOBHOMAaclUTabHe BTOPIHEHHA pocil, BJIAJ0I0
YkpaiHu OyJi0 NPUUHATO pilleHHA NPO BBeJeHHS 0COOJMBOIO
NPaBOBOI'0 PEXXUMY - BOEHHOTO CTaHy Ha BCil TepUTOpii KpaiHy,
110 Ma€ Kap/iMHaJIbHI HacaigKu AJ1s 3abe3nedyeHHs MpaB i cBo60/
JIOJWHU | TpOMaZiiHMHA, rapaHToBaHUX KoHcTuTyie0 YKpainu.
30KkpeMa, BOEHHHUH CTaH CTaB NPUYMHOK OOMexeHHsd (xouya M
TUMYaCcOBOI0) LiJIOr0 psAAY BU3HAYEeHUX BITYN3HAHUM OCHOBHUM
3aKOHOM IIpaB i cBO6O/J JIIOAWMHU | FPOMAJIAHMHA Ta 3araJbHOI0
3a60poHOI0 TakuX popM npsmMoi AeMoKpaTii sk BU6opH i pedepe-
HJyMU. Y CBOIO Yepry, 00MeKeHHS KOHCTUTYL[IMHUX IpaB i CBOOOJ
NPUBOJATD A0 AUcOaNaHCy IPUBATHOTO Ta My0JIIYHOI0 iHTepeciB,
3a AKOr0 OpraHU Jep>KaBHOI BJaJXd OTPUMYIOTH JOBOJII LIUPOKI
NOBHOBAXX€HHS, IHKOJM M He 30BCIM KOHCTUTYLIHMHI BaeJi
BILJINBY Ha CyCHiJIbCTBO, TPOMaJisiH, 110 MOXXe CTAaTU NPUYUHOIO
3JIOB)XMBaHb HOBUMU NIOBHOB&)XEHHSIM Ta KPUTHUKYETHCH 3 OOKY
sIK TPOMaZICBbKOCTI i ekcriepTiB B cdepi mpana.

ToMy cCbOrofiHi, KOJM MU TOBOPUMO PO KOHCTHUTYLIHHO-
NpaBOBUM MeXaHi3M 3abe3neyeHHd MpaB JIIOJAUHU B YKpaiHi,
HAyKOBLI MalTb BUpIIIYBaTH L0 [JUJIEeMy, a TAaKOX IOBHUHHI
NeplIoYeproBO aKL,EeHTYBAaTH yBary Ha OCOOJIMBOCTSIX 3axXUCTY
NpaB TaKHUX KaTeropiu ociob:

1) ski nepebyBalOTh Ha OKYINOBaHiN TepUTOpii;

2) aki mepebyBajid Ha OKYINOBaHiM TepuTopil Ta CbOrojHi

npasB i cB060/;

3) ki nepebyBalOThb Ha TEPUTOPII, /e BeAYThCS BiliCbKOBI Aii;

8 Toppienko I.JI. KoHCTUTyl[ioOHAMI3M K pEXUM NPaBOBOro 06MeXeHHS
JepxkaBHol Biaau: [ucepralis Ha 3400yTTs CTyneHs AokTopa ¢inocodii 3a
cneniasnbHicTio 081 - [IpaBo. Kuis, 2021. C. 7-8.
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4) gaki mepebyBalOTb Ha TepuTOpii, Ae He BiAOYBAIOTHCS
be3nocepeHbO  BilCbKOBI  Aii, oOJHAaK TrpoMajJsiHU
3HAXOAATbCS B 30HI PHU3MKIB OOCTpiJiB pakeTamMHh Ta
BiliCbKOBOI0 aBialli€lo;

5) aki BHacaijok BiWHU 3MylleHi OyJU TNOKUHYTH CBOI
JOMIBKM 1 CbOTroJiHIi mepebyBalOThb 3a MeXaMH YKpalHU
B CTATyCi O6i2KeHI1iB.

OKpiM TOro BiTYM3HSAHUN KOHCTUTYLiMHO-IPAaBOBUIM MeXaHi3M
3abe3neyeHHs MpaB JIIOJUHU TOTpPeOYE CBOEI MoAepHi3zarlil
BUXO/lYM 3 O0OCTaBUH BiHHM 3 poci€elo i HeoOXiAHOCTI
YA 0CKOHaJIeHHS WOro NMpaBOBOI CKJIaZ0BOI IOJ0 OCOOJIMBOCTEU
3aXUCTY:

1) npaB aiTel - 6isbuie 390 BOUTUX AiTeH, 6151 700 mopaHeHO
B pe3yJ/bTaTi BINCbKOBUX JIill, Y>Ke He JIeCATKH, a TUCSYi JiTel (3a
JaHUMU YnoBHoBaxeHOI [Ipe3sugeHTa YKpaiHu 3 npaB AiTed Ta
auTa4doi pea6initanii 181 tucsaya®) BuBeseHo Ao PP (mpakTU4yHO
JleOPTOBAaHO), MOPYIIYIOThCS NpaBa AiTel B pe3yJsbTaTi BTpaTH
HUMU CBOIX OATBHKiB; TaK0XX YHMHHE 3aKOHOJIAaBCTBO MAa€ HU3KY
NpoTaJiMH i KoJi3iH, sKi yCKJaJHIOWTbh ab0 B3araJji YHEeMOXKJIU-
BJIOIOTh HaJlexxHe 3abe3levyeHHs Jep>KaBHUX COLiaJIbHUX
rapaHTid AiTAM, sKi NOCTpakAasu Bif 30poiHOI arpecii pocii
IpOTU YKpaiHy;

2) npaB *iHOK - no/ii B KuiBcbkiil o6J1acTi (Micta byya, [pmins,
MakapiBcbkui palioH), B UepHiriBcbkil Ta XapKiBChbKil 00J1aCTsX,
TepuTopil AKKUX OYJIM OKYNOBaHi, 3aCBiA4yI0OTh HACKiJIbKHA MpaBa
HalllKX >KiHOK MOPYLIYBa/JIMCSA POCIMCbKUMU daliucTaMy B IJIaHi
CEeKCyaJIbHOTO Hacu/LIA (K noBigomuna cneunpegcraBHunsg OOH
3 MNUTaHb CEKCyaJlbHOTO HACW/IbCTBA B YMOBax KOHQJIKTY
[Ipamina IMaTTen!Y, Opranizanis 06'eqHanux Harii 3adikcyBasia

9 PocissHM He3akKOHHO BuBe3aM 181 TuCcAYy yKpaiHCbKUX JAiTed —
ombynacmeHn //https://suspilne.media/234957-rosiani-nezakonno-vivezli-181-
tisacu-ukrainskih-ditej-ombudsmen/.

10 JuTepB’t0 i3 cHenmnpejacTaBHUIel0 reHcekperaps OOH 3 mnuTtaHb
CEKCYaJIbHOI'0 HacWJIbCTBA B yMoBaxXx KoHQUikTiB IIpaminown I[laTTeH
//https://ukrainian.voanews.com/a/pramila-patten-interview/6627987.html.
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B YKpaiHi 124 Bumaakuy 3rBajiTyBaHb B XxoAi BilHU Pocii npoTtu
Ykpainu. [Ipy 1jboMy BOHaA cnpaBeJJIMBO BBaXKa€, WO Ui AaHi -
JIVMille «BepxiBKa aucbepra» i He BiJ0OpaXalOTh peaibHUX
MaclTabiB ceKcyaJbHOTO HAaCUJIbCTBA MiJ Yac BikHU, TOMY 110 Lie
28 kBiTHA YnoBHOBaxkeHWM BepxoBHOi Pagu Ykpainu 3 mnpasB
goaunau Jlrogmuia JleHicoBa moBigomiisaaa, WO TiJIbBKU 3a nepuli
JBa TxHi kBiTHA 2022 poky no Odicy ombyacMeHa HaAidlIo
6113bK0 400 3a9B PO CeKCya/IbHe HACUJIBCTBO 3 O0KY POCIMCBKUX
OKYMaHTIB) i T. iH,;

3) npaB Jil0Jlel TOXUJIOTO BiKY — JIIOAY MOXUJIOT0 BiKy Ta 0COOU
3 IHBaJiJHICTIO 3aBXAW BIAHOCUJIMCA [0 4YHWCJIa BpasJUBUX
KaTeropiil HaceJieHHs i B Yac BiiCbKOBUH il MpobJieMa 3aXUCTY iX
npaB i cB060/ HabyJs1a 0CO6JIMBOI AaKTYaJIbHOCTI i 100 iX eBaKyallii
3 TEpUTOPIil BOEHHUX [jil, 3a0e3Me4YeHHs )KUTJIOM B HOBUX palloHax
NPOKUBAHHS, BUILJIATH NIEHCiH Ta iH.;

4) npaB BiliCbKOBOCJIY>K00BIiB — IPU L{bOMY MalOTbCs Ha yBasi
BiliICbKOBOCJIYKOOBIIi, SIKi MepebyBalOTh Ha NepesoBil i BeAyTh
BilicbKOBI [Iii 3 arpecopoM, BiHCbKOBOCIY>K00BILi, IKi OTpUMaJu
NOpaHeHHAA 1 MNOTpeOyIOTb OTPUMaHHA HaJIeKHOI MeJUYHOI
JIOTIOMOTH B TOMY 4MCJi BiMCbKOBOCIYXO0O0BILi, 10 MicJs
3BiJIbHEHHA 3 J1aB 3CY MoTpeby0Th NCUXO0JIOTIYHOI JOIOMOTH.

Kateropii Hamwux cniBrpomajsiH, §iKi NOTPeOYIOTh CBOTO
3aXUCTy B YMOBAaX POCIMCBbKOI arpecii MOXHa MNPOJOBXKUTHU 3a
pPaxXyHOK BHYTPIIIHbO NepeMillleHUX 0Ci6. 30KpeMa B «I10JIi 30py»
BITYU3HAHUX  HAYKOBLiB-KOHCTUTYLIOHAJICTIB Ma€ CTAaTHU
NUTAHHA IIOJO0 HAJIeXKHOTO 3aKOHOJABYOI'0 BpPEryJIIOBaHHA iX
CcTaTycy, OCKibkM 3akoH YkpaiHu «Ilpo 3abe3nedyeHHd mpas
i cB06O/ BHYTPILIHBO NTepeMileHux ocib» Bij 20 xxoBTHA 2014 p.11
xo4ya i BpaxoBye ¢pakT BiliHU 3 Poci€lo, ojHaK [0BOJIi TOBEPXOBO
(TiZIBKY 110 CTOCYETHCS MUTAHHSA Mpali Takux 0cib) i 30BciM He
BPaxoBY€E TEPUTOpPiaJbHUN PaKTOp BiCbKOBUX Jild, PO3LIHMPEHHS
perioHiB YKpaiHHy, B IKMX rPOMaJiiHA 3MYIIEeHi OYJM MOKUHYTHU

11 [Ipo 3a6e3neyeHHs MPaB i CBOGO/ BHYTPIlIHbO MEPEMIll[eHUX 0Ci6: 3aKOH
Ykpainu Big 20 xxoBTHA 2014 p. N2 Ne 1706-VII (3 noganbimumu 3Mminamu). URL:
https://zakon.rada.gov.ua/laws/show/1706-18#Text.
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CBOI JIOMIBKM Ta CTaTU BHYTPIlIHbO IepeMillleHUMH 0C00aMu
TOILL0.

HeBiZK/IaAHUM € TaKOXX OCMUCJIEHHH | HaJleXHe 3aKOHO/AaBye
BpETryJIIOBaHHA TaKUX ABULI, K POJib OCEPESHUKIB, IPOLELYPU
OOMiHYy TOJIOHEHMMM 1 3apy4yHUKaMd. HeoOXigHO Takox
BIIOPAAKYBaTHU Y BiAMOBIAHOCTI i3 Cy4aCHUMU YMOBAMU NMUTAHHA
COLiaJIbHOTO 1 MPaBOBOI'0 3aXWUCTY BOJIOHTEPIB, AKi PU3UKYIOTh
CBOIM 3/I0POB’SIM i XUTTSIM, BUDKAKalOUU B 30HY OOMOBUX [iH,
Ha/Jlaloud JONOMOTY BIMCBKOBMUM Ta IHUIKAM Mipo3jisaM
6e3nocepeHbO MijJ BOrHeM. 3aKoH YKpaiHu «IIpo BOJIOHTEPChKY
JisibHicTb» Big 19 kBiTHA 2011 p.12 He BigmoBigae peasiam
CbOTOJIEHHSI Ta He nepepabdayae ePpeKTHBHI 3aX0/U COIiaJIbHOTO
i IpaBOBOTO0 3aXUCTY BOJIOHTEDPIB.

[loTpi6HO Tak0X BU3HAYUTU HA 3aKOHOJABYOMY PiBHI CUCTEMY
3ax0/jiB MiATPUMKMU 1 3a0XOUYeHHs OJlaroAilHOI JisJIbHOCTI
¢i3MYHUX | PUAUYHHEX 0Cib, IKi HaAAITh JOMOMOTY BiHCbKOBUM
yacTuHaM 36poiHux Cua Ykpainu, migposainam HanioHanbHoi
reapjiii, 6aTajsbiioHaM TepUTOpia/ibHOI 0OOPOHHU, TOCHiTaJIAM,
NOpaHEeHUM BOiHaM Ta CiM'IM 3aru6JiMX BilCbKOBOCJY>KOOBIIiB,
Oi>keHIIIM Ta iIHIIMM NOTEPIIIMM IPOMa/isiHAM Bifi BilCbKOBUX JIiii.

HeobxifHO TakoXX 3aKOHOJABYO pO3B A3aTH MUTAHHS,
NOB fI3aHi 3 TUMYacOBOK OKyMali€ (1[040 TOro K MpaloBaTH
opraHaM nyo6Ji4HOi BJaZ¥d Ha THM4YacoBO OKyMnoBaHUX Pocierw
TEPUTOPIisAX); CTBOPEHHSI HA OKYNOBAaHUX TEPUTOPIAX pocCisHAMHU
HeJIETITUMHUX OpraHiB BJaJu Ta IiHIIMX aKTyaJbHHUX MpobJie-
MaTHUK, SIKi BXKe CbOr0/lHi HaOyJIU TOCTPOro XapaKTepy, 30KpeMa,
NUTAHHA NPABOBOIO 3aXMUCTY BJIACHOCTI IpoOMajifiH, CIAJIIMHY,
6i3Hecy i mignpUEMHHUIITBA TOILO.

CTep>kHeM LMX Ta IHIIMX 3aKOHOJABYMUX 3MiH MawTbhb OyTHU
3acafid BITYM3HAHOIO KOHCTUTYLiOHa/Ni3My, KOHCTUTYIilHa
JlorMaTuka i 3akpinseHi B OCHOBHOMY 3aKOHI YKpalHU KOHCTUTY-
niiHi ninHocri. o, Ha kanb, BITYN3HAHUM 3aKOHOJABIEM He

12 [Ipo BOJIOHTEPCHKY AisIbHICTh: 3aKkoH YKpainu Big 19 kBiTHsa 2011 p. Ne
3236-VI (3 mopganbuiumu 3miHamu). URL: https://zakon.rada.gov.ua/laws/
show/3236-17#Text.
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3aBX/JU BpaxoBYETbCA. [I[pUK/IaZoM TyT MOXXHa Ha3BaTH 3aKOH
Ykpainu «Ilpo BHeceHHsA 3MiH g0 KpuMiHasibHOrO mnpouecya-
JIBHOTO KOJZeKCy YKpalHU 11040 YJOCKOHAJ€eHHA MOpPALKY
3JliiCHEHHSI KPUMIHAJIbHOTO NMPOBAa/XKEHHS B YMOBAaX BOEHHOTO
ctany» Big 14 kBiTHa 2022 p., AKMH nepexabdadae, WO MiJ 4yac
3aTPUMaHHS 0COOH MOBIJOMJIATU IPUYUHY HEOOOB I3KOBO; CTPOK
3aTpUMaHHSA NpPOJOBXKEHO 3 72 a0 216 roauH; apewT MoOXxe
3/iiCHIOBATHUCS He Julle caiguuM cygerols. lle 3HauHO0 Miporo
He BianoBifae mnosioxkeHHAM cT. 29 Konctutyuili Ykpainuy, mjo
BignoBigHO n0 cT. 64 KoHcTUTynil YKpaiHU € He[ONyCTHUMUM,
OCKIJIBKHU Y. 2 CT. 64 OCHOBHOI'0 3aKOHY 3aKpIilJIIOE, 1110 B YMOBAxX
BOEHHOTO CTaHy He MOXYTb OyTH 0OMexxeHi mpaBa i cB06OAHY,
nepenbadveni ct. 29 KoHctutyuili Ykpainu. lle Takox € rpyoum
nopyueHHsM CT. 3 Ta cT. 22 KoHcTtuTtynii Ykpainul4,

MoxHa B IbOMY K aClleKTi Ha3BaTU 3aKOHOJABYY iHIL[iaTUBY
HallKWX NMPOBJIQJHUX JleNyTaTiB 100 3allpoBaJKeHHA B YKpaiHi
CMepTHOI Kapu BiJHOCHO BIiMCbKOBOC/IYKOOBILiB, fKi BiaMoO-
BJISIIOTHCSl BAKOHYBATHU HaKa3u KOMaHAUPIB (SK 1je BiiMOBiAA€ CT.
27 Kouctutynii YkpaiHnu), moZo 3anpoBajpkeHHs B YKpaiHi
IHCTUTYTY no36aBJjieHHS TPOMaJAHCTBA YKpaiHU (fK Lie BiAno-
Bifae cT. 25 Koncrutyuii Ykpainu), ininiatuBa Ka6inety MinicTpiB
1100 HAaJlaHHS aHIJIINCBKIA MOBI CTaTyCy [iJ1I0BOi MOBU (fK L€
cniBBifHOCUTHbCA 3 cT. 10 KoHcTuTyLii Ykpainu).

Tomy pisnbHicTh BepxoBHOi Pagu Ykpainu y cdepi 3akoHo-
JaBYOTO0 peryJIloBaHHA NpaB JIIJAWHY, K 1 IHIIMX HalliOHAJIbHUX
OpraHiB Jep»aBHOI BJaAy Ta MiCLLeBOr0 CaMOBpPA-AYyBaHHA, Ma€
OyTH B MoJii 30py BITYU3HSHUX NPABO3aXUCHUX OpraHisauiu.
B npoMy msaHi BapTo BiZjl3HAYWTH, 110 BUKJIUKAE CTYPOOBAHICTh
i ¢yHKLioOHYBaHHA B yMOBaxX BiWHM IHCTUTYLiHHOI CKJaZ0BOI

13 Tlpo BHeceHHs 3MiH A0 KpuMiHa/ibHOTO MpolLleCYyaJbHOTO KOAEKCY
YkpaiHu mo/Jj0 yJOCKOHaJIeHHS MOPSAAKY 3JiMCHEHHS KPUMiHa/JbHOTO MPOBa-
JPKEHHsI B yMOBax BOEHHOTO CTaHy: 3aKOH YKpaiHu Bif 14 kBiTHa 2022 p. Ne
2201-IX. URL: https://zakon.rada.gov.ua/laws/show/2201-20#Text.

4 Konctutyuis Ykpainu Bijg 28 yepBHsi 1996 p. URL: https://zakon.rada.
gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
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KOHCTUTYILIMHO-IPAaBOBOI'0  MeXaHi3My 3abe3nedyeHHs I[IpaB
JAuHA. TOMy OKpeMUM HalpsAIMKOM 3aKOHOJaB4OI'0 peryJirBa-
HH Ma€e OyTH 3abe3nedyeHHs epeKTUBHOI pPOOBOTH OpraHiB
Jlep>KaBHOI BJIaiM Ta MiICLeBOro caMoBpsilyBaHHA y cdepi
JAOTPUMAaHHA TIpaB JIIOAWHYU, B TOMY 4YUCII Cy[0BOi Ta
IPaBOOXOPOHHOI CUCTEMH, fiKa O BiJOBiJa/ja BHUKJIMKAM 4acy,
YCKJIaJiHEHHI0 KPUMiHOreHHOi cuTyallii, BpaxoByBaJia npobieMu
dbeHoMeHOoJ10Til 3JIOYUHHOCTI B YyMOBax BiliHH, KiGep3/I0UMHHOCTI,
BIJIUBY CYOKyJIbTYpH i 3aco6iB MacoBoi iHdopmalii Ha dopmy-
BaHHSI aHTUCOILiaJIbHOI NOBEAiHKM 3HA4YHOI YaCTUHM HaceJIeHHS.
Oco6/1MBO TPUBOXKWUTB, L0 B YKpalHi He MpauiloTb abo
HEeHaJIe’KHO NpalooTh B LiIJIOMYy pALl perioHiB cyau 3arajbHOI
opucaukiii Ta iHiniatuBa Odicy [Ipe3ugeHTa YKpaiHU 11070
pedopMyBaHHs B yMoBax BiliHM KoHctutyniiHoro Cyay Ykpainu.

[ToraHo, wo nig yac BiiHU BepxoBHa Pazia Ykpainu focTpokoBO
3BlJIbHWJIA YTIOBHOBa)keHOro BepxoBHol Paau YkpaiHnu 3 npaB
JIIOJUHU, OCKIJIbKM HOBONIPU3HAYEHOMY OMOYy/ CMaHy HEOOXiIHUIN
NeBHUM Yac AJs TOro, 106 «yBiATH B KypC cipaB», a 06CTaBUHU
BiMHM BUMarawTb BiJ Ii€l iHCTUTYLil ye CbOTOJHI aKTHUBHOI
NPaBO3axXUCHOI pOOOTH.

Ha »xanb, cborofHi Mu He 6auuMo epeKTUBHUX pe3yJ/bTaTiB
po60TH Bij Hamux crenianaizoBaHUx oMOyJAcMaHiB: PagHuka -
YnosHoBaxkeHoro IlpesugeHta YKpalHM 3 MNpaB JAUTUHU Ta
AUTsAYO0i peabinitanii, PagHuka - YnoBHoBaxkeHoro [lpesuaeHnTa
Ykpainu 3 nuTaHb 6e36ap’epHOCTI, YnoBHOBakeHOTO [Ipe3nsenTa
Ykpainu y cnpaBax KpUMCbKOTATapCbKOTO HApoAy, YpAL0BOro
YIIOBHOBAXXEHOTO 3 IIUTaHb €THOHALIIOHAJILHOI MTOJITUKH, YpsAL0-
BOr0 YIIOBHOBAXXEHOT'O 3 NpaB 0cib 3 iHBaJiJHiCTIO, Ypsa0BOro
YIIOBHOBAXXEHOTO 3 MUTAaHb IeHJEepPHOI MOJITUKH, KOJEKTUBHUX
cnenjasizoBaHux oMOyAcMaHiB - KoHCy/IbTaTUBHOI pajiu y cripa-
Bax BeTepaHiB BilHMU, ciMel 3arubJux (IOMepJiux) 3aXUCHUKIB
Ykpainu, Pagu 6i3Hec-oMOy/cMeHa (BUHATOK CKJIAJa€ B LbOMY
nepeJiiky OCBiTHil OMOY/ACMeH, IKUM HAMaraeTbCs B YMOBaX BiiHU
Bi/ICTOIOBATH NMpaBa YYaCHUKIB OCBITHBOTO MPOLECY).
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Xoya HeOoOXiJHO CKa3aTH, 10 MpaBoBa MPHUPOAA i LIiHHICTb
IHCTUTYTYy OMOyJiCMaHa MOJISITAE Y TOMYy, L0 HOro JisiJIbHICTb
JIOTIOBHIOE JlepKaBHUKM MeXaHi3M Harjasanay, IiCHywodi 3acobu
3aXMCTY KOHCTUTYLIIMHUX NIPaB i CBOOO/, JIIDJUHU Ta FPOMa/JisiHUHA
i cnpsiMoBaHa Ha 06i3HaHICTh rPOMa/isiH MPO MOPYIIEH]I OpraHaMu
BJIaJI4, TOCAZ,OBMUMHU 0CcOOaMH IX mpaBsa i cBo60oau. 3 iHIIOro 60Ky,
B pe3yJibTaTi IpaB03axMCHOI pO6OTH OMOYICMaHa MiATPUMYEThCS
Bipa JIIOJMHU B CIpaBeJJIUBICTb, HEUTPAJi3yETHCH HACTOPOXKEHE
CTaBJIEHHSI 0COOU [0 BJIaZd, MOM SKUIYIOTbCI KOHQJIKTU Mix
JepxkaBoro, il opraHamMy i rpoMajsfgHaMy, L0 AyKe BaXJIWBO,
0C006JIMBO B YMOBax BilICbKOBOI arpecii Haloro miBHi4HOroO cyciza.

Takoxx mno3uTUB BiA (YHKIiOHYBaHHS cHeliajJi30BaHUX
OoMOyZiCMaHIB MOJIATAE Yy TOMYy, IO BOHU CBOEK JiSJIBHICTIO
OXOIUIIOIOThL crnenudiyHi cdepu KOHTPOJIIO pPOOGOTU OpraHiB
Jlep>KaBHOI BJIaJJU Ta MiCLeBOTO CaMOBPA/AYBAaHHS, 3aBASAKHA YOMY
3[lIMCHIOETbCA 3axUCT MpaB THUX KaTeropid HaceJleHHs, fKe
notpebye 0co6JUBOI yBary, Yu TO K HUMHU OXOPOHSIOTHCS MpaBa
Ta iHTepecu rpoMajisiH y MeBHiN ocobsiuBii chepi. HegapeMHo
3 00Ky OKpeMHX IMOJIITUKIB i JepKaBHUX Jis4iB Bce 4acTille
JIYHAIOTh iHIL[iaTUBY 1010 PO3LIUPEHHA Mepexi creliaai3oBaHuX
oMOyZcMaHIiB B YKpaiHi yepe3 3anpoBa/KeHHs Ille, HaIPUKJAJ,
MeJU4YHOTO, CyZJ0BOT0, 6aHKIBCbKOTO OMOYy/CMaHa i T. iH.

B nboMy > acnekTi AK IIO3UTUB BBaXKaEMO Hell0JaBHE
3alpoBa/)XeHHSA TAKOro Cleliasi30BaHOT0 ypsAA0BOro oMoy cMa-
Ha K YIIOBHOBa)KEHOI'0 3 IUTAaHb BHYTPILIHbO NepeMillleHHUX 0Cib
— KJIIOYOBOI 110CaZ0BOI 0COOM B JiepKaBi, IKa 3aXyIllaTUMe MpaBa
nepeMimeHux rpomajsH. g iHcTuTylis ¢yHKIioHye npH
MiHicTepcTBi 3 NUTaHb peiHTerpayil TUM4YacoOBO OKYIOBaHUX
TepuTopi YkpaiHu. OCHOBHUM 3aBJaHHSIM IbOT0 Cleliati3o-
BaHOro OMOyJcMaHa € y4yacTb y ¢opMyBaHHiI Ta peasnisanii
Jlep>KaBHOI MOJIITUKY 3 MMTaHb BHYTPILUIHbO NepeMillleHUX 0cCib Ta
rpoMaziaH YKpaiHu, AKi NMOKHUHYJU CBOE MicClLie NPOXWBAHHA Ha
TUM4YacoBO OKymnoBaHil Pocilickkolo @eneparniielo TepuTtopil
YkpaiHu BHacJiloK 30poWHOro KoHQJIIKTYy ab6o 3 MeTolo
YHUKHEHHS HeraTHBHUX HACJiIKiB 36poiiHOro KOHQJIIKTY Ta/a6o
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THUMYACOBOI OKyIalil YaCTUHU TepUTOPIil YKpaiHM Ta BUIXaJM 3a
JU151 JOOPOBIZIBHOI'O TOBEPHEHHS TAKUX 0Ci0 10 MOKUHYTOTO MicCLd
NpPO’KMBaHHS ab0 iHTerpallii 3a HOBUM MiclleM MpoKUBaHH15 [16].

Xo4eTbCA BIpUTH, 110 YIIOBHOBAXXEHOMY 3 IUTaHb BHYTPIILIHbO
nepeMilleHUx 0Ci6 BAACTbCA Ha/IeXXHMM YUHOM OpTaHi3yBaTH
epeKTUBHY poOO0TY y cdepi 3aXUCTy BHYTPILIHbO MepeMillleHux
0Ci6 Ta iHIIMX KaTeropid rpoMajisiH YKpaiHu i BiH BUNIpaBAA€E Ti
OYiKyBaHH{, fAKi MalwTb MicClle 100 HbLOrO BiJi YKpPaiHCBKOTO
cycnisibctBa. OlHaK HayKOBLI MalTb 3BEPTATHU yBary Ha fIKICTb
po60TH LMX NPaBO3aXUCHUX IHCTUTYLiA, POOUTU BiAMOBigHI
BUCHOBKH 11[0/]0 HEOOXITHOCTI YA 0CKOHANIEHHS X pOOOTU B yMO-
Bax BillHU 3 pOCi€l0.

B wmisomy > 3a3HayMMoO, 10 B YMOBax BiHMCbKOBOiI arpecii
BiTUM3HAHA HayKa KOHCTUTYLIMHOTO TMpaBa, OKpecJeBLIU
NpiopUTeTHI L[IHHOCTI, 4KIi KOpPeJITb 13 aKTyaJbHUMU
BUKJIMKAMU Cy4aCHOCTI, TOBUHHA 3aKI|eHTYBaTH CBOI 3yCUJIJISAA HA/L
epeKTUBHICTIO (QYHKIIOHYyBaHHS HalliOHaJbHOTO MeXaHi3My
nyo6siYHOl BJIaZy, NOJOJIAaHHAAM KpPU30BUX fABHUIL, 3YMOBJIEHUX
BeJIeHHSIM IPOTH YKpaiHU 3arapOHUIbKOI BilTHU 3i CTOPOHH pocii,
dKi MOXYTb OyTH BHUpIilIEHUMM JIMIIE BIiANOBIIHO TUMH
NpPaBOBUMU METOJAMM Ta CIOCOO6AMH, SIKi JOMOMOXKYTb 306€perTu
6aslaHC MiX iHTepecaMu Jiep:kaBHd Ta OKPeMOro ii rpoMajJisiHUHa,
TUMM KOHCTUTYLiMHUMU IHCTPYMEHTaMH, fKi He OYyAyTb
NOpyLIyBaTU MpPOLeC 3/[iiCHEHHS AepKaBHOI BJaJU, 30epexXyTh
CTabiIbHUKA PO3BUTOK YCi€i mpaBoBOi cucTeMu YKpaiHU. To6TO
HayKa Ma€ BUPOOUTHU AOKTPUHAJbHUHU MiAXiJl Ta MeXaHi3M, AKUU
3ab6e3ne4uB 6U, 3 0JHOTO OOKY, CTaJIiCTh Ta CTabiIbHICTD KaTeropii
€JMHOTO ICHYIOYOTO KOHCTUTYLiOHA/MI3My, IKUHA YHEMOXJIUBJIIOE
icCHyBaHHSl TNOJBIMHUX CTaHJAPTIB PpPO3YMiHHA [0 BUOGOpPY
LIHHOCTEW B MUPHUM Ta BOEHHUU 4ac, 3 IHIIOT0 — JOKTPUHAJIBHO

15 Tlos103KeHHS IPO YIIOBHOBAXEHOTO 3 MUTaHb BHYTPILIHbO HepeMillieHUX
oci6, 3aTBepkeHe [locTaHoBow KabiHeTy MiHicTpiB Ykpainu Bijg 28 yepBHA
2022 p. Ne 740. URL: https://zakon.rada.gov.ua/laws/show/740-2022-%D0
%BF#Text.
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OOGI'PYHTYBATH NOTPebU Ta WJIAXU pePOpPpMyBaHHS BITUM3HAHOIO
MexaHi3My myOJiiyHOI BJIaJM, CHOCOOM 3abe3nedyeHHS MpaB
JIDJUHU B YMOBAaX BOEHHOT'O CTaHY.

OTxe, MOKEMO KOHCTATyBaTH, 110 BiliHa 3 Pociero BUKJIMKa/ia
3arpo3u He TiJIbKWA He3aJIeXKHOCTI, CyBEPEHITETY i TepUTOpia/ibHIN
gijlicHocTi YKpailHM, a ¥ 3arajJoM 3acaZaM BiTUM3HSHOTO
KOHCTUTYLIiOHaNi3My. ToMy yKpalHCbKe CYyCHiJIbCTBO, YKpalHCbKa
Jlep>kaBa IOBMHHI a/leKBaTHO pearyBaTH Ha Iii 3arpo3y, BUPOOUTH
epeKTUBHHUI MeXaHi3M iX paKTUUHOI HiBeJti3awii. /Iy JocarHeHHS
1iei MeTU MalOTh OyTH 3a/lisiHI BCi MOXKJIMBOCTI A€pP>KaBHU i CyCIiJb-
CTBa: MOJIITUYHI, €eKOHOMIYHIi, colia/JibHi, 30BHIIIHBOMNOJITHUYHI,
NpaBOBi, HAYKOBi, KYJbTYpHi, AyX0oBHi. OCOGJHUBY poJib Ma€
BUKOHATH HOPHUJAUYHA HAyKa, 30KpeMa HaykKa KOHCTUTYLIMHOIO
NpaBa, 1Ka IOBMHHA KOMIIJIEKCHO IpOaHai3yBaTU CTaH peaJsizanii
KoHcTuTynii YkpaiHu B yMoBax BiMCbKOBOI arpecii, JOTpUMaHHA
npaB JIOAWHY, eQPeKTUBHICTb QYHKLIOHyBaHHA MexaHi3My
ny6/iyHOl BJIaIU i 3aMpONOHYBaTH HA OCHOBI LbOT0 MIJISAXU
BUpillleHHS1 BUKJMWKIB BiHM y uux cdepax, ki MawTb OyTHU
IIBU/JIKMMH, pea/lbHUMU, KOHKPETHUMH | epeKTUBHUMHU.
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IOPIH K/IIOYKOBCbKUH

JOKTOp IPUAUYHUX HAYK, JOLEHT

HanionanbHui yHiBepcuTteT «KneBo-MoruiasiHcbKa akazeMisi»
BOJIOAUMUP BEHTEP

KaHAUJAT I0PUJM YHUX HAYK, JOLeHT

HauioHanbHui yHiBepcuTeT «KrueBo-Moru/asiHcbKa akazeMisi»

IIpaBoBe pery/iloBaHHS MiCLLeBOT'0
caMoOBpAAyBaHHA B YKpaiHi B yMOBaXxX BilHU
Ta IepeAyMOBH IIPOBeeHHA MiCLleBMX BUOOPIB
ic/1A NPUNVMHEHHA BOEHHOIO CTaHy!

Legal regulation of local self-government in Ukraine in the
conditions of war and prerequisites for local elections after

the termination of the state of martial law

AHoTanis. Pocilicbka arpecis npoTv YKpalHU IOPOJUJIA HU3KY
Oe3npelieleHTHUX BUK/IUKIB y Bcix cdepax JepkaBHOro Ta
CycniJIbHOTO KUTTHA. O HAK CTaH BiMHM He O3HA4a€ BiJMOBH BiJ
JeMOKpPAaTUYHOIr0 1 IMpaBOBOr0 XapakTepy JepxaBu. CrtaTTsd
NpUCBAYEHa aHaJizy [JocCBiAy VYKpaiHM 1040 MpPaBOBOro
peryJitoBaHHS QYHKI[iOHYBaHHSl MiCIIleBOIO CaMOBpSIIyBaHHS SIK
OZIHOT'0 3 OCHOBHUX IHCTUTYTIB ;MOKPATHUYHOI [lep>KaBU B YMOBax
BOEHHOI'O CTaHy, a TAaKOX IlepeAyMOBaM Ta BUKJMUKaM MiCJIABO-

1V ugifl cTraTTi BUKOPUCTAHO pe3yJbTaTH [OCJaiIKEeHHs, NpPOBeJleHOro
B paMKax npoekTy Pagu €Bponu B Ykpaiui; aus.: Kliuchkovskyi Yurii, Venher
Volodymyr. Organisation and holding of elections in post-war Ukraine /
Prerequisites and challenges. Needs Assessment Report. Strasbourg: Council of
Europr, 2022. 35 p. URL: https://rm.coe.int/en-organisation-and-holding-of-
elections-in-post-war-ukraine-net-2769-/1680a8e995.
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€HHOI'0 BIJITHOBJIEHHSI MMOBHOILIHHOI AilJIbHOCTI MiclleBOIO caMo-
BpAAyBaHHA. PO3rJIAHYTO 3aKOHOZABYI MiJCTaBU Ta NPAKTUKY
YTBOPEHHSI MiClleBUX BiMCbKOBUX aJMiHicTpaliid Ta ix cmiBiCHY-
BaHHA 3 OpraHaMM MiCLieBOro CaMOBpAJyBaHHA Ha piBHI rpoMaau
Ta 06s1acTi (paiioHy), miZicTaBU Nepe/jaHHS YaCTUHU TOBHOBAXKEHb
BiJi opraHiB caMoBpsiyBaHHS A0 BiMCbKOBUX aJMiHiCcTpalil.
[lokazaHO 3anpoBaJKeHHA HOBOI'O IHCTUTYTY THUMYacOBOTO
3YINUHEHHA [idJbHOCTI OpraHiB MiCLleBOro CaMOBpPAAYBaHHA
3 MOXJIMBUM BiJHOBJIEHHAM [iAJbHOCTI INicad NPUIUHEHHH
BOEHHOTO cTaHy. [IpoaHasii3oBaHO OCHOBHi TpyAHOLli MaKoOy-
THBOI'O BiJTHOBJIEHHA OpraHiB MiCLleBOr0 CaMOBpAAYBaHHA Ha
TEPUTOPIifX, 110 3a3HaJU HACAIAKIB aKTUBHUX OOMOBUX Ail Ta
oKynaljii. 3a3HaueHO TMNpaBOBi Ta MNpPaKTU4YHI MNpobJeMHU
NpU3HA4YeHHs i IpoBeleHHS MiCLleBUX BUOOPIB MicJ/si NPUITMHEHHS
BOEHHOTO CTaHY.

KirouoBi cioBa: MicueBe caMOBpSIAyBaHHSl, BOEHHUM CTaH,
MicleBa BiiCbKOBa aZMiHicTpalis, 3yIMHEeHHS JiJIbHOCTI OpraHiB
MiCLIeBOTO CaMOBpPSIZlyBaHHS, MiclieBi BUOOpH, Ge3mneka BUOOPIB,
BHYTPILIHBO NMepeMilljeHi 000U, peecTpaliist BUOOPILiB.

Keywords: local self-government, martial law, local military ad-
ministration, suspension of activities of local self-government bod-
ies, local elections, election safety, internally displaced persons,
voter registration.

MicueBe (TepuTopia/ibHe) caMOBpSJyBaHHSl € OJHUM i3
BU3HAYaJIbHUX KOHCTUTYL[IMHUX IHCTUTYTIB JE€MOKPaTU4YHOI
Jlep>kaBH, CIMOCOO0OM 3JiMCHEHHS NyOJIiYHOI BJIaJH, HAWOiJIbII
HaOJIMKEHUM J10 IPOMaJiaH. 3acafii MiCLieBOTO CaMOBPA/lyBaHHH,
3araJlbHUMA 0OCAT MOBHOBaXXEHb MOro Cy06’e€KTiB Ta OpraHiB
OKpecJsieHi EBpONENChKOI XapTi€l MiCLeBOro CaMOBPSAAYBaHHS
i, 1K mpaBWJIO, 3aKpiNJieHi Y KOHCTUTYLifX JiepKaB (y TOMy 4YHCIi
B KoHctuTynii Ykpainu). OgHak npupoAHO, 10 LI BU3HAYeHHS
3acas i 00cAry KOMIETeHLil MiclleBoro caMoBpsilyBaHHSA
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po3paxoBaHi Ha 3aCTOCYBaHHA y 3BHYaWHUX YMOBAaX MHUPHOTO
qacy.

BiliHa € 0CO6GJIMBMM CTaHOM /[IEP>KaBU I CyCHJIbCTBA; TUM
Oisibllie Lle CTOCYETbCS BiMHU JAepikaBH, fiKa O0OOPOHSIETHCH Bif
O6pyTa/ibHOI, HECHpPOBOKOBAHOI i HecmoJiBaHOI IIMpPOKOMa-
curtabHoi arpecii. Taka BiliHa BUMarae BiJi iep>KaBH, sIKa 3aXUIIIA€
BJIaCHe [paBO HaA CaMOCTiMHe ICHYBaHHS, MaKCHMaJIbHOI
Mob6isnizanii ycix cua i pecypciB, ix mnepepo3nofiay s
NeplIoYeproBoro 3abe3neyeHHs Lijied 060POHU Jep>KaBH i 3axu-
CTy LMBUIBHOTO HacesJeHHsl, a TAaKOX 3abe3Mne4yeHHs MaKCHMMa-
JIbHOI OTIepaTUBHOCTI yNpaBJliHHS, IIBUJKOCTI MIPUKAHATTSA pillleHb
Ta iX BUKOHaHHA.

[li 3aBAaHHA nepeAbavyalOTb HEOOXiAHI 3MillleHHs MepIlo-
YyeproBOCTi Lijiel [Aep:kaBHU, 30KpeMa, NeBHiI 3MiHM y mpio-
PUTETHOCTI 3abe3nedyeHHs NMpaB rPoOMajisiH, 110, BiAMOBIAHO [0
ctaTTi 3 KoHCcTUTYLil YKpalHH, CTAHOBUThL OCHOBHY MeETY 1 3aB/a-
HHS Jlep>KaBH.

BiliHa He 03Ha4ae€ BiIMOBH BiJj npago8oz2o xapakmepy AepKaBU:
yci aii BJagyd i B ymMoBax BiMHM MalTb BiJOBigaTH BUMOram
npaBa. BogHoyac BUMoru o60poHH, i B meplly 4yepry omnepaTu-
BHOCTI ynpaBJliHHfl, MOXXyTb BUKJIHUKATHU NOTPeOy JesSKUX 3MiH
y cnoco6ax 3/1iiCHeHHS BJ1a/iv, 30KpeMa, IeBHOT0 38Y)CEHHS chepu
0ii demokpamuyuHux npoyedyp. OCTaHHE, IPOTe, He MOXKe 03Ha4YaTH
(HaBiTb B yMOBAax BiliHHM ) Bi/IMOBH Bi/] eMOKPATUYHOI'0 XapaKTepy
JlepKaBH, a ii MpaBOBUM xXapaKTep He JOMYCKAaE CBaBiJibHUX (He
nepeabayeHUX 3aKOHOJABCTBOM) il BJIaAu.

1. [IpaBoBe peryJ/iloBaHHS MiCIl€BOT'0 CAMOBPSIYBaHHSA
B YyMOBaX BOEHHOTO CTaHy

KoHctutynisa VYkpaiHu mnepejbayae MOXJIMBICTb 3allpoBa-
JOKEHHS CHeLiaJIbHOTO Npasosozo pexicumy 80€HHO20 cmaHy (Ha
BiZAMiHY Bifi cmaHy giliHu, sKWU# 1o CyTi € cTaHOM de facto). YuHHUM
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3akoH «[Ipo nMpaBOBUI peKUM BOEHHOT'O CTaHy»2 6yB MPUHHATHN
2015 poky, micas pociiicbkoi okynauii KpuMmy Ta 4YacTuHH
Jonb6acy. O6MexxeHHUM (y TOMy YMC/Ii TepUTOpiaJbHO) JIOCBiJ
BOEHHOTI'O NPOTUCTOSAHHA TOr0 4Yacy MaB CBOIM HAcCJIiIKOM Te, 1110
6i/1bIIICTh MOJIOXKEHDb 1IOTO 3aKOHY OYyJIM po3po6JieHi HAa OCHOBI
NeBHUX TiNnoTe3, AKi He mnepejbadald MOXJIUBOCTI IIMPOKOMa-
curtabHoi arpecii. ToMy HU3KY N0JI0KEHB LIbOr0 3aKOHY J10BEJI0CS
Mo auikyBaTHu nicss JroToro 2022 pokKy, BxKe B yMOBax BilHHU.

[loTpebu 3abe3nedyeHHs HaliOHaJbHOI 6e3MeKH U 0O6OPOHU
B YMOBax BillHM Ta HEOOXi/HICTb BJJOCKOHAJIEHHSI HOPMAaTUBHOTO
pery/joBaHHA IPaBOBOTO PEXUMY BOEHHOIO CTaHy 3MYCUJIU
BHECTH HeoOXiAHi 3MiHM i 70 iIHIIIMX 3aKOHIB Ta IiZj3aKOHHUX aKTiB,
y ToMy 4yuciai 1o brogxkeTHoro Ta [logaTKoOBOro KoJekciB YKpainy,
KpPUMiHa/JIbHOT'0 3aKOHOZ,ABCTBA (1100 BCTAaHOBJIEHHS Bi/jlOBifa-
JILHOCTI 3a KoJiabopaljiliHy AisJIbHICTb Ta MapoAepcTBO MiJ 4ac
BiMHM, a TaKOX IOJAO0 O6OMOBOr0 IMYHITETy, SIKUM BHUKJ/IOYAE
KpUMiHa/JIbHY BiAnoBiganbHicTh), 3akoHy «IIpo MicueBe camo-
BpsAJyBaHHA B YKpaiHi» Ta HU3KHU IHIIHUX.

Oco6/1MBOCTI MPaBOBOrO peXHUMY BOEHHOTO CTaHy Iepenba-
4alTh OOMeXXeHHSl [AesKUX IMpaB, CB0OOJ i JeMOKpaTUYHUX
iHcTUTyLik. Taki TUMYacoBi o6MedxceHHsT KOHCTUTYL[iIMHUX NpaB
(oaHak He iX cKacysaHHs1) J03BOJIEHI YaCTHHOIO JIpyrol0 CTaTTi 64
KoHcTuTynii Ykpainy, Aka BoAHOYAC He J03BOJISIE€ HABITh y TAKUX
0COOJIMBHMX YMOBax 00MeXXyBaTH HU3Ky 0a30BUX MpaB i CBO6GOJ
JIOJUHU 1 rpoMajisiHMHa, 36epiratloyd iX y HOBHOMY 006cCs3i.
3ayBaKMMO, L0 el KOHCTUTYLiWHUN NPUINMUC € BUHATKOM i3
3arajJibHOro NpaBUJia, BCTAHOBJIEHOI'0 YAaCTUHOIO NEePIIOK CTATTI
64, ske 3ab60poHsiE Oy/b-iKe OOMeEXeHHSI 3dKOHOM KOHCTHUTY-
L[iIMHUX MpaB i CBOOO/,.

Y paMkax LbOro KOHCTUTYLIMHOro Jo3Bojy 3akoH «IIpo
NPaBOBUM PEXUM BOEHHOTO CTaHy» 3a00pOHSE MiJ Yac Ail 1boro

2[Ipo mpaBOBHM peXXUM BOEHHOTO CTaHy: 3aKOH YKpainu Bij 12 TpaBusa 2015
poky Ne 389-VIII (3 noganpumumu 3miHamu). URL: https://zakon.rada.gov.ua/
laws/show/389-19 (mani - 3akoH «IIpo mpaBoBUI peKHUM BOEHHOTO CTaHY»);
OUB. cTaTTio 19.
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pexuMy BHeceHHs 3MiH o KoHcTuTyuii, npoBeseHHs BUOOpIB
i pebepenaymiB (K 3arajibHOHal[iOHAJbHUX, TaK i MiCLEeBUX),
a TAaKO0X BCTAHOBJIIOE IeBHI OOMeXeHHA J[esKUX IHIIMX IpaB
i cBo6oA. TakuM YMHOM, NpU3HAUYEHHS OYAb-IKUX BHOOPIB,
MmificTaBu AJid NPOBeJleHHA AKUX BUHUKAIOTH IiJ Yac Jil pexxumy
BOEHHOTO CTaHYy, BiiK/IaJa€TbCsA 10 KOro NPUIIMHEHHA (Y 3B’A3KY
3 3aKiHUEHHSM CTPOKYy, Ha SIKMH I|ell cTaH OyB BBEeJEHUN) YU
CKacyBaHH# (IpUIIMHEHHS Cllellia/IbHUM aKTOM paHillle CTPOKY, Ha
KWW Lled cTaH OyB BBeJeHUH). Bubopuuil kojekc YkpaiHu3
BCTAHOBJIIOE TAKOX, 1110 IPOBeJieHHSI BUOOPiB, BUOOPUYUI NpoLeC
SKHX PO3I104YaBCs, ajle He OYB 3aBeplLIeHUU [j0 BBEeIeHHS BOEHHOTO
CTaHy, NPUIHUHSETHCS, i Taki BUOOPU MalOTh OYTH MpHU3HAUYEHI
nic/1s NPUIIMHEHHA (CKacyBaHHS) BOEHHOTO CTaHY.

BoeHHMU cTaH, BifNOBiAHO A0 nMOoTped 060pOHH, nepebavae
creljaJbHy opraHisaliito Jiep:kaBHoro ynpaJiiHHS. Oco6JIUBICTIO
Takol opraHizanii BJlaiv € NOEAHAHHA ONIEPATUBHOCTI YIIpaBJiHHA
i3 30epeeHHSIM 3acaj, [AeMOKPAaTH4YHOI Jep>aBU 4epes
NpOJIOBXKeHHSI (QYHKI[IOHYyBaHHS IHCTUTYTIB NpeACTaBHULbKOI
JieMokparii (ofHak 6e3 npoBeJeHHs BU6ODiB). Take noeAHAaHHA Ha
MiClleBOMYy 1 perioHaJbHOMYy piBHI 3/iMCHIOETbCH, 30KpeEMa,
IIJIAXOM IIeBHOIO OOMeXeHHs IIpaBa TIpoMaJ, Ha Miclese
CaMOBpAAYBAaHHA Ta BiANOBIAHO IpaBa TPOMaJfAH - >KUTEJIIiB
rpoMaj, Ha y4acTb y MiclieBoMy caMoBpsiiyBaHHi (ctattsa 140
KoHcTuTy1ii), He BifHeceHoro craTTelo 64 KoHcTuTyuii g0
nepeJiiky npaB, 0OMeXXeHHS1 IKMX 3a00pOHEeH] MiJi 4ac BOEHHOTO
CTaHy.

3akoH «[Ipo mpaBoBUM peXUM BOEHHOTO CTaHy» Iepejbadae
MOXJIUBICTb YTBOPEHHsS CIleljia/IbHUX THUMYaCOBUX [JepKaBHUX
OopraHiB ympaBJiiHHSI - BIiMCbKOBUX aAMiHicTpaniii4, ocHOBHe
(ogHaK He €AUHe) 3aBJAaHHS SIKUX - 3/iMCHEHHS KepiBHUIITBA
y cdepi 3a6e3neyeHHsI 060POHU, TPOMAZICHKOI 6€3MeKHU i MOPAJKY.

3 Bubopuuil Kojgekc YkpaiHu: 3akoH YkpaiHu Big 19 rpynusa 2019 poky
Ne 396-IX (3 mopmanbmumu 3miHamu). URL: https://zakon.rada.gov.ua/laws/
show/396-20; nus. ctaTTiO 20.

4 3akoH «IIpo mpaBoOBUIi peXUM BOEHHOTO CTaHY»; AUB. CTAaTTIO 4.
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Y 3B’13Ky 3i crienjudikoro 1ijielt yTBopeHHs Ta GYHKIiM 11i opraHu
nignopsagkosaHi He saume KabiHety MiHicTpiB YkpaiHu, ane
¥ 'enHepanbHoMy llITaby 36poriHux Cua YKkpaiHu.

YTBOpeHHA  BIMCBKOBUX  aJMiHicCTpauil,  MNOKJIWKaHUX
3a0e3Me4YuTH ONlepaTUBHICTD YIIPaBJIiHHSA, HacaMIlepes A4 LijeH
060pOHH, BOJHOYAC HE 03HAYAE NPUNMHEHHS QYHKI[iOHYBaHHS YU
JIKBiganil npejCcTaBHULLKUX OpPraHiB MicLeBOro CaMOBpPAAY-
BaHHS; IPaBOBUM peXUM BOEHHOrO CTaHy Iepejabavyae ix
cniBicHyBaHHSl i B3aeMoy3rojkeHe OyHKIioHyBaHHS. OCTaHHE
JOCATAETbCA K HaJJaHHAM  BIMCbKOBHUM  aJMiHiCTpaLifiM
NOBHOBa)XeHb 3alpoOBa/KyBaTH Ta 3JAiMCHIOBATHU CHeLiaJbHi
3ax0/id, COpsiIMOBaHi Ha 3abe3nedyeHHs MNOTPeO HaliOHAJIbHOI
Oe3nekyd Ta OOOPOHH, TaK I MEBHUM INePepO3NOJIJIOM OKpPEeMHUX
NOBHOBAXKEeHb, fIKi MepefarTbCcs BiA MicueBux paj (oprasis
CaMOBpSilyBaHHS) [0 BiMCbKOBUX afMiHicTpalii (JepKaBHUX
opraHiB BUKOHABYOI BJIa/[1), e BOHU YTBOPEHI.

HaliBa/IMBILIOIO 3MIHOKW y 1[bOMYy BIiJHOILIEHHI CTaJo
nepejiaHHsl BIMCbKOBUM aJiMiHicTpalisiM O6I0OJKETHUX MOBHO-
Ba)KeHb 3 METOIO0 MiJABULIEHHSA PiBHA ONEpPaTUBHOCTI NPUNHATTSA
i BUKOHaHHA BiJNoBigHUX pimeHb. Y 6epe3Hi 2022 poky 6yJio
BHECEHO 3MiHM [0 bBrompKeTHOro Kojekcy YkpaiHu, €Ki
ynoBHOBaxy0Th KabiHeT MiHicTpiB YKpalHU B yMOBaX BOEHHOTO
CTaHy NpUHMAaTH pillleHHS 11010 0C06IMBOCTeN GOpMyBaHHS Ta
BUKOHAHHS MiClleBUX OIO/DKETIB, AisIJIbHOCTI YYaCHUKIB OrO/Ke-
THOTO TMPOIECYy Ha BiMOBIAHUX TEPUTOPIAX®, a TAKOX BCTAHO-
BJIOIOTH, 10 OJYHKIiI oOpraHiB MiclieBoro camMoBpsIAyBaHHS
y 4YaCTHHiI OH/PKETHUX IMOBHOBAaXKE€Hb 3/iMCHIOIOTh BilCbKOBI
aaMiHicTpauii BignmosigHO o0 3akoHy Ykpainu «Ilpo npaBoBui
PEXUM BOEHHOTO CTaHy»®. Y Mexax IJMX MOBHOBakeHb KabGiHeT

5 Bro/KeTHUH KoJleKC YKpaiHu: 3akoH Big 8 simnusg 2010 poky Ne 2456-VI (B
penakuii Big 3 OepesHss 2022 poky). URL: https://zakon.rada.gov.ua/laws/
show/2456-17; nuB. a63al, 4YeTBepPTUH MiANYHKTY 2 NyHKTY 22 po3ziny VI
«[IpukiHLeB] Ta nepexifAHi NOJIOXKEHH».

6 Ibid.; puB. miANyHKT 5 nyHKTy 22 po3ainy VI «IlpukinneBi Ta nepexigHi
MOJIOXKEHHS».
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MiHicTpiB YKpaiHu BU/JaB IOCTAHOBY, KO BU3HAYMB, L0 OPTaHU
MICLIeBOTO CaMOBPSJAYyBaHHS MNPOLOBXKYKTb 3JiMCHIOBATH CBOIL
Olo/KeTHI NMOBHOBaXKeHHS, AKIO BiJNoBiZHa BilicbKoBa ajMi-
HicTpaljis He yTBOpeHa; y pasi ii yTBOpeHHd OHO/XKeTHI
NOBHOBAXXEHHSI MepexoJsThb [0 BIHMCbKOBOI ajAMiHicTpalii,
30KpeMa 10/10 BHECEHHS 3MiH [0 pillleHb PO MicCLieBi 610 PKeTH”.
Take 3By:XeHHs OIO/JXKETHUX MOBHOBaXXEHb OPraHiB MicCIeBOT0
CaMOBpS/AyBaHH4, IKi BCTaHOBJIeHI 3akoHOM (CTaTTi 26, 43 3akoHy
«[Ipo micueBe camoBpsAAyBaHHA B YKpaiHi», crarTa 78 Bromxe-
THOTO KOZIeKCY YKpalHH), 0OOI'pyHTOBYETLCA OTpe6aMu onepaTH-
BHOTO IPUUHATTS BiZiIOBIAHUX pillleHb Y NPOLeCi BAKOHAHHS LIUX
010I>KEeTiB.

OpHak y saucronazi 2022 poky 3a3HaueHa NOCTaHOBaA OyJa
JIOTIOBHEHA TOJIOXKEHHSIM, SIKe YIOBHOBAXKY€ BiMCbKOBI aAMiHi-
cTpauii 3aTBepAKyBaTH MicueBi 6toaxeTH. OcTaHHS 3MiHa € cymne-
pe4YuBOX0 3a CBOEI INPaBOBOX MNPUPOLOK 1 CHPUYUHMJIA
HEO/JHO3HAYHY MPAKTHUKY.

Tak, 3a MoOBiJOMJIEHHSIMU TpeC-Cay»K06 006/1aCHUX BiMCbKOBHUX
aAMiHicTpalil, pO3MOPSA/PKEHHSIMHA HayaJbHUKIB 006JIaCHUX
BiliCbKOBUX a/IMiHiCTpaliil 3aTBep/PKeHO, HaNmpuKJaj, o06JacHi
610/ >keTH Ha 2023 pik y JIbBiBcbKil®, BosmuHCbKiH, JKUTOMUPCBKiH
obsaactax. AHajsoriyHo paloHHUK OromxeT Jporo6uubKoro
paiiony JIbBiBcbKOi 06/1acTi Ha 2023 pik 3aTBep/PKEHUIN PO3NOPS-
JoKeHHAM /Jlporo6uiubkoi palloHHOI BiMCbKOBOI ajMiHicTpanii
Ne 129 Big 28 nuctonaga 2022 poky®.

7 lesiki nuTaHHsA GOopMyBaHHS Ta BUKOHAHHS MiCIleBUX GHO/KETIB y mepiof
BOeHHOTO cTaHy: [loctanoBa Kabinety MiHicTpiB Ykpaiuu Bix 11 6epe3ns 2022
p. Ne 252 (3 moganbuiumu 3miHamu). URL: https://zakon.rada.gov.ua/laws/
show/252-2022-m.

8 JluB. TOBimOMJIEHHsI Tpec-cay»6u JIbBiBCbKOI 06J1acHOI BiliCbKOBOI
aaMiHicTpanii Bix 1 rpyaHsa 2022 poky. OdiniiHui cait JibBiBcbkoi OBA. URL:
https://loda.gov.ua/news/47774.

9 Ilpo padoHHUMH OromxeT [Jporo6unbkoro paitony Ha 2023 pik:
PosnopsmxeHHs /lporo6uinbkoi paitoHHOI BilicbkoBoi aamiHicTpanii Bix 28
auctonaja 2022 poky Ne 129. URL: https://drohobych-rda.gov.ua/oficialdocs/
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BoaHouyac o6JiacHi 610/pkeTy Ha 2023 pik y HU3Li ob6JacTe
Oy NpUUHATI ceciiMu o6aacHux paall. [logibHo GrOmXKeT MicTa
KueBa Ha 2023 pik 3aTBepkeHUl KuiBcbkoto Micbkow pazoroll,
MoxHa CTBep/KyBaTH, LIO MO3UILiA 3a3HAYE€HUX OpraHis
MICLIeBOTO CaMOBpAAYBAaHHA y LbOMY BIiJIHOLUIEHHI BUIJIALAE
6i/1bII OOIPYHTOBAHOM: BiANOBIAHO A0 3akoHy «IIpo mpaBoBUH
pexkuM BO€EHHOTO cTaHy»12, gk KabiHer MinicTpiB VYkpainy,
BiMCBKOBI ajMiHicTpalii, Tak i opraHd MicleBOro camoBpsAY-
BaHHA 3/IMCHIOIOTb IOBHOBAXXeHHs, HaJaHi IM HacaMmmepes
KoHcTuTy1i€l, a Takox 3aKkoHaMU YKkpaiHu. ToMy koHcmumyyitiHe
NOBHOBAXX€HHS MiCbKOI, 06J1aCHOI, palOHHOI paju 3aTBePKy-
BaTH BiANMOBiAHUH MicneBUH GIOJKET, BCTAHOBJIEHe cTaTTelo 123
KoHcTuTynii YKpainy, HaBiTh B yMOBaX BOEHHOT'O CTaHY He MOXe
OyTH cKacoBaHe IMiJA3aKOHHHUM aKTOM - NocTaHoBow KabGiHeTy
MinicTtpiB Ykpainu. Ciig BHU3HATH, 1O I[epefJaHHA LbOTO
NOBHOBa>X€HHS BiMCBKOBIM aAMiHiCTpallii MOXXHa OOGI'PYHTyBaTHU
Jivlle y BUNAJKy 0e3/i1/IbHOCTI BiANOBiAHOI paiy Yu 3yNMHEHHS

pozporyadzhennya-drohobytskoyi-rayonnoyi-viyskovoyi-administratsiyi-vid-28-
lystopada-2022-roku-129.html.

10 uB.; Hanpukaa/: [Ipo o6yiacHuil 610keT JHinponeTpoBcbKoi 06J1acTi Ha
2023 pik: pimenHsa JJHinponeTpoBcbKoi 06J1acHOI paau Bij 25 suctonaza 2022
poky Ne 233-14/VIIL. URL: https://oblrada.dp.gov.ua/rishennia/npo-o6siacuuii-
610 KeT-Ha-2023-pik; IIpo ob6aacHui 6GromkeT KipoBorpaackkoi o6JsacTi Ha
2023 pik: pimenns KipoBorpaacbkoi o6sacHoi paau Big 21 rpyaHs 2022 poky
Ne 295. URL: https://oblradakr.ua/decission/2998/pro-oblasnij-byudzhet-kirovo
gradskoi-oblasti-na-2023-rik-28-12-2022; IIpo o6s1acHu#t 610/2KkeT XapKiBCbKOI
o6utacTti Ha 2023 pik: pimenHs XapkiBcbkoi o6/1acHOl pajgu Bifj 24 rpyaHs 2022
poky Ne 472-VIII. URL: https://tslica.com.ua/77 /text/32551; IIpo o6sacHuUit
610 xeT Yepkacbkoi o6s1acti Ha 2023 pik: pimeHHs YepKkacbKkoi 06/1acHOI pagu
Bif 16 rpyaua 2022 poky Ne 16-4/VIIL. URL: https://oblradack.gov.ua/files/
docs/Rishennja/8/16/16-4-8.pdf.

11 TIpo 6romxkeT Micta KueBa Ha 2023 pik: PimmeHHss KuiBcbkoi Micbkoi paau
Biz 8 rpyaHsa 2022 poky Ne 5828/5869. URL: https://kmr.gov.ua/sites/default/
files/5828-5869.pdf.

12 3akoH «[Ipo mpaBoBUI peKUM BOEHHOTO CTAHY»; AUB. CTATTIO 9.
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il gisnbHOCTI (AUB. HIK4YE), K Lie nepeadadyeHo 3akoHoM «IIpo
NPaBOBUM PEXKUM BOEHHOTO CTaHy» 13,

OTxe, B yMOBax BOEHHOIO CTAaHy OJHa 3 OCHOBHMX 3acaj
caMOBpsiiyBaHHS — ¢piHaHCOBa (O10/>)KeTHA) aBTOHOMIs — peaJisy-
ETbCA B OOMeXeHOMY 00cf3i, IpyU LbOMY Cylnepe4/JnBO BU3Ha-
YeHOMY HOpPMaTHBHO.

PerionasbHu# Ta cy6perioHaibHUM piBHiI. Ha nux piBHSAX
aAMiHiCTpaTUBHO-TEPUTOPiaJIbHOTO MOAINY Jep>kaBU (06J1acTh,
palioH) y 3BUYallHUX YMOBaxX MHUPHOro 4acy QyHKILii MicieBoro
CaMOBpSiIyBaHHS 3[iMCHIOIOTh 006JacHi Ta paloHHI pajau, fKi,
BignoBigHO o ctaTTi 140 KoHcTUTyLii YKpainy, npejCcTaBasg0Th
CHiJIbHI iHTepecu TepUTOpia/IbHUX TpoMaji 06JIaCcTi YU paroHy.
OfHak ui npeACcTaBHULLKI OpraHu He MalOTh BJIACHUX BUKOHABUYUX
OpraHiB, MOBHOBaXKEHHS IKUX NepenaHi (JeseroBadi) BignoBigHo
06J1aCHMM Ta pallOHHUM Jiep>KaBHUM a/IMiHiCTpalisiM — opraHam,
110 BXOLATH L0 iepapxiyHOI BepTHKaJi BUKOHABYOI BJaLU, AKY
ouoJitoe Kabinet MiHicTpiB YkpaiHu.

3 mo4yaTKOM LIMPOKOMacLITabHOI pocilchbKol arpecii Ta BBeje-
HHSM BOEHHOT'O CTaHy Ha BCiM TepuUTOpii Aep>kaBH, HA MiJCTaBi
3akoHy «IIpo mpaBOBUM peXHUM BOEHHOIO CTaHy», [Ipe3ugeHT
YKpaiHu CBOIM yKa3oM CTBOpPMUB Ha 6a3i MicleBUX Aep>KaBHHUX
aAMiHicTpauii BilicbKOBi aiMiHicTpalii B ycix o6J1acTax i palloHax
Ykpainu!4.

Ak y»xe 3a3Hayvasiocs, BIMCbKOBI aJMiHicTpalii NpanoTh, K
NpaBuJo, MapaJjejbHO 3 (QYHKLiOHYBaHHSIM NpeACTaBHUIbKUX
OpraHiB MiCLIeBOTO CaMOBpPSAYBaHHA — paf. 30KpeMa, 00JacHi
paZu IpOBOJSATh CBOI cecil B yCiX 06J1aCTsX, Jie 06J1acCHI LIEHTPHU He
OyJsiu oKynoBaHi. 3a3HayuMo, 110 JloHenbKa Ta JlyraHcbka o6J1acHi
pagu He obupasaucd mig 4yac MicueBux BUOOpiB 2020 poky
BignmoBizHO A0 3akoHy Ykpainu «IIpo 3a6e3neueHHs npas i cBo60/
rpoMaZiiH Ta MpPaBOBHM peXHMM Ha THUMYACOBO OKYINOBaHIU

13 TaMm »Ke; AUB. NYHKT 1 YacTUHU TpeThOI cTaTTi 15.

14 Tlpo yTBOpeHHs BiMCbKOBUX aAMiHicTpauniit: Ykas [IpesusenTta Ykpainu
Bix 24 motoro 2022 poky Ne 68/2022. URL: https://www.president.gov.ua/
documents/682022-41405.
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TepuTopil Ykpainu»1®; XepcoHcbKa ob6JsiacHa pajia Ha Iiedl yac He
byHKIiOHYE Y 3B’I3KY 3 TPUBAJIOK OKyNalli€l0 06J1aCHOTO LIEHTPY
(31 6epesHs a0 11 sucronaga 2022 poky).

[lonpaBaa, no36aByieHHs 006J1aCHUX i pallOHHUX paj, MEeBHOI
YaCTUHM TNOBHOBa)X€Hb iCTOTHO 3BY3WJIO iX poOJib y 3/iHCHEHHI
BaagHUX OyHKUiN. Tak, focBix PyHKIiOHYBaHHS 06JIacCHUX paj,
B YMOBAaX BOEHHOTO CTaHy, KOJIM YIIpaBJiHHA 06’€KTaMU 06J1aCHOL
BJIACHOCTI epeUIIIO0 /10 BiNCbKOBUX aIMiHICTpallil, 3aCBiAUYE, L]0
Ii OpraHu 3JiMCHIOITb B OCHOBHOMY IOJIITUYHI Ta KOHTPOJIbHI
¢yHk1iil. B noaioHoMy cTaHOBUILi NepebyBalOTh i pallOHHI paJy Ha
TaK 3BaHUX «Oe3MeYHUX» TePUTOPIisX, Ki He 3a3HaJIM HACJiAKIB
TpUBasiol oKynanii 4u 60MOBUX Jil; 3a3HAUMMO BOJAHOYAC, LI0
BHACJIiIOK PoJii CybperioHaJIbHUX OAWHULb B CUCTEMI TepUTOpia-
JIbHOTO YCTPOI Jiep:KaBM pauoOHHI pajd MO CyTi He MawTb
NOJIITUYHUX QYHKLIH.

Cnif, ofjHAK, HAroJIOCHUTH, 1[0 MapaJjesbHe QYHKIiOHyBaHHSA
BiliCbKOBUX aJiMiHicTpanii Ta o6JsiacHuUX (pallOHHUX) pajJi He
€ 000B’13k0BUM: 3aKk0H «[Ipo mpaBOBHUI1 peKUM BOEHHOTO CTaHY»
nepesbayae BUHATKOBI BUNIAJKH, KOJIM MOBHOBaXKEHHS 00J1aCHOL
Y pallOHHOI pajiy y NOBHOMY 00Cs3i mepexoAsTh [0 Bi/iMOBiAHOI
BiMICbKOBOI afAMiHiCcTpalil.

[lizcTaBu /i1 MOBHOIO NepefaHHA MOBHOBAXXEHb BUHUKAKOTh
y KiJIbKOX Bunajikax. [lo-nepiue, y pasi 6e3ais11bHOCTI BifgnoBigHOT
paay — HeCKJIMKaHHA cecil paZiu y CTPOK, BCTAHOBJIEHUU 3aKOHOM
«[Ipo MicueBe caMoOBps/lyBaHHA B YKpaiHi»1® (He MeHIIe 0JHOrO
pasy Ha Tpu Micsni). 3a3HaueHe MOJIOKEHHS MO CYTi CTUMYJIIOE
NPOAOBXEHHA JiAJbHOCTI paZ AK OpraHiB MiCLeBOro camoBps-
JlyBaHHS B YMOBaX BOEHHOTO CTaHy i BoJHO4Yac 3abe3meuye

15 TIpo 3aGe3nedeHHs mpaB i cB060J rpoMajsiH Ta MPaBOBUH peXUM Ha
THM4YaCOBO OKyINOBaHil TepuTopii YKpainu: 3aKkoH Ykpainu Bix 15 kBiTHsA 2014
poky Ne 1207-VII. URL: https://zakon.rada.gov.ua/laws/show/1207-18; nus.
YaCcTHUHY IT'ATY CTATTi 8.

16 [Ipo MicueBe caMOBpsiAyBaHHS B YKpaiHi: 3akoH YKpaiHnu Bix 21 TpaBHs
1997 poky Ne 280/97-BP (3 noganbminmu 3minamu). URL: https://zakon.rada.
gov.ua/laws/show/280/97-Bp; AUB. YaCTUHY I'ATY CTATTI 46.
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KepOBaHICTh CIpaBaMU Ha BiAMNOBIAHIM TepuTOpil y pasi, KoJu
pajia He BUKOHYE CBOIX QYHKIIiH.

[To-gpyre, nigcraBoro g nepefaHHs YCiX IOBHOBaXXeHb paJu
HOBOYTBOPEHIM BiMCBKOBIM aJAMiHiCTpalii BU3HAYEHO «IPUIIU-
HEeHHs1 NMOBHOBa)XeHb pajii 3rifHo 3 3akoHoM»!’. llg miacTaBa
noTpedye OB eTa/IbHOTO aHaJIi3Yy.

[lizcTaBy JOCTPOKOBOrO NMPUIIMHEHHA TOBHOBAXXeHb MiCLeBOi
pagu BcTaHOBJeHI 3akoHOM «lIpo MicueBe caMOBpsAAyBaHHA
B Ykpaini»18. OpHak cjif HarojsocuTH, U0 €JUHUM CIOCOOOM
JIOCTPOKOBOTO MPUIMHEHHSI TOBHOBAXKeHb 00J1aCHOI YM pallOHHOI
paay, BCTAaHOBJIEHUM LIMM 3aKOHOM, € IPOBEJ€HHA [103a4eproBUx
BUOODIB, 1110 3a00POHEHO B YMOBaX BOEHHOTO CTaHY.

Cepen iHWMX miACTaB JOCMPOKOB020 NPUNUHEHHS NOBHO-
gaxceHb paau 3akoH «[Ipo micueBe caMoBpAAyBaHHA B YKpaiHi»
MICTUTB BiZICUJIKY A0 3akoHY «IIpo mpaBOBHM peXUM BOEHHOTO
CTaHy»; OJHAK OCTaHHIM 3aKOHOJABYMM aKT TaKHUX MIiJCTaB He
nepejbavyae. 3aMicTb IbOTO BiH 3ampoOBa/KYy€E CHeliaJbHUN
IHCTUTYT 3ynuHeHHs OIisIbHOCMI Op2aHie MICYyeso020 camo8ps-
dyeaHHs (y TOMY YKCJIi MicLieBOI pajin) 3 MOXKJIMBUM NOHOB/1EHHSAM
ix dissibHoCcmI nicasA NpUNYMHeHHA (CKacyBaHHSA) BOEHHOTO CTaHY.
3yNUHEeHHA AigJbHOCTI pajU 03HAvya€ NMPOJOBXKeHHS il iCHyBaHHA
y 6e3Aii/IbHOMY (JIaTEHTHOMY) CTaHi i3 36epeXeHHSIM CTaTycy
(ofHaK i3 3yNMHEHHAM 3/jiliCHEHHs] IOBHOBaXK€Hb) JenyTaTaMu
pagyd. Y 1boMy CeHCi NpPUIMCU [BOX 3a3HAaYeHUX 3aKOHIB
HeJOCTaTHbO VY3TO/KeHi; OJHaK KoJi3igd IX HOpPM I[OBUMHHA
BUpILIyBaTHUCAd Ha KOPUCTb 3akoHy «[Ipo mnpaBOBHUH pexuM
BOEHHOTO CTaHy» Ha MiJCTaBi 3araJJbHOBU3HAHOTO MpaBuJa «lex
speciali derogat legi generali».

OkpiM HaBeJeHMX BHIe TiJCTaB I[OBHOIO IepeJaHHA
BiliCbKOBIM aAMiHicTpallil NOBHOBaXXeHb 00J1aCHOI YW pallOHHOI

17 3akoH «[Ipo mpaBoBUM peKHUM BOEHHOT'O CTaHy»; IUB. CTATTIO 4.

18 [Ipo MicueBe caMoBpsiAyBaHHSA B YKpaiHi: 3akoH YKpainu Bij 21 TpaBHA
1997 poky Ne 280/97-BP (3 noganbpumiumu 3miHamu). URL: https://zakon.rada.
gov.ua/laws/show/280/97-Bp (nani - 3akoH «IIpo MicueBe caMoBpsiAyBaHHSA
B YKpaiHi»); AuB. cTaTTIO 78.
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paau (i3 3ynuHeHHsAM 1i AisgabHOcTi), 3akoH «[Ipo mpaBoBUi
pEXUM BOEHHOTO CTaHy» BCTAHOBJIIOE 11ie ABi o6cTaBUHM. [lepiia
NoB’si3aHa i3 CHUTyaljiel0 TUMYacoBOI OKymalili abo OTO4YeHHS
06.1aCHO20 UEHTPY; 6epyyu [0 yBary 3MicCT BiAIOBiJHOTO PUIKCY,
MO>XHa NPUNYCTUTH pO3LIHMpeHe TJaAyMadyeHHs (xo4ya y 3akoHi
npsIMO Ile He BKa3aHO0), sike JiJIs pallOHHOI pajiu MOIIMPIOE L0
MiZCTaBy TAKOX Ha BUMNAJO0K TUMYACOBOI OKyNaLil Y4 OTOYEHHHA
patioHHo020 LeHTpy. 3po3yMijio, 10 y 3a3HAaYEeHUX YMOBax IMPO
byHKIiOHYBaHHS PEJ/ICTABHUIIBKOT0 OpraHy MiCclleBOT0 CaMOBps-
JlyBaHHSI MOBUY OYTU HE MOXKeE.

Jlpyra o6cTaBMHa MeHLI BHU3HAyeHa: BOHA Hepejbavae
3yNHUHEeHHS AiJIbHOCTI 06J1aCHOI YX pallOHHOI pajiu BifNOBiJHUM
pilieHHsAM BepxoBHoi Pagu YkpaiHu, NpuWHATUM 3a NOJAHHAM
[Ilpesugenta Ykpainu. Take pilieHHI He € O000B’SI3KOBUM
HaCJiJKOM YTBOpPEeHHs1 BOEHHOI aAMiHicTpauii (g ye 3a3Ha-
yaJsiocsl, BOEHHI aAMiHicTpalii Ta pagu MOXyTb PYHKIIOHYBATH
napasiesbHo). [lpoTe 3akoH He KOHKpeTU3ye MiJCcTaB AJs
OPUMHATTS TaKOro pilieHHs. lle Moxe TayMayuTUCA 0OMeXKEeHO:
TaKe pillleHHA NPUMMAETHCA JIMLIEe Y BUNIaJKaX, 3a3Ha4€HUX BUILLE;
OJZJHAaK MpPU IbOMY BUHHUKAE MPO6JeMa MOXKJIUBOTO HENPUNHSATTS
pillileHHS 3a HAsABHOCTI BU3HA4Y€HUX MiJCTaB Y4 0OCTaBHH. [HIIe
MOXJIUBe TJIYMa4yeHHH O3HAa4a€ IMPOKY AUCKpeLito [Ipe3uaeHTa
Ta BepxoBHOI Paju, 10 MOraHo y3rofKy€eTbCd 3 NPUHLUIIOM
BEPXOBEHCTBA MpaBa, OJiHAK MOXKe OyTH BUIIPaBJaHO, HAPUKJIAJ,
y BUMNa/iKaxX HEOOXiTHOCTI NPOTUAIATHU CUTYallil, KOJH OiIbIIICTD ¥
NeBHIM paji 3axomJjieHa MOJITUYHUMH CUJIAaMH MPOPOCIMCHKOTO
cnpssMyBaHHs1? (1[0 MOTJIO TPAaIUTUCA B OKPEMUX MiCIieBHX pajiax
y CXiJHUX YU NiBJeHHUX perioHax Ykpainu). [I[pakTuka npuiHATTA
BepxoBHo10 Pasoro Ykpainu noZjibHUX pillieHb 100 00JIaCHUX YU

19 'y 2022 poui B VYKpaiHi 3a60poHeHO B CyZ0BOMYy MOpPAAKY 16
NPOPOCIHCHKUX MOJITUYHUX MapTil; Aedki 3 HUX 6pasd y4acTh y mapJa-
MEHTCbKUX Ta MicieBux Bu6opax 2019-2020 pokiB. YnHHe 3aKOHO-JaBCTBO He
nepenbavyae aBTOMAaTHUYHOI BTpPaTU MAaHJATIB JemyTaTaMH, 00paHU-MHU 3a
CIMCKaMU TAaKUX MapTil, BHACTILOK IX 3a60pOHH.
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paliOHHUX paj, Aoci Oysna BifCyTHf, L0 He JA€E MOXJIHWBOCTI
OCTAaTOYHO IHTEepHpeTyBaTU 3a3Ha4eHe HOPMATHUBHE M0JI0KEHHS.

PiBeHp TepuToOpiasibHUX Trpomaa. Ha BiaMiHy BijA
perioHasbHOr0 i cyb6perioHa/bHOrO piBHSI, Ha PiBHI TepUTO-
pianbHUX rpoMa/ (T. 3B. «6a30BOMY» PiBHI MiciieBOro caMoBpsay-
BaHHS) B yMOBaX BOEHHOTO CTaHy OpPraHMU MiCLleBOr'0 CaMOBPsAY-
BaHHS, K NpaBWJIO, MPOAOBXKYIOTh (QYHKLiIOHYBaTH, Xo4ya # i3
JesdKUM I0CUJIeHHAM IOBHOBAaXKeHb I'0JIOBU I'pOMaiu. 30KpeMa, Ha
TEPUTOPIfX, e He BeyThCsl 60MOBI Jiii, roJioBa rpoMa/ii OTPUMYE
Jl0IaTKOBI MOBHOBAXX€HHS, NOB’SI3aHi 3 peasisali€o 3axo/iB
BoeHHOTO cTaHy?0. BogHouac 3akoH «[Ipo mpaBOBUM pexuM
BOEHHOTO CTaHy» Iepenbayae TaKOXK MOXKJ/IUBICTb QYHKIIIOHY-
BaHHS Ha piBHI TepUTOpiaJibHUX TPOMa/, BiNCbKOBHUX aZMiHicTpa-
I[ill HaceJieHUX MyHKTiB%l, olHAK iX YyTBOpEeHHs € CKOpillle BUHS-
TKOM.

BignosigHo 10 3a3Ha4eHOro 3aKOHYy, MificTaBa AJid YTBOPEHHA
BilicbkOoBOI ajAMiHicTpalii HacesleHOTO MYHKTY MOB'SI3Y€ETbCA
HacaMmnepe/, 3 6e3/isJIbHICTI0O OpraHiB MiCleBOro caMOBpsi/lyBa-
HHf rpoMajiu (MicLeBoi pajy, roJIOBU rpoMajiv) abo MopyuieHHs
HUMU KoHcTUTyLil Ta 3aKOHIB YKpaiHH, 30KpeMa, IpY BUKOHAHHI
roJI0BOK0 TPOMaJiM [AOLATKOBUX INOBHOBa)KEHb, MOB'A3aHUX i3
BOEHHUM CTaHOM?2. Y TakoMy BUIAJKy BIMCbKOBI aJMiHicTpanii
MOXYTb QYHKIIOHYBaTH (y MeXax CHeljiaJibHUX NMOBHOBAaXKEHb,
BifHeceHUX A0 #oro komneTeHIili 3akoHoM «[Ipo mnpaBoBUH
peXUM BOEHHOTO CTaHy» Ta, MOXJIWBO, IHIIMMU aKTaMHU
3aKOHO/IaBCTBA) MapaJieJibHO 3 OpraHaMy MicCleBOro CaMOBPSAY-
BaHHf, MOBHOBaXX€HHS fIKMX MOXYTb OYTH 3BYKeHi (30KpeMa,
y cdepi 610/pKe THUX BijHOCHUH). Ik caMme QyHKIIIOHYIOTH 1i OpraHu

20 3akoH «[Ipo npaBOBUM peKUM BOEHHOTO CTaHy»; AWB. CTATTIO 9.

21 Tam xe; auB. cTaTTio 4. HasBy «BilicbKOBa ajAMiHicTpallisi HaceJeHOro
MYHKTY» CJIiJl BU3HATH HEBAAJIOI0, OCKIJIbKY Mic/A pepopMHU aiMiHICTpaTUBHO-
TepuTopiasbHoro nojisly 2020 poky TepuTOpiajibHa rpoMaja SK HalMeHIlIa
OJUHUIS, B Kii GOPMYIOThCS OpraHu BJaAu (y 3BUYaHHUX YMOBAax — OpraHu
MicCI[eBOT0 CAMOBPSIAYBaHHS) OXOILJIIOE OiJibIlle Hi>XK OIUH HaceJIeHUH MYHKT.

22 Tam »ke; AUB. CTATTi 4, 9.
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B YMOBax CHiBiCHyBaHHA Ha NpaKTHLi, MOXXe OyTH IpeaMeTOM
OKpeMOoro LOCJiJKeHHH.

Ak 1 pgna obsacHUX | palOHHUX pajZi, MOXYTb BHUHUKATHU
niJicTaBU AJ1s1 JOAATKOBOTO (mic/si yTBOpeHHs BiliCbKOBOI afMiHi-
cTpauii) KpoKy - 3ynuHeHHs OJisiabHOCmi OpraHiB MiclieBoro
CaMOBpSIAYBaHHsI TepUTOpia/sbHOI TpoMazu (K 3a3Hayasuocs
BUI1lE, 3 MOXKJ/IUBICTIO IOHOBJIEHHS JiAJIbHOCTI NiC/8 NPUIUHEHHA
Yyd CKacyBaHHSI BOEHHOro cTaHy). llell Kpok peasnisyeTbcs
BiANOBiZAHMM pimleHHAM BepxoBHoi Pagu Ykpainu (3a nofgaHHAM
[Ipesugenta VYkpaiHM) 0po TNOK/JIaJleHHd Ha HadaJbHHUKaA
BiMCbKOBOI aAMiHicTpalil HaceJeHOTro MYHKTY 3AiACHEHHS YCix
NOBHOBAXXeHb OpTraHiB MiCLeBOr0 CaMOBpsAJAYBaHHS TPOMaJy.
Take pilmieHHsa iHilioeTbcsa [J1aBol fAepkaBU i NPUUMAEThCA
napJamMeHToOM y wMexcax ix duckpeyii (o4eBUAHO, HA MiAcTaBi
OL[IHKM KOHKPETHOI cUTyalii). ¥ uux BUMaJikax Ha 4yac BOEHHOTO
CTaHy NpPUIMHSETbCA NapajesibHe (QYHKIIOHYBaHHS OpraHiB
MICI[eBOr0 CaMOBpPAAYBaHHA Ta BiCbKOBOI aIMiHicTpanil Ha piBHI
rpoMajiy.

KpiM 3a3HayeHUX BHIE MiACTaB YTBOPEHHsS BiMCbKOBOI
aAMiHicTpalil HaceJeHOro MYHKTY, CJIiJ, BHU3HATH, L0 y pasi
nepebyBaHHS TEPUTOPIi rpoMaJU y 30HI aKTUBHUX OOHMOBUX [iH,
0 CYINPOBOKYETHCHA, AK NPaBUJIO, €BaKyali€El0 OCHOBHOI
YacTUHU MeUIKaHIiB, abo B yMoBax OKymalii ¢yHKI[iOHyBaHHS
OpraHiB MiCL}eBOT0 CaMOBPAAYBAaHHSA TaKOl TPOMa/iu 3yIIUHAEThCA
de facto, xo4a 3aKOH NPSIMO He nepezdavyae yTBOPEHHS BiHCbKOBOI
aZIMiHicTpalil HaceJleHOr0 MYHKTY 3 Li€l MiCTaBU.

Ax iy BuUnagKy 06J1aCHUX Ta palOHHUX paj, AisJIbHICTb OpTraHiB
MiCL[eBOr0 CaMOBpAAYyBaHHA TePUTOpiaJbHOI FPOMaJH, 3yIUHEHa
pimieHHsaM BepxoBHoi Pagu VYkpaiHU 1npo nepefaHHA iX
NOBHOBAXXEHb Bi/IMOBiAHIN BiCbKOBIN aiMiHicTpalii, MoXxe OyTU
BiZJHOBJIEHA pillleHHSAM NapJiaMeHTy Mic/isg NpUNnrMHeHHs (CKacyBa-
HHS1) BOEHHOro craHy?3. OfHaK 3aCTOCYBaHHs L€l HOPMHU He
nepefbayeHo y BUIAJKaX 3yNUHEHHS [iJIbHOCTI OpraHiB

23 3akoH «[Ipo npaBoOBU peXXUM BOEHHOTO CTaHY»; AUB. YACTUHY YeTBEPTY
crarTi 10.
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caMoBpsiAyBaHHs (paju Ta roJioBU rpoMazu) de facto, BHacai1oK
6oioBux il 4K okymnauii. OueBU/HO, 1[0 B iIHTEpecax TepUTOpia-
JIbHOI TpoMaZy sKHaWLIBUJLIE BiJHOBUTH QYHKIiOHyBaHHSA
OpraHiB MiCLIeBOrO CaMOBpAAyBaHHH; IpOTe Lie He 3aBXIHU
BUSIBJISIETbCS MOMJIMBUM (IPUYMHU LbOTO PO3TJSHYTI HUXKUe
y 3B’I3Ky 3 aHaJ/li30M MifcTaB NpU3HaYeHHs MicueBUX BUOOPIB
nicjisi 3akiHUeHHs BOEHHOTO CTaHy); TUM He MeHIIe Yy TaKuxX
rpomajiax 0co6/1MBO MOTPi6HE ePpeKTUBHE YIIPaBJIiHHS.

[IpakThKa yTBOpPEHHS BiMCbKOBUX aJMiHiCTpaliid HaceJleHUX
NYHKTIB JJOCUTb 0OMeXeHa i B OCHOBHOMY 3aCHOBaHa Ha 3a3Ha-
YeHUX BUle akmuuHux MiJcTaBaX Ta NOB’3aHa, K MPaBUJIO,
3 mnepebyBaHHAM BIiJMOBIAHUX TepPUTOpiaJibHUX TpoMaj mif
OKymnaljiero abo y 30Hi 60MOBUX Aik. Y nepuii Micali BiiHHU, OKpiM
KuiBcbkoi  Micbkoi  BiMCbKOBOI  afMiHicTparlii, yTBOpeHOI
OJJHOYacHO 3 yciMa 06JlacCHUMU | palOHHUMU BiMCbKOBHMH
aaMiHicTpauisiMu24, 6ysio0 yrBopeHo Jiuiie 'octoMenbebky (Kuis-
cbKa o6JiacTb) Ta Hapogunbky (2Kutomupcbka 06s1acTh) ceIMUIHI
BilicbKOBi aZMiHicTparii?5; Ha TepuTOpii 3a3HAYEHUX CeJIUI Ha
TOM Yac Bi0yBaJIUCAd aKTUBHI 6010Bi Aii. BizHOCHO HeTpUBaIUU
nepios okynauii TepuTopili mNiBHIYHHUX o6JsiacTell YKpaiHH
(PKutomupcobkoi, KuiBcbkoi, CyMmcbkoi, YepHiriBcbkoi) /103BOJIHMB
B OCHOBHOMY 306epertd abo BIiIHOBUTH [isJIbHICTb OpraHiB
MICLIeBOTO CaMOBpSIyBaHHA TePUTOpPiaJIbHUX TpoOMaJ LUX
perioHis.

[IpakTrKa npuHATTA BepxoBHOoto Pajow Ykpainu (3a noaa-
HHAM [lpe3sujieHTa YKpaiHM) pilleHb, SKUMU Ha HayaJbHUKIB
nonepeJHbO YTBOPEHUX BiMCbKOBUX aZiMiHiCTpalii BiMOBigHUX

24 Jlup.: Ilpo yTBOpeHHs BilicbkoBUX ajaMiHicTpaniii: Ykas [lpesuzseHTta
Ykpainu Big 24 smwotoro 2022 poxky Ne 68/2022. URL: https://www.president.
gov.ua/documents/682022-41405. Cratrra 133 KoHctuTynii Ykpainu BigHO-
cuTb Micto KuiB 10 afiMiHiCTpaTUBHO-TEPUTOPiaJbHUX OJUHUIb perioHalb-
HOTO piBHA.

25 luB.: Yka3u [Ipe3ugeHTa Ykpainu Bij 21 6epe3nst 2022 poky Ne 156/2022.
URL: https://www.president.gov.ua/documents/1562022-41769; Bix 18 kBiTHA
2022 poky Ne260/2022. URL: https://www.president.gov.ua/documents/
2602022-42197.
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HaceJleHUX NMYHKTIB MOKJAaJal0TbCAd yCi NMOBHOBAXX€HHSA OpraHiB
MIiCIIeBOTrO0 CaMOBpSAZAyBaHHS, NPOTAroM Apyroi noysjoBuHu 2022
POKy po3wupuaaciad y 3B'[3Ky 3 noTpebaMHU OINepaTUBHO
OpraHi3yBaTy MicleBe YIpaBJiHHA Y TepUTOpiaJIbHUX rpoMajiax
obsacTel, 3BIJIbHEHUX 3aBJfKH KOHTPHACTyNaJbHUM [JifIM
36poiHux Cua YKpaiHy, a TaKOX y HU3LI IPOMaj LiMX 06J1acTeH,
[Ki Ha 11eH yac Bce 1e nepebyBatoTh (41 nepedyBaid HA MOMEHT
BU/IaHHS BiZIMOBiAHOI0 yKa3y) mij okymnaijiero. Taki pimieHHs 6y/10
NPUUHATO IIOAO0 HU3KU TepUTOpiaJIbHUX rpoMaj y JloHeLbKiH,
3anopisbkid, JlyraHcekii, MukosaiBCbKiK, XapKiBCbKiM Ta
XepcoHCbKiM 006sacTAx26. KoHKpeTHI 0OCTaBUHH, $Ki CTalIu
HiJICTaBO0 /1 NPUHUHATTA LUX pillleHb, ¥ TeKCTaX IOCTAaHOB He
BKa3aHi; OJHaK MOXXHaA NPUIYCTUTH, W0 BHACJILOK TpPUBaJOI
okymnauii (moHaz 6 MicsAIiB) opraHu MiclleBOro caMOBpPSAAYBaHHSA
y LMX rpoMajZiax NPUIUHUIUA CBOE iCHYBAHHA, 1 IX AiAJbHICTb He
MOXKe OYTH BiJHOBJIEHA HABITh Mic/id AeoKymnaliil.

Jlii, cnpsiMoBaHUX Ha BiIHOBJIeHHS1 eEKTUBHOTO yIIPaBJIiHHA Y
BU3BOJIEHUX TEPUTOpiaJIbHUX IpoMajiaX, Bu3HaueHi KabiHeTom
MinictpiB Ykpainu, sikuil 3atBepAuB [lnaH il 3 BigHOBJIEHHSA
JlEOKYIIOBaHUX TEPUTOPIii TepuTOpiasibHUX rpoMaji2’. BianosigHo
[0 Mepuux ABOX NMYHKTIB Lboro [liaHy, BifHOBJIIEHHA AiAJIBHOCTI
OpraHiB MiCLIeBOI0 CaMOBPAAYBAaHHA TepUTOpiaJbHOI rpoMaaU
MaJsio 6 BiIOYTHCS MPOTATOM OJHOTO Micsilifl 3 1aTH 3aBepIlEeHHS
THMYaCOBOI OKynauii. 30KpeMa, 040 MiCLeBOi paJiu Lie 03Ha4Ya€
CKJIMKAaHHA | IpoBeeHHA 11 103a4eproBOro CeciiHoro 3acilaHHs.

26 JluB., HApUKJIaJ: NocTaHOBU BepxoBHOI Paau Ykpainu Big 21 BepecHs
2022 poky Ne 2616-1X; URL: https://zakon.rada.gov.ua/laws/show/2616-IX;
Bix 18 xoBTHA 2022 poky Ne2669-IX; URL: https://zakon.rada.gov.ua/
laws/show/2660-1X; Big 3 sucTonaga 2022 poky Ne 2705-1X; Big 3 sincronazga
2022 poky Ne 2706-IX. URL: https://zakon.rada.gov.ua/laws/show/2706-IX;
BiZ 16 nucronaza 2022 poky Ne 2777-1X. URL: https://zakon.rada.gov.ua/laws/
show/2777-1X.

27 [Ipo 3aTBep/»KeHHs NJIaHy ik opraHiB BUKOHABUOI BJay 3 BilTHOBJIEHHS
JIeOKYIOBaHUX TEPUTOPiH TepuTopiasbHUX rpoMaj: PosnopsmkeHHs Kabinety
MinicTpiB Ykpainu Big 30 rpyaHsa 2022 poky Ne 1219-p. URL: https://zakon.rada.
gov.ua/laws/show/1219-2022-p.
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BopHouac, 4KI10 Take Mo3ayeprose 3acCilaHHA MicLeBOl pajy He
CKJIMKAEThCS (HECHPOMOXHICTh MicLleBOI paju [JisiTH), KO He
BiZJHOBJIIOETHCA pOOOTA CiJIbCHKOTO, CEJIUIIHOT0, MiCHKOTO F'0JIOBH,
BUKOHABYMX OpraHiB paju, NPOTArCOM J[BOX THXKHIB 3 JaTU
3aBeplleHHs] TUMYacoBOi OKymalil o6JiacHa BiliCbKOBa aJiMiHi-
CTpaLlisf MOBMHHA BHECTHU nporno3uuil [IpesuaeHTy YKpaiHu om0
YyTBOPEHHS BIMCBbKOBOI aJMIHICTpayil HaceJeHOro MyHKTY
y BiANOBigHIN rpomazi. He3Baxkarouu Ha NMeBHY HEY3TO/KEHiCThb
BCTAHOBJIEHUX CTPOKIB, IIi 3aX0/iU HAroJIOUIylTh, 3 OJHOr0 OOKY,
Ha MpiOpUTETHOCTI BiJHOBJIEHHS (QYHKLiIOHYBaHHSI OpraHiB
MicCIeBOr0 caMOBpsi/lyBaHHS TEPUTOpiasbHUX TpoMa/, (TaM, Jie Le
MOXJIMBO) SIKHAWLIBUJALIE Mic/as JleoKynauii HaBiTh mifg 4ac Ail
NPaBOBOr'0 PeXKMMY BOEHHOIO CTaHy, a 3 iHIIOro, 3a6e3nevyyoTh
ornepaTUBHE yNpaBJIiHHA BiANIOBIJHUMHU TEPUTOPISIMH, HEOOXiIHE
JJ1d BIJHOBJIEHHSI YMOB XUTTE/IAIBbHOCTI HaceJeHHd y 3BiJbHe-
HUX HaceJleHUX NyHKTax Ta BUKOHAHHA 3aBJaHb OOOpOHH.
[linkpecsinuMo, 10 YTBOpPeHHA BIMCbKOBUX aJMiHicTpayin
HaceJIeHUX NYHKTIB Nepez0ayvyaeTbCs 3a3HAaY€HUM JOKYMEHTOM
JYlle y BUNaJKaX BILCYTHOCTI [Ai€3JaTHUX OpTraHiB MicLeBOro
CaMOBpPs/lyBaHHS.

I[[le pa3 HaroJ10CUMoO, L0 B YCiX OMMMCAHUX BUNAAKAX B YMOBAX
BOEHHOTO CTaHy IHepejbadyeHO 3yNMUHEHHS JisdJbHOCTI, a He
IPUIIMHEHHA IIOBHOBAXXeHb BIiANOBIJHUX OpraHiB caMOBpH-
AYBaHHA. [HCTUTYT 3yNMHEHHA JiSJIbHOCTI OpraHiB MicLeBOro
CaMOBpSiIyBaHHSl B 0OCOOJIMBUX BUIaJiKaxX MOPsJ, i3 3arajbHOM0
MOXKJIMBICTIO X PYHKI[IOHYBAHHA (3a Bi/IMOBiAHUX YMOB) MapaJie-
JIbHO i B3aEMOY3TO/»K€HO 3 BiMCbKOBHMHU aJMiHiCTpaLiiMHu CJif
po3rysaaTu sK 3aci6 36epekeHHS JeMOKPAaTUYHOTO KOHCTUTY-
L[iMHOTO IHCTUTYTY MiCLIeBOT0 CAMOBPSyBaHHS, Y TOMY YMCJIi JJ151
NPOTUJII MOXJIMBUM HaJJMipHUM LieHTpa/i3alilHUM TeHJeHLiIM
y CUCTeMi Aep>KaBHOI aZMiHicTpanil mij yac Ta nicas 3akiH4eHHs
BiMHH.
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2.IlepeaymoBH i migcTaBU BiHOBJIEHHA IOBHOLiIHHOT'O
¢yHKIiOHYyBaHHS MiCLIeBOro CaMOBPA/AYBaHHA Mic/is BINHU
LJISXOM NpOBeJeHHA MicleBMX BUOOPiB

He3Baxkaroun Ha BCi CKJAJHOLLI arpecrBHOl BiHMHH, fKa
HabpaJsia TeHOLMJHOTO XapaKTepy NPOTH YKpalHCbKOTO HapoAy,
1 BJaja pgepxaBH, 1 CyCHiJIBCTBO IMepeKOHaHi B YCIHILIHOMY
3aBepuleHHi 60MOBUX [iH, y Te, L0 3a MNiATPUMKH MIUPOKOI
Mi>KHapoZHOI KoaJsinii YKpaiHa 3axUCTUTb CBO€E IIpaBO Ha
ICHyBaHHA fIK He3aJIe)XHOI €BPOIENWChKOI MpaBOBOl JeMOKpaTH-
YHOI fiep>kaBU. ToMy BxKe Telep Ha pi3HUX PiBHAX — 1 B TapJIaMeHTi,
1 B CyCIHiJIbCTBI, i B HAYKOBOMY Ta €KCIIEPTHOMY CepeLoBUILIAX —
TPUBA€E O0OAYMYBaHHSI W OMNpallOBaHHS ULIAXiB BiZJHOBJIEHHS
NOBHOLIIHHOTO (QYHKI[IOHYyBaHHSA iHCTUTYTIB JAeMOKpPaTH4YHOI
Jlep>KaBH Mic/isd 3aKiHYeHHs BiHHU | IPUIIMHEHHSI BOEHHOTO CTaHYy.
Y uid AifAIbHOCTI MU BilUyBaEMO BaroMy niZITPUMKY 3 60Ky HallIUX
€BPONENCbKUX JIpY3iB, 30kpeMa Paau €Bpomnu.

Cepen, nmepuioyeproBUx 3aBJaHb TaKOTO I[OBOEHHOIO
BiZJHOBJIEHHS — 3abe3MedyeHHs MOBHOLIIHHOTO (QYHKLiOHYBaHHS
KOHCTUTYILIMHOTO IHCTUTYTY MICLLeBOTO CaMOBpSAYBaHHA; JAJf
IbOTO y 0OaraTbOX BHUNAJAKax OyJe HeoOxijHE CBO€YacHe
OHOBJIEHHA CKJIaJly INpeJCTaBHULBKUX OpraHiB MicLeBoro
CaMOBpSiiyBaHHS Ta BUOOPHHUX MNOCAaJlOBUX 0Ci6 - CiJIbChKUX,
CeJIMIIHUX, MICbKUX r'0J1iB. Take OHOBJIEHHA O3Ha4ya€ NPOBeLeHHA
MicieBUX BUOODIB, K NMpaBUsIO, 03ayeproBux2® a6o (B MaJjaux
TEepUTOpiaJibHUX I'POMa/ZIAax, /e BUOOPHU JeNyTaTiB IPOBOASATHCS 32
Ma)KOPUTApHOIO BHUOOPYOK CUCTEMOK B OaraToMaHJaTHUX
OKpyrax) NpoMi>kHux2.

28 Yeprosi micueBi BU60pU Ha Bcid TepuTOpii YKpalHU MaloThb BifbGyTHCA
y *0BTHi 2025 poKy. Y cycmizbCcTBi maHywTb Hajii, 1o 0 TOro 4acy BiliHa
3aKiHYUTBCSA MEPEMOro s YKpaiHu, i 1[i BUGOPHU BiOYAyThCA Yy MHUPHUX
yMOBax.

29 Bubopuui KoJekc YKpaiHu: 3akoH Ykpainu Big 19 rpyaHs 2019 poky Ne
396-1X (3 mopganpmumu 3miHamu). URL: https://zakon.rada.gov.ua/laws/
show/396-20 (masni - Bubopuuii kogekc YkpaiHu); AUB. YaCTUHY M'SAITY CTATTi
194, ctaTTIO 285.
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YBaxxHe BUBYEHHS BUKJIMKIB, [TOB'SI3aHUX 3 MiATOTOBKOIO [0
NpoBeJeHHd IMX MicueBUX BHUOOPIB, 3acBi[uye iCHYBaHHSA
KOMIJIEKCHUX Npo06JsieM, sKi MOXXHa 06’€[JHaTH HAaBKOJIO TPbOX
OCHOBHMUX IIUTaHb:

U mo-mepiue, iki BU60pHU (B AKUX TEPUTOPiaJbHUX TPOMaAax

YU aMIHICTPAaTUBHO-TEPUTOPiaJIbHUX OJMHUIISIX)
HeOoOXiIHO NPOBEeCTH Mic/ NPUIIMHEHHS BOEHHOIO CTaHy;
U mo-gpyre, 3a IKUX YMOB MOXYTb OyTH NpU3HaYeHi i nmpoBe-
JleHi Taki BUbopu;
J mo-TpeTe, KOJIKM MOXKYTh OyTHU NpU3HAUYEH] i poBeeHi Taki
BUOOpH.

IliazcTaBu NpU3HAYeHHs N03a4YeproBUx MiclieBUX BHOOPiB
nmicjisi NpUNMHEHHST BOEHHOro crtaHy. [loTpe6a npoBoguTH
MicueBi BUOOPH [Ji1 BiJHOBJIEHHS MOBHOLIIHHOTO QYHKIiOHY-
BaHHA OpPraHiB MiCLeBOr0 CaMOBPAAYBaHHA IMiCJd NPUIMHEHHA
BOEHHOTO CTaHy MOe OYTH MOB’si3aHa 3 pi3HWMHU Ni/[CTaBaMHU.

Hacamnepeg ciif B34TH [0 yBary, 10 BHACJIILOK 3a00pOHHU
NpoBeJeHHs BUOOPIB B YMOBaX BOEHHOTO CTaHy Ti BUOOpH, fKi
Oy/JM npuU3HaYeHi, ofHaK He OyJMU NpoBeJleHI [0 BBeJeHHA
BOEHHOTO CTaHy, BiKJafalOThCA O WOTr0 NPUINMHEHHA. Y BuUMa-
JIKy, SIKIIO BHUOOpYMH Mpolec TaKKMX BUOOPIB pos3moyaBcs Ha
MOMEHT BBeJIeHHsI BOEHHOT'O CTaHy, Iiei npolec NpUNUHAETbCs3O.
3a panumu llenTpasbHOi BUGOpUOi KoMicii, y itoToMy 2022 poky
OyJsio 3ynvHeHO npoBefeHHA 10 BUOOPIB CiJIbCbKUX, CEJIUIHUX,
MiCbKMX '0JIiB, a TAKO> BUOOPIB AenyTaTiB 0 69 MiclieBUX paj Ha
126 BakaHTHUX MaHAaTiB3L. Y Bcix TakuX BUNIaiKax BUOOPHU MAOTh
OyTM 3HOBY IpU3HA4YeHi Ta MpoBeJleHi MmicaAd NpUNHWHEHHA
(ckacyBaHHS1) BOEHHOI'O CTaHY.

[logibHolO € cHuTyalis 3 BuUOOpaMH, MiACTaBU [AJs SKHX
BUHUKJIM [0 BBEeJIeHHS BOEHHOIO CTaHy, OJHAaK BUOOpPH le He

30 Bubopuuii KoZieKc YKpainu; AuB. cTaTTio 20.

31 luB.: Bubopu mic/is nmepeMoru: 1o Moxe 3MiHUTUCS. [HTepHET-BUaHHSA
«YKpalHcbka npaBga». 14 ciunsa 2023 poky. URL: https://www.pravda.com.ua/
columns/2023/01/14/7384568.
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OysiM mpU3HayveHi, abo MiJ 4Yac BOEHHOrO CTaHy. Taki miAcTaBu
nepenbadeni 3akoHoM «[Ipo micueBe caMoBpsiiyBaHHSI B YKpa-
iHi»32; CTOCOBHO Micl|eBUX paJi BOHU B OCHOBHOMY 3aCHOBaHi Ha
BCTAHOBJIEHHI $aKTiB 6e3/isg/bHOCTI (HEempoBeJeHHSl CeCiMHUX
3aciZilaHb y CTPOKH, BCTAaHOBJIEHI 3aKOHOM ) YM Ha NIPUUHATTI HUMU
He3aKOHHMUX pillleHb.

CTOCOBHO CiJIbCbKUX, CEJIUIIHNX, MiCbKHX I'OJIiB IiJICTaBH Jell0
WUpII 1 BKIAKYAKTh, OKPIM 3a3HAaYEHUX BUIle, TaKi aKTyasbHi
y Cy4aCHUX YMOBaxX BMIIQJKH, AK NPUINHWHEHHHA TI'POMaJSHCTBaA
(30okpeMa, BTpaTU TpPOMaJsgHCTBA y 3B'fI3KYy 3 J00POBIJIbHUM
HaOyTTAM TpPOMaJsHCTBA IHIIOI Jiep>KaBH, OCOOJIMBO JepKaBH-
arpecopa33), 3acyJ»keHHs 3a KpUMiHa/ibHe MpPaBOMOPYILIEHHS
(30kpeMa, Jep:kaBHY 3pajJly, KoJsabopauiliHy [JisJbHICTH ab60
CIPUSIHHA JiepKaBi-arpecopy), cMepTb 4M BH3HaHHA 6e3BiCTH
BiacyTHiM. Lli mizcTaBu MOXHa y3araJbHUTH SIK BaKaHTHICTb (de
jure 4m de facto) nocagy rojoBU TePUTOpiaJbHOI FPOMajy.

Xoya y pa3i BHHUKHEHHH 3aKOHO/JaB4Y0 BCTAaHOBJIEHUX I1i/iCTaB
JUI TIpM3Ha4YeHHs BUOOpIB MiJ 4yac BOEHHOTO CTaHy NOBHOBa-
»KeHHA OpraHiB MiCLIeBOTO CaMOBpAAYBaHHA 3YNUHAKTLCH, a He
NPUNUHAKTBCA, OJHAK OYeBHUJHO, L0 y TaKUX BUIAJKaAX IiX
BiJlHOBJIEHHS IiCcJI NPUNUHEHHs (CKacyBaHHs) BOEHHOTO CTaHY
HEMOXKJIUBE, a OTXKe, y MiZICYMKY BUHHKA€E NOTpeba y Npu3HayeHHi
no3ayeproBux BUOOPiB MicLieBOI paZik YU rOJIOBU I'POMa/H.

KpiMm TOro, BifHOBJIEeHHSI IOBHOBaXeHb MiCLleBOI paju Miciad
INPUNUHEHHA (CKacyBaHHS) BOEHHOIO CTaHy MOXe€ BUSBUTHUCA
HEMOXXJIMBUM BHACJIiIOK HECIIPOMOXHOCTI paJiu IPOBECTHU CeCilo
(6e3nisgnbHicTh paau). Taka 6e3AiAbHICTD MOXKe OYTH CIPUYH-
HeHa BUOYTTSM (BTpaTOl MaHAaTa) JenyTaTiB (40OpoBiibHA
BiAMOBa BiJi MaHJaTa, CMepPThb JeNyTaTa, BUI3J AJid TPUBAJIOIO
NPOXXUBAHHA 3a MexXi YKpaiHH, BTpaTa IpoMaJAHCTBA, 3aCy/Ke-
HHSI 32 BUMHEHHS Jiep>KaBHOI 3paJid YU KoJsiabopaliiHy Ais/bHi-

32 3akoH «IIpo MicueBe caMmoBpsAAyBaHHS B YKpaiHi»; AUB. cTaTTi 78 Ta 79.

33 lu.: [Ipo rpomMaasHcTBO YKpainu: 3akoH Ykpainu Biz 18 ciunsa 2001 poky
Ne 2235-111 (3 nomanbminmu 3minamu). URL: https://zakon.rada.gov.ua/laws/
show/2235-14; nuB. ctaTTiO 19.
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CTb), 1110 MO>Ke BIIJIMHYTHU Ha NIOBHOBAXXHICTb paJiy IK OpraHy, abo
HEMOXJIMBICTIO JlelyTaTiB B3ATH Yy4acTb Yy 3acifjaHHi paju
BHAC/HiZJOK TpuBaJsioi BifgcyTHoCTi (BilicbkoBa cJyk6a, mnepeisj
B IHIIMH perioH YkpaiHu), 1110 YUHUTH BIJIUB JIMILIE HAa IOBHOBA-
»KHICTB cecil pa/i4, a He opraHy B LiioMy34,

BTpaTta MaHZaTiB NEBHOK KIiJIbBKICTIO JeNyTaTiB pajy, fKa
00MpAETHCS 32 MPONOPLiHHOI BUOOPUYOIO CUCTEMOIO, MOXe OYTH
KOMIIEHCOBAHA 3 BUKOPUCTAaHHAM MeXaHi3My 3aMillleHHH
BaKaHTHUX MaHJATiB HACTYIHUMM KaHJWJATAaMH y NApTiHHUX
cnuckax. BogHodac y CycHiJibCTBI fIK MOJIITUYHO HENPUUHATHE
pO3I/IAAAETbCA 3aMillleHH BHUOYJIMX JeNyTaTiB 3a paxyHOK
KaHJAUJATIB BiJi NIPOPOCIKCHKUX MOJIITUYHUX MAPTIiH, AKi, X04a U
O6pasid y4acTb y 4eproBux MicueBux Bubopax 2020 poky, 6yau
3a00pOHEHI Cy0BUMHU pilieHHAMHU y 2022 pori.

OTxe, y TakKuUX BHUNAJAKax O0e3AifNbHICTL paau (BTpaTa
MOBHOBAXXHOCTI a60 HECIIPOMOXKHICTb MPOBECTHU Ccecilo) € mijcTa-
BOIO /i1 NpU3HAYeHH I03a4eproBUX BUOOPIB yCbOTO CKJIALy
paau. Jluuie y BUllaZKy MajJiiXx TepUTOpiaJbHUX rpoMa/, (i3 KijibKi-
cTio BU6GopLiB A0 10 TuCcAY 0ci6), Ha BUGOpaxX y AKUX 3aCTOCOBY-
€TbCS Pi3HOBUJ, Ma>KOPUTApPHOI BUOOPYOI CUCTEMU y HGaraToma-
HJATHUX OKpyrax, JONOBHEHHS CKJIAAy BiJANOBIAHUX paj, MOxe
OyTuU 3JilicHEHe 4epe3 TMPOBEJeHHS TMPOMIKHUX BHOOpIB
JlenyTaTiB y BiZIOBIIHUX OKpYyrax, a He Mo3ayeproBUX BUOOPIB
yCbOT'O CKJIaZy pajH.

HecnpoMoxHicTh MiciieBoi pagy 3ibpaTucs Ha cecilo Moxe
OyTHU CIpUYMHEHA TaK0X NPUIIMHEHHAM ICHyBaHHSA L[bOTO OpPraHy
de facto, 6e3 popMasbHOr0 BU3HAHHA BTpAaTH MaHAATIB ii geny-
TaTaMH{, BHACJAiJOK TpPUBAJOl OKymauil TepuTopil rpomMaju Ta
penpecyMBHUX AN OKyNaHTa.

TakyM 4MHOM, BiANOBiAbL Ha IMepule 3 IMOCTABJIEHUX BHULE
NMTaHb MOJIITAE B TOMYy, L0 MiC/JAA NPUNMHEHHA (CKacyBaHHA)
BOEHHOI'O CTaHy IOTpPeOyIOTb MNpPU3HA4YeHHA MiclueBi BHOOpHU

34 3akoH «[Ipo MiciieBe caMoBpsiAyBaHHs B YKpaiHi»; AUB. YaCTUHU YETBEPTY
Ta WOCTY CTATTi 45, YaCTUHY ABaHAALATY CTATTI 46.
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y TEepUTOpiaJIbHUX TpoMajiax abo aJMiHiCTpaTUBHO-TepUTOpia-
JIbHUX OJUHULSAX, Y AKUX:
U migcTaBu JJisl IPOBEJeHHS TaKUX BUOOPIB JlenyTaTiB paju
YU TOJIOBU TPOMaZd BUHUKIW [0 BBeJEHHS BOEHHOIO
CTaHy, OJHAK BUOOpU He OyJM MNpoBeJeHi (BUOOpYUI
npotec 6yB nepepBaHui abo He pO3MoYaBcH);
0J MicueBi pagy 3acBiAUMIN CBOIO HECTIPOMOXKHICTh QyHKILiO-
HyBaTH yepe3 BTPATy OiNbIIOCTI CK/IaAy fienyTaTiB Ta/abo
HEMOXJIMBICTb POBECTHU cecito paau npotarom 30-aeHHO-
ro nepiofy micjig NpUINMHEHHA BOEHHOTO CTaHY;
U mocapa CiJIbCbKOTO, CEJIUIIHOTr0, MiCbKOTO T0JIOBH € de jure
4u de facto BakaHTHOIO.

YMo0BH, HeOOXifHI AJIA NpoBeJeHHS MiCHeBHX BHOOpiB
Mic/iA NPUNUHEHHS BOEHHOTIO CTaHy. BiiHOBJIeHHS] TOBHOL[iHHOI
JiSIJIBHOCTI OpraHiB MiCL,eBOT0 CaMOBPSAAyBaHHSA MicJfA BIMHUA Ma€
OyTH 0O0OB’I3KOBOIO0 CKJIaZlOBOIO 3abe3NeueHHs] HaJIeXHOTO
GYHKIIOHYBaHHA KOHCTUTYLIHHOrO JIeMOKpPAaTU4YHOIO Jep:ka-
BHOTO peXUMy MicagBOEHHOI YKpaiHu. HeBif'eMHUM esleMeHTOM
IIPaBOBOr0 JIeMOKPAaTUYHOTO pEeXUMY € IpOBeJeHHA BHUOOPIB
3 MAaKCHMaJIbHO MOXJ/IMBUM 3a0e3IedeHHAM peasisalii BUOOpUMUX
IIpaB IPOMAJisiH Ta JOTPUMAHHAM 3araJlbHOBU3HAHUX NIPUHIUIIIB
BHMOOpPYOro npaBa, 3akpimieHux y KoHctuTtyuii Ykpainu ta Bigno-
BIIHUX MDXKHApO/JHO-IIPAaBOBUX JJOKYMEHTax, — 3araJIbHOr0 i piBHO-
ro BUOOpPYOro IpaBa, BIIBHUX 1 4YeCHUX BHUOOpIB, TAEMHOIO Ta
0COGHCTOrO roJIOCYBaHHS.

JlocaigxkeHHS MOXKJ/IMBOCTEN OpraHi3yBaTH i NpOBECTH BUOOPHU
y NiCJABOEHHUX yMOBax 3acBiuy€ iCHYBaHHA HU3KH HENPOCTUX
npo6JieM, sKi MaloTh [ijBa OCHOBHI JpkepeJia:

[J MacoBe pyHHYBaHHSl YMOB HTTS LIUBIJIBHOTO HaceJleHHA

Ta 3HUILIEHHS IHQPACTPYKTypu HaA 3HA4YHIA YaCTUHI
TepuTopil YKpaiHy;
0 MacmrtabHi gemorpadiyHi 3pyiieHHs, CHPUYMHEH] BilTHOIO.

Oco6siMBy yBary ciif, HaJaTH OCTaHHIM  (daKTopaM.
Jemorpadiuni 3miHu B VYkpaini nig 4yac BiHM HaOyJ/IH
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besnpereleHTHUX MacmTabiB. IX oIjiHKa npub/iM3Ha 4Yepes
AVHaMiyHicTb cuTyanil. TUM He MeHllle, 32 pi3HUMU OLLIHKaMU, Mij
yac BiHM 611 50% HaceseHHA YKpalHU 3MIHUJIM MiclLie TPOXKHU-
BaHHA. 30KpeMa:
U KIJBKICTb €eBaKyMOBaHHUX B MeXax YKpaiHU Ta BHYTPIILHbO
nepeMilieHux oci6 ckyazae 6iis 15 MisbHOHIB 0cCi6;
[l KIJIBKICTh TUX, XTO BUIXaB 32 KOPJOH i 3HAWIIOB NPUTYJI0K
y JIPYKHIiX eprKaBaX, OL[iHIOEThCA B Mexkax 5-10 MisibloHIB
ocio;
U KIJIBKICTh IpOMaJiAH YKpaiHH, JelNOpTOBAaHUX HA TEPUTO-
pito Jep>kaBU-arpecopa, CkJaagae 2—-4 MiJiblOHM 0Cib.

ToMmy 3po3symisio, 10 MicueBi BUOOPU Yy MiCASIBOEHHUH Yac
MOXYTb OYTH MpoOBeJeHi Julle ToAi i TaMm, Koau i Ae OYAyTh
CTBOpEHI BiAOBiAHI HEOOXi/IHI YMOBHY BHACJiA0K X04a 6 4aCTKO-
BOTrO MOJO0JIaHHSl 3a3HayeHUX MpobsieM. Taki yMOBU MOKHa
pO3JiMMTH Ha JieKibka rpyn BiAgmoBigHO o0 ix ¢izuyHoOi Ta
IIpaBOBOI IPUPOAY.

Y nepwy uepzy cnify MaTH Ha yBasi YMOBHU 6e3neku y ii pi3HUX
NpOSIBaX.

Y TepuTopiasbHUX TpOMaax, AKi epeOyBaJiu B 30HI aKTUBHUX
6oioBuUX Ak (y TOMy 4Mcai MacoBUX OOCTpiJsiB) a6o B oKymaiiii,
YCYHeHHs 3arpo3 ¢i3uuHili 6e3neyi KOXKHOIr0, XTO NepebyBa€e Ha
BiNOBiAHIA TepuTOpil, OKpPIiM O4YEBHUAHOI YMOBU NpPUIHUHEHHS
BOPOXKUX OOCTPIiJIiB, MOB’A3aHi i3 3HAYHMMH PyHWHYBaHHSIMHU Ta
HaKOMUYEHHSIM BUOYXOHeOe3MeyHUX npegMeTiB (MacoBi 3aMiHy-
BaHH$, BeJIMKa KiJIbKICTb CHaps/1iB Ta 60Er0JI0BOK, sIKi He po3ipBa-
aucsd, i T.1m.). be3 po3uuiieHHsa Xo4ya 6 TepUTOpil HaceseHHUX
NYHKTIB Ta OCHOBHUX LISXiB CNOJy4YeHHS (BKJIOUYHO 3 PO3MiHY-
BaHHSAM), 1[0 BUMaraTMMe 3HA4YHUX 3yCUJIb i Yacy, HEMA€E CEHCY
rOBOPUTH NP0 OpraHisaiiito BUOOPIB y BiMOBiAHKUX rpoMajax.

3 ymoBamMu i3u4yHOI 6e3MeKu TICHO MNOB’i3aHe MUTAHHS
IOBEepHEHHs MellKaHLiB BiJNOBiAHOI TepUTOpiaJlbHOI rpoMaju.
MacmtabHi eBakyaliiiHi Hpolecu 3 HaceJeHUX NYHKTIB, {Ki
nepebyBaJik B 30HI aKTUBHUX O0MOBUX AiH (y TOMy 4MCIi 3a3HAIU
MacoBUX 06CTpiJiB) ab6o B OKymallii, a TAaKOX Tepop i AenopTaliii,
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3[IINCHIOBaHI Jiep>KaBOl0-arpecopoM Ha OKYyIOBaHUX TEPUTOPIfX,
npu3sBejd [0 icTOTHOro (a MicUsIMM MNPaKTUYHO [OBHOTO)
00e3/1I0JHEHHSI 6araThbOX MICT i CiJ1 Ha cxXofi i miBAHI YKpaiHHU.
OckinbKK MiclieBe caMOBpPSIAYBaHHS pO3risaAaeTbcsi KoHcTUTy-
niero YKpaiHU sfK MpaBO MeUIKaHI[iB (a He TepuTOpii), ciix
BU3HATH, 110 0e3 BiJHOBJIEHHA HaceJeHHd TepUTOpiaJbHOI
rpoMaJjd He MOXXHa TOBOPUTH NpO OyAb-siKi BUOOpPU OpraHiB
MiCLIeBOrO CaMOBpsAAyBaHHA Ha II Tepurtopil. OpHak [Jud
NOBEpHEHHSl MeIlKaHILiB HeoOXxiHi He Jjule yMoBU (i3UYHOI
Oe3Mneky, ajie ¥ NMeBHI MiHIMaJIbHi YMOBU KUTTS JOAel ((KUTJIO,
KOMYHaJIbHi MOCJAYTH, TOPTiBJIsSI, TpaHCHOPTHA iHPpacTpyKTypa,
3B’SI30K, 3pElITOl, poboTa SK JKepeJsio AOXOAiB AJs 3abesme-
YeHHs iCHyBaHHs). 3aBJjJaHHs BiJHOBJIEHHS LIUX YMOB Yy 6araTbox
HaceJIeHUX NMyHKTaX, MaiKe MOBHICTIO 3pYMHOBAaHUX arpecopou,
BUMaraTuMe TpUBaJoro 4yacy. [leBHe ysiBJieHHSI PO 0OCAT 3aX0/1iB,
HeOoOXiJHMX [/l BUKOHAHHA LUX 3aBJaHb, MOXKHA CKJIAaCTH Ha
nigcraBi 3rafaHoro Buile IliaHy il 3 BiZHOBJIEHHS [E€OKYIIO-
BaHUX TEPUTOPiN TepUTOpiaJbHUX rPOMa/i, 3aTBepAKeHoro Kabi-
HeToM MiHicTpiB Ykpainu3>.

He MeH11 Ba>KJIMBO1O /1J151 TIPOBE/eHHSI BUOODIB € iHghopmayitiHa
6esneka BuUOOpLiB. I[IpuHyun 8inbHUX 8Bubopie Tepejbavyae
000B’SI30K Jlep>KaBU CTBOPUTU YMOBU Sl B/IbHO20 (hOPMYBAHHS
80.1i sUbOpYie ma ix 8i/1bHO20 80/1€8UAB/AEHHS NPU 20410CY8aHHi. e
BUMara€ He Jiylle JOTPUMaHHSA TpaJHULilHOI CBOOOAU 3ac06iB
MacoBoi iHpopmalii Ta cBo6oAU mNepeABUOOpHOI aritanii A
cy6’eKTiB BUOGOpUOTO Mpolecy (KaHAUATiB, MiClleBUX OpraHisalii
napTiit), ajse W ¢opMyBaHHS cepeJlOBUINA, B SKOMYy BHUGOpI
N04YyBaTUMYTbCSl MAaKCHUMaJIbHO 6€e3MeYyHo Ta KoMPOPTHO B iHO-
pMaliiHOMYy i ICUXOJIOTIYHOMY BifiHOLIEeHHI. YK C/IeHHI TpUKIagu
BOEHHUX 3JI0YMHIB MPOTU MUPHOTO HAceJeHHs, 0 OYJIM BUMHEHI
OKyMaHTaM{, He MOBUHHI «TSDKITU» HaJ BUOOPLAMHU. 30KpeMa,

35 [Ipo 3aTBepXKeHHSA MJIaHY Ail opraHiB BUKOHAaBYOI BJIAIH 3 BiIHOBJIEHHS
JleOKYTIOBaHUX TEPUTOPiil TepuTOpianbHUX rpomMaj: Posnopspxends Kabinety
MinictpiB Ykpainu Big 30 rpygusa 2022 poky Ne 1219-p. URL: https://zakon.
rada.gov.ua/laws/show/1219-2022-p.
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3arposa BuUOyXy O0oenpunaciB 4v Morposa BUKOPUCTAHHAM 30poi
He NMOBMHHI 3MylllyBaTH BUOOPILS JiiTU He06AyMaHO, TEHAEHIIi-
WHO Y¥ BUMYIIEHO MiJiJaBaTUCH TUCKY | MaHINyAALisIM.

/Jlpyay epyny cknaJlaloThb YM0O8U 0p2aHI3ayitiH020 ma MexXHIYH020
3a6e3neveHHs 8ubOpie Ha MiCLSIX.

Oprani3anisi npoBeieHHS BUOOPIB TaKOX BUMAarae HassBHOCTI
neBHOI iHQpacTpykTypu. HeobxiiHi 6e3mneuHi i JoCcTynHI npumi-
IleHHd 151 FOJI0CYBaHHA, 3B’I30K 1 JJOCTYI [0 aBTOMaTU30BaHUX
CUCTeM, L]0 0OCYTOBYIOTh BUOOPU3®, 3pelITO0, MOXKJIUBOCTI JAJ15
JpPYKyBaHHsS BHUOOpYOi JOKyMeHTallil, Hacamiepes BUOOpPUYUX
O10JIeTEHIB.

OpraHamMy, YyNOBHOBaXK€HUMHM OpraHi30BYyBaTH i MPOBOAUTHU
BUOOpH B YKpaiHi, € BUbopui Kowmicii. TeputopianbHi BuUGOpUi
KoMicii, BiamoBigHO A0 BubGopuyoro kozekcy YKpaiHu, Oyay4u
OCHOBHMMM OpraHizaTopaMu MicueBUX BUOOPiB, MalOThb iCHYBaTH
NOCTiIMHO y KOXHIiM TepUTOopiaJbHIM rpoMajii, parioHi, 06J1acTi; ix
poJib  O0COGJIMBO BaXK/JIMBA, OCKIJIbKM BOHU YIOBHOBaXKEHI
3/liICHIOBAaTH 3aMillleHHS1 BaKaHTHUX MaHJaTiB (y pajax, ki
00MpalTbCA 3a MNPOMNOPLIiHHOI BHOGOPYO CHUCTEMOIO) abo
npU3HavYaTH NPOMiKHI BUOOPH AeNnyTaTiB B OKPEMUX BUOOPUYHUX
okpyrax (y MasiuX TepuTopiaJbHUX IrpoMazax, fie BUOOpPHU paj
NPOBOAATHCS 32 MAaXXOPUTAPHOIO CUCTEMOIO Yy 6araToMaH/JaTHUX
okpyrax)37. JliibHU4YHI BuUOOpYi KoMicii, siki Ge3mocepeaHbO
OpraHi30BYIOTb I'0JIOCYBaHHS BUOOPLIB HA BUOOPYHUX JiJIBHULIAX
I 3IMCHIOIOTh epBUHHUM MNiIPaXyHOK T'0JIOCIB, € TUMYaCOBUMU
i yTBOpIotOTBhCS JiMLIe i yac BU6opyoro npouecy38. Jlo ckiaay sk

36 MoBa Hze Hacammepen npo ABi iHpopMaLiliHO-KOMyHiKalilHI cucTeMy,
pO3NOPSAAHUKOM sIKUX € lleHTpasibHa BUGOpYa KoMicist, - EauHy iHpopMauiiiHo-
aHaJiTU4YHA cucTeMa «Bubopu», ska mpusHayeHa /i 3abe3nedeHHs1 npolieciB
360py, O6pOOKH, HAKONMWYeHHs, aHali3y, 36epiraHHs Ta ONPUJIIOJAHEHHS
iHpopmanii npo BuGopu Ta pedpepeHAyMH, Ta iHGOpMaliHHO-KOMYHIKaLiiHY
cucteMy /lep>kaBHOTO PeEECTPY BHUOOPLiB, sika 3a0e3Medye IeHTpPaTi30BaHUM
nepcoHipikoBaHUH 06J1iK BHGOPIiB B YKpaiHi i BHUKOPUCTOBYETHCA MJIA
CKJIaJIJaHHs CIIMCKiB BUOOPLIB Ha BCix BUOOpax i pepepeHaymax.

37 Bubopuuii KofieKc YKpainu; AuB. cTaTTi 284, 285.

38 Bubopuuii KofeKc YKpainu; AuB. cTatTTi 32, 202.
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TEPUTOpiaJibHUX, TAK i JUIBHUYHUX BUOOPUYMUX KOMICIid BXOASTh
BUOOPIi, 3aIpONOHOBaHI MiCLleBUMHU OpraHizanissMu NOJITUYHUX
napTii3?; 4jieHu BUOOPYMX KOMICid MpaloTh B OCHOBHOMY
6e30M/1aTHO (Ha rTPOMa/ICbKUX 3acajiaX).

JeMorpacdiuni 3mMiHM B YKpaiHi, cipuyrHeHi BiiHOI0, HEMU-
Hy4e BIJIMHYJIM Ha aKTyaJbHUU CTaH TEPUTOpPiaJIbHUX BUOOPUYUX
KOMicili, cTBopeHUX mepej MicueBuMU BubGopamu 2020 poky.
Y 6araTbOx BUMNAaAKax 4JEHU KOMICii 00’'€KTMBHO HE MOXKYTb
3/1ilICHIOBATH CBOI MOBHOBAXXeHHS (Mepeixasiu [0 iHIIOro periony
B MexaX YKpaiHM 4u BMIXasM 3a MexXi YKpaiHu, Mo6isi3oBaHi Jj0
36poriHux Cun YKpaiHu, 3aMaloThC aKTUBHOIO BOJIOHTEPCHKOMO
JisiibHicTIO TOWO). O4eBUJHO, 1O HE MOXe OYyTHU MOBHU HpO
bYHKIIIOHYBaHHS TepUTOpiaJibHUX BUOOPYHX KOMICid B yMoBax
okymnauii. ToMmy BijHOBJIeHHSI QYHKIIIOHYBaHHS TepUTOPiaJIbHUX
BUOOPYUX KOMICill y 6araTbox perioHax norpebyBaTuMe 0COO6JIU-
BOI yBaru i 3yCUJIb, a OTXe, 1 4acy.

Bu3HayeHUN 3aKOHOAABYO MNOPAAOK (GOpPMyBaHHS CKJIALYy
BUOOPYUX KOMICIK TOpO/Ky€E ciendidHi mpobieMu 36epeKeHHs
(BiAHOBJIEHHS) CKJIaAy TepuTOpiasibHUX (MOCTIHHHX) BUOOPUYMX
KOMicili, a Tako>k GOpMyBaHHA JiIbHUYHUX BUOOPUUX KOMICIH Mmij
yac BuUbopyoro mnpouecy. [lo-nepue, HenpocTo 6yze mifi6paTu
JOCTaTHbO MiATOTOBAaHUX I JOCBIUEHHUX KaJpiB y KOXHIN
TepuTopiajibHil rpoMmaji, /le MalTb OYTH NpOBeJEeHI BUOODHY,
3/laTHUX NpalloBaTU Y BUOOPUYUX KOMICiIX HA HaJIeXKHOMY PiBHI.
[lo-pgpyre, He MeHlle TPYAHOLLIB MOXXHA O4iKyBaTH 11100 BiJHO-
BJIEHHS [Iil/IbHOCTI MiCLleBUX OpraHi3aliil MoJiTUYHUX NapTid K
Cy0’eKTIB BHECEHHSI KaHAUAATYpP A0 CKJaJy BUOOPYHUX KOMIicCiH:
3pyHHOBaHa AeMorpadiyHUMU NMpolecaMU Ta iCTOTHOW 3MiHOMO
XapaKTepy [AisJIbHOCTI MapTiMHUX oOpraHisalid mig 4ac BiMHH
OpraHisaniiHO-TepUTOpiaJibHA CTPYKTypa MOJITUYHUX MapTiH
TEX MOTPeOYE MEBHOTO Yacy JJisi CBOr'0 Bi/ITHOBJIEHHS.

BaXJIMBUM | MOJITHUYHO YYTJIWBUM 3a/JMINAETHCA NUTAHHA
MOXJIMBOCTI MepebyBaHHS B CKJAJli TePUTOPiaJibHUX BUOOPUYUX

39 Tam 2ke; auB. craTTi 203, 204.
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KOMicii 0cib, KaHAUAATypU SKUX Oysau BHeceHi y 2020 poui
MIiCIIeBUMHM OpraHizanissMyd NPOPOCIMCbKHUX MOJITUYHUX NapTiH,
3ab0poHeHHX cyfoM. lleHTpasnbHa BuOGOp4Ya KoMicid BHpoOUJIa
NO3ULII0 100 AOCTPOKOBOI'O NPUIIMHEHHA IOBHOBAXXeHb TaKUX
YJIeHiB TepUTOpiaJibHUX BUOOPYMX KOMICih 3a ix esacHum
6axcaHHam*0; 1A MO3MLisg 3aCHOBaHA Ha PO3yMiHHI, L0 NpaBo
BUOOpLA OYTH 4JieHOM BUOOpPYOI KOMicii € HOro cy6’€eKTHBHUM
IIPaBOM, IKUM BiH KOPUCTYETHCA Ha BJIACHUU PO3CY/, A OTKe, HIXTO
He MOXe OyTH 3MyIIeHUW 3/1iliCHIOBAaTH MOBHOBAXXEHHS 4JieHa
BUOOPYOI KOMicii npoTH ByiacHOi BoJii. OfHaK po6JsieMa HassBHOCTI
y CKJIaJli BUGOPUMX KOMICil mpejCTaBHUKIB 3a00pOHEHHUX NMapTiH,
AKI He BUAIBJIAIOTH BJIACHOTO Ga)KaHHSA NPUIHUHATU CBOI IOBHOBA-
YKeHH, 3a/IMIIAETbCA aKTya/IbHOIO.

[Ipo61eMu nepiIux ABOX Pyl MalOTh perioHaJIbHUM XapakTep.
Tak, nutaHHs ¢i3nyHOI Ge3neku Ta iHPpaCTPYKTypHOro 3abe-
3Me4eHHs 0COOJIMBO aKTyaJbHI B perioHax, 1110 3a3HaJIu HaCliJKiB
okymatii, 60M0BHUX Jild YU MAacOBaHUX OOCTpisiB. 3 iHIIOrO GOKY,
NPUCYTHICTb 3HAYHOI KiJIbKOCTi BHYTPIlLIHIX MepeMilleHux ociob
y Tak 3BaHUX «b6e3MneyHux» (BiHOCHO) 06/1aCTSIX BUMarae crneria-
30KpeMa, yTBOPEHHA HOBUX BUOOPYHUX JIJIbHULb.

3a 4YMHHMM HOpPMaTUBHUM peryJIl0BaHHSIM, HOBI BUOOpUi
JIIbHULI Ha MOCTiMHIM OCHOBI MalwTb YTBOPIOBATUCA I[103a
CTPOKaMHM BHUOOPYOro NMpOoLeCy BiANOBIAHMUX BUOOPIB, a NOAAHHA
npo il yTBOpeHHs MOBUHHO HaAiWTU J0 LleHTpasbHOI BUOGOPYOI
KOMicil He mi3Hillle Hi>XK 3a AeCATb AHIB 10 MOYaTKy BUOOPYOTrO
npoluecy BiAnoBigHUX BU60piB4l. Take perystoBaHHs, BCTAHOBJIe-

40 JluB.: moctaHoBU lleHTpasbHOiI BUGOpUOi KoMicii» Bix 12 cepnHs 2022
poky N2 89. URL: https://zakon.rada.gov.ua/laws/show/v0089359-22; Bix 5
koBTHI 2022 poxy Ne105. URL: https://zakon.rada.gov.ua/laws/show/
v0105359-22. YnHHe 3aKOHOJABCTBO Mepei0aya€ 3BepHEeHHs 4djieHa KOoMicii,
SIKUW BUABUB OQ)KaHHS NPUIIMHUTH CBOI MOBHOBaXKeHHS, 10 MaprTil - cy6’ekTa
HoJaHHsA HOro KaHJAWJAATypH; AuB.. Bubopuud Kogekc YKpaiHHM, 4acTHHA
yeTBepTa cTaTTi 208.

41 Tus. IlopsAAoK yTBOPEHHSI BUOOPYUX AiJMbHUIL Ha MOCTIMHIA OCHOBI, ix
TUM4YaCcOBOTO 3aKpUTTs, JiKBifauil Ta BHeceHHd 3MiH A0 BifoMocCTed Hpo
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He MiJI3aKOHHUM aKTOM (moctaHoBowo LleHTpasibHOI BHOGOpUOI
KoMicii), He afjlanToBaHe 0 MiCASIBOEHHUX YMOB i CTBOpIOBaTUME
HU3KYy ICTOTHMX OpraHi3aljilHUX CKJIAAHOILiB NpPU MirOTOBLI
BUGOpIB. X HEO6XiHO MeperassHyTH i 3aKpiNUTH 3aKOHOZABYO
LIJIIXOM BHECEHHS BiZiIOBIAHUX 3MiH i JJonOBHeHb 10 Bubopyoro
KOJZleKCy YKpaiHH.

Tpemsa 2epyna yMOB Ma€ 3arajJbHOJEPXKaBHUW XapakTep.
Y nepuly 4depry Lie CTOCYeTbCA 3abe3nedyeHHs 00Ky subopyis,
AKUWA 3JIMCHIOETbCA BIiANOBiAHO A0 3akoHy Ykpainu «lIpo
Jlep>kaBHUU peecTp BUOOPLiB»42.

[3 MipkyBaHb 6e3mnekd, BpaxoBywuMu pAocBig 2014 poky,
Jlep>kaBHUU peecTp BUOOPLIB 3aKOHCEPBOBAHUM CTAaHOM Ha 24
grotoro 2022 poky: 3 MeTOW 3aXMCTY LiJiCHOCTI 6a3yd AaHUX
Jlep>kaBHOTO peecTpy BUOOpPLIB i 3anmobiranHsa ii BUKOPUCTAHHS
arpecopoM Ha TMMYacOBO OKyNOBaHUX TepuTopiax LleHTpanbHa
BUOOpYA KOMicis K po3nopsJHUK PeecTpy TUM4YacoBo (Ha 4yac aii
BOEHHOTO CTaHy) NpUNMUHUIA QYHKIIOHYBaHHS aBTOMaTU30BaHO1
iHpopManiiHO-KOMYHiKaLliliHOI cucTeMu «/lepkaBHUM peECTp
BUOOpPIiB» Ta HMOro BeJeHHS oOpraHaMd BeJleHHS PeecTpy4s.
Joctyn g0 6a3u gaHux [Jis ycix opraHiB BeJieHHs1 Peectpy
NpUNIMHEHUH; )KOJHI 3MiHU 10 BioMocTel PeecTpy 3 Toro yacy He
BHOCUJIUCA. TakMM 4YHUHOM, BHACJIJOK BXe 3a3HAa4eHUX

yTBOpeHi BuU6GOpYi AinbHULI. 3aTBep/KeHUH MocCTaHOBOW LleHTpasbHOI
BUGOOpuoi kowmicii Big 25 yepBHs 2020 p. N2 116. URL: https://zakon.rada.
gov.ua/laws/show/v0116359-20.

42 [Ipo Jlep>kaBHUH peecTp BUGOPI[iB: 3aKOH YKpaiHu Bixg 22 srotoro 2007
poky N2698-V (3 momanpuiumu 3minamu). URL: https://zakon.rada.gov.ua/
laws/show/698-16 (gani - 3akoH «IIpo /lep>kaBHUH peecTp BHUOOPLIB»).
Jlep>kaBHUM peecTp BUOOPIB NMOEAHYE 3arajbHOJEpP>XaBHUN eJIeKTPOHHUHI
0aHK JaHUX Mpo ycix BUGOPILIB - rpoMajsgH YKpaiHU i3 po3ocepeKeHUM
(MicueBUM) crioco60M BeJIeHHSI PEECTPY OpraHaMH BeJleHHs MiJ 3arajJibHUM
KepiBHUIITBOM i KOHTpoJieM LleHTpasbHOI BUGOPYOI KOoMicil.

43 [lpo TuUMYacoBe NpPUNHWHEHHd (QYHKIiOHYBaHHS aBTOMaTH30BaHOI
iHpopManiiiHO-KOMYHIKaI[iHHOI cucTeMH «/lep>KaBHUU peecTp BUOGOPLIB» Ha
yac aii BoeHHoro ctaHy: [loctaHoBa lleHTpasibHOI BuGOp4oi kowmicil Bim 24
jgwTtoro 2022 poky Ne 61. URL: https://zakon.rada.gov.ua/laws/show/v0061
359-22.
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JeMorpadiyHux 3MiH, CIpUYMHEHUX BillHOW, BigoMocCTi 6asu
JAaHux PeecTpy ICTOTHO BTpaTUJM aKTyaslbHICTb, HacaMIepe[
(oHAK He TiIbKK) 1[0/10 Miclisl TepebyBaHHS BUOOPILiB.

3a3Ha4yMMo, 10 CaMe JIMIIe NPUIMHEHHS BOEHHOTO CTaHy He
MaTHMe HerahHUM HacJliIKOM N04aTOK PYHKI[iOHYBaHHS CUCTEMHU
JepxaBHOTO peecTpy BUOOpPLIB. ¥ IbOMy KOHTEKCTI Ba)KJIMBUM
3aBJlaHHAM € BiJIHOBJIEHHA [I€34aTHOCTI MicCUeBUX OpraHiB
BeJleHHAA Jlep»kaBHOTO peEECTPy BHUOOPILiB, YINIOBHOBAKEHUX
3/[liiCHIOBATH JAOCTyNn A0 6a3u JaHux Peectpy Ta Ha OCHOBI
BigoMocTell PeecTpy cksafjaTu CIUCKKA BUOOPLiB HAa BUOOPYHUX
JIIBHULAX, 32 AKMMU NPOBOAUTLCA TOJI0CYyBaHHA. B agMiHicTpa-
TUBHO-TEPUTOPiaJIbHUX OJUHMLSAX, fAKi mNepebyBasMd B 30HI
AKTUBHUX 00MOBUX AiK (y TOMY 4HCJIi MacoBUX 0O6CTpisiB) a6o
B OKymallii, He 36epekeH0 06J1aJHaHHS Ta JOCTYI 10 JIiHilk 3B’ 13Ky
3 cepBepamu lleHTpasibHOI BUOOPYOI KOMicii K po3mopsiAHUKA
Peectpy; y 6isbliocTi BunajakiB Heob6XxiiHO OyAe BiJTHOBJIIOBATH
i KaipOBUH CKJIaJ, LJUX OPTaHiB.

OfHaK OCHOBHOIO MpPO006JIEMOIO, BUpIillleHHS $IKOI BUMarae
3HAYHHUX LiJecnpsMOBaHUX 3YyCWJb, € aKTyasiszauis (BcTaHo-
BJIEHHS Bi/ITOBiZHOCTI peasibHOMY CTaHY) BiloMOCTel 6a3u JaHUX
JepxaBHOTO peecTpy BUOOpILiB, HacamMIepes 100 BU3HAYE€HHH
Micls iX peasibHOTO NpPOXKHMBaHHS (MepeOyBaHHS), a TaKOX i3
BpaxyBaHHAM CYMHOI'O HaCJiAKy BUCOKOI'O PiBHA CMEpPTHOCTI MiJ,
yac BiviHU. [Ipu nbomy ci1if BpaxoByBaTH, 110 YKpaiHa 3000B’13aHa
HaJlaTU MOXJIMBICTH yd4acTi y MicleBUX BHUOOpax BHYTPIIIHbO
nepeMilieHMM 0cob6aM 3a MicLieM iX aKTya/IbHOr0 nepeOyBaHHS; Lie
BUIIJIMBAE 3 000B’I3KOBOCTI BUKOHAHHA pillleHHs EBPOINENChbKOro
CyAy 3 mpaB JWOAWHU Yy crnpaBi «CeauzepeHko ma I[HWi npomu
Ykpainu»**, BianoBigHo no skoro Cya BU3HAB JUCKPHUMiHAIi€I0

44 European Court of Human Rights. Case of Selygerenko and Others v. Ukraine.
Judgment of 21 October 2021. URL: https://hudoc.echr.coe.int/eng?i=001-
212439. lle pimeHHsA nikaBe TuM, mo Cya 3BepHYBCA 10 HPOGJEMH MicCIleBUX
BUOOpiB He uepe3 ctaTTio 3 [lpoTokosy N2 1, a 4yepe3 3arajibHy 3a60pOHY
auckpuminanii (ITpotokos N2 12) y 3acTocyBaHHi 1o paBa roJocy Ha MiclieBUX
BUOOpaX.
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BiIMOBY y 3AiMICHEHHIi MpaBa rojioCy Ha MiCleBUX BUOOpax s
BHYTPIlIHbO NepeMilleHuX ocib6 3a MicueM IiX (aKTHUYHOTO
nepebyBaHHS.

[Ipyu mnpoBejeHHi akTyasizanii BigoMocTed 6a3ud JaHUX
Jlep>kaBHOTO peecTpy BUOOPLIB AOBeAETbCA BUPILIYBATH [JeAKi
NpaBoOBi Npo6JieMHY, SIKi paHillle He BUHHUKAJIH.

Tak, Heo6xifHO Oy/le BUSHAYUTUCA 3 HASIBHICTIO MOJIITUMHUX
IpaB | HacaMIepe/ npaBa rojiocy Ha BUOOpax y THUX IPOMAJSH
Ykpainu, ki Haby/1u B yMOBaxX OKyIalili TpoMaJIiHCTBO Jlep>KaBU-
arpecopa. BignoBigHo 3akoHy «IIpo rpomazssHCTBO YKpaiHW»,
Jl0OpOBIIBHE HAOYTTA TPOMaJAHMHOM YKpaiHM IpOMaZsAHCTBA
IHII01 lep>KaBy € MiZICTaBOI JJId BTPAaTU IPpOMaZiiHCTBa YKpaiHy,
a omxe, BignosigHo Ao crarTti 70 KoHcTuTyLlii Ykpainy, i npaBa
rojiocy Ha Bubopax B YkpaiHi. [Ipy 3acTocyBaHHI LIbOro 3axony
HeoOXiJHO OyJe BUpillyBaTH NpobseMy, sIK Biipi3HUTH [06po-
BiJIbHE HaAOYTTA YYyXOro TPOMaJAHCTBA BiJi HAOYTTA TaKOro
rpOMaJiAHCTBa MiJ, NMPUMYCOM, BHACJIJOK 3arpo3 nJjs >XUTTH
i 3l0poB’s rpoMa/iIiHMHA Ta WOr0 OJIM3bKUX 3 OOKY OKynarilHol
BJIJIU.

He MeHII ckJagHOW MOXe CTaTH Npob6seMa NacUBHOIO
BUOOpYOro mnpaBa JAJs 0Cib6, NpUYETHUX A0 KoJabopaliiHoi
AiAJIbHOCTI. Y pasi 3acy/»)KeHHd 3a TaKe KpUMiHa/IbHe NOpYLIeHHHA
npaBo 6yTH 06paHUM Ha MiCIieBUX BUOOPAX BTPAYAEThCA*"; 0THAK
TPUBAJMM KPUMIHAJIBHUM NpoLec LO0A0 TaKHUX OCiO He 3aBXAu
Oy/Zle 3aBepllleHU HabpaHHAM 3aKOHHOI CUJIM BUPOKOM CyAy [0
NpOBeJIEHHS MiCJSIBOEHHUX MiClleBUX BUOOPIB, TOJI K y4acCThb IX Y
BUOOpAaxX CyCHiJIbCTBOM BHU3HAETbCA AK HeENpUHHATHA. [ledaki
JepxxaBy EBpoNU y MUHYJIOMY, Iic/ig JIpyroi cBiTOBOI BIWHH, MaJIU
JIOCBi, 0OMeXXeHHS MOJIITUYHUX MpaB KOJabopaHTIB; BiH MoOe
BUABUTHUCA KOPUCHUM i /1 YKpalHHU.

Xoya mnpoueAypyd IOHOBJEHHA W YTOYHEHHA BiJloMOCTeHn
PeecTpy BcTaHOBJIeHI 3aKOHO/aB4Y0*%, olHaK MaclTab JeMorpa-
¢biuHMX 3MiH 3aCBif{UyE, 1110 3aCTOCYBaHHS JIMIIE 3aX0/iB, BU3Ha-

45 Bubopuuit KoJiekc YKpaiHu; JUB. YaCTUHY Apyry cTaTTi 193.
46 3akoH «IIpo [lep>xaBHHUM peecTp BUGOpLiB»; AUB. cTaTTi 19, 20, 201, 22,
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YeHMX YMHHUM 3aKOHOM, Oyze HegocTaTHIM. [lepenb6aveHni
3aKOHOM MpoLEeAypHU pPO3paxOBaHi Ha YCYHEHHS OKpeMHX,
HEYMCJeHHUX HeTOYHOCTeH 1 3MIH y NepCOHaJbHUX [JaHUX
BUOOpLIB. 3aBJaHHSA akTyaJsisauii BigoMocteld PeecTpy micss
BiMHM BHACJIiJIOK CBOr0 MacliTaby He MOXXe OyTH BHUKOHaHe
BUKJIIOYHO Ha MiCLUeBOMY piBHI 3yCUJLJIAMM OpraHiB BeleHHS
Peectpy.

3abe3neyeHHs TOYHOCTI Ta JOCTOBIpHOCTI BijloMocTel 6asu
JlaHux /lepKaBHOTO peeCTpy BUOOPILIB, a OTKe, i CHHCKiB BUOOPILiB,
3a IKMMM Oy/ie OpraHi30BaHO roJIOCYBaHHSI Ha BUGOpaX — BaXKJ/IKMBE
3aBJaHHA Jiep:KaBH, fIKa Ma€ rapaHTyBaTH NPOBeJieHHS BUOODPIB
3 JOTPMMaHHAM 3araJilbHOBU3HaHUX MD>KHApPOAHUX CTAaHAAPTIB, HE
JIONYCTUTH NMOPYLIeHb BUOOPYUX NpaB IPOMa/isiH, NEPEIKOAUTH
MOXJIMBOMY CIIOTBOPEHHIO peaJibHOI'0 BOJIEBUSABJIEHHA YKpaAiHCh-
KOTO HapoAy, a OTXe, MipUBY K 3aKOHHOCTI BUOOpIiB, Tak
i cycninbHOI fOBipH A0 opraHiB, cpopMoBaHUX 3a iX MiJ[CyMKaMHU.
[ BupillleHHS Tpo6JieMU KapJAWHAJbHOTO OHOBJIEHHS BiZJOMO-
cTel /lep>kaBHOTO peecTpy BUOOPIiB i 3ab6e3nedyeHHs iX JOCTOBI-
PHOCTI NOTPiOHO BXXUTHU HU3KU KOMIIJIEKCHUX 3aX0/iB, 1110 NOTpe-
OyIOTb KOOPJAMHOBAHOI [AiiIBHOCTI Pi3HUX OpraHiB Jep:KaBHOI
BJIaZJA TAa OpraHiB MiCLIeBOrO0 CaMOBpAAYBaHHA. BpaxoByrouu
nepebyBaHHS 3HAYHOI KiJIbKOCTI rpoMaZiiH YKpalHU 3a MeXaMU
JlepKaBH, Yy 3/iMcHeHHI Ii€i Aisg/JbHOCTI NOTpiOHe OyJle TakoX
CIIPUAHHA YIIOBHOBAaXXEHUX OPraHiB JPYXKHIX JepkaB, AKi Ha 4yac
BiMHU HaJa/Iv IPUTYJIOK YKPAIHLISAM.

[lizroToBKa [0 LMX 3aXO0AiB BUMarae ClelniaJbHOro 3aKOHO-
JlaByoro peryJiroBaHHs. [lopaz i3 nji€ro npo6s1eMoro 3aKOHOAaBelb
NOBYHEH 3a0€3MeUuTH aJallTyBaHHS HOPMaTUBHOI OCHOBH /10 BCiX
nepenb6adyBaHUX 0COOJIMBOCTEN OopraHisaiii ni;roToBKHU i mpose-
JleHHsI BUOOPIB Y CKJIa[HUX YMOBaX MalOYTHbOIO MiCJASIBOEHHOTO
ctaHy. OnepaTuBHe HOpPMAaTHMBHe pearyBaHHs Ha HETHUIIOBI cUTya-
1ii Ta Ha Npo6JieMH, sIKi HEMOXKJ/IMBO MepeAdadyuTH 3a3Aajerijpb,
NOBUHHO 3JIWCHIOBAaTUCA Ha MiJ[3aKOHHOMY piBHI HacaMmmepes
llenTpasbHOIO BUOOPYOI KOMICi€lO, @ B 0OCOOJMBO BaKJIWBUX
BUNAJKaxXx (30kpeMa, wwojo d¢iHaHCOBOro Ta MaTepiajbHO-
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TexHiYHoro 3abe3meuyeHHs1 BUGOpiB) - KabiHeToM MiHicTpiB
Ykpaiuu.

CTpoKM mnpu3HaAYeHHdA Ta IMPOBEAEHHsA IO03a4YeproBUx
MicleBMX BHUOOpPIB Mic/I1 NPUNMHEHHS BOEHHOIO CTaHY.
3aKOHOZABCTBO BM3HAYA€ I€BHI CTPOKH, KOJM MaJu O OyTH
Npu3HayeHi BUOOPU Mic/s NPUNMHEHHS (CKAacyBaHHS1) BOEHHOIO
ctaHy. OfHaK 1ji CTPOKU He y3roAkeHi Mixk co6oto. Tak, Bubopuuii
KOJleKC YKpaiHM BCTAaHOBJIIOE, 10 IpPU3HAYEHHA BHUOODIB,
BUOOpYUM MHpolec IKUX OYB NPUINMUHEHUNW abo He pO3MoYaBCH
y 3B’13Ky 3 BB€JJeHHSIM BOEHHOT'0 CTaHy, Ma€ Bi/I0yTUCS He Mi3Hille
MicAlus 3 JHA TNpPUNMHEHHs (CKacyBaHHS) BOEHHOTO CTaHy*’.
BogHoyac 3akoH «I[lpo npaBoBHM peXUM BOEHHOIO CTaHY»
3000B’a3ye BepxoBHy Pasy YKpalHyu NpU3HAYUTH MicLieBi BUOOPH,
SIKi MaJId Oy TU IPOBeJieHi y epiof Aii pe’)KuMy BOEHHOTO CTaHy, He
ni3Hiule HXK y /JeB’SHOCTOAEHHUW CTPOK 3 JHS MPUINUHEHHS
(ckacyBaHHSI) BOEHHOTro cTaHy*%. 06uzBa QOpPMYyJIIOBAHHS
HEeJO0CTAaTHbO YiTKi, OCKIJIbKM HEACHO, Y4 BOHU CTOCYETHCA JIULIe
THUX 103a4eproBUX BUOOPIB, fIKi OyJiM Mpu3HayeHi abo MmiAcTaBU
JUIA NIpU3HaYeHHA AKUX BUHUK/IU [0 BBeJJeHHA BOEHHOI'O CTaHY,
YU TaKOX I TUX MO3a4yeproBUX BHUOOpIB, MifACTaBU [ SKUX
BUHMUKJIM IIiJl YaC BOEHHOTO CTaHy YU Oe3nocepesHbO Mic/IA HOro
NpUNUHEHHS (CKacyBaHHS).

KpiMm TOro, 3akoHOZjJaB40 He BCTAHOBJIEHO CIeljia/IbHI CTPOKH,
NOB'AA3aHI 3 3aKiHYeHHAM BOEHHOIO CTaHy, INpPU3HA4YeHHS
TEPUTOpiaJIbHUMU BHUOOPUMMM KOMICIIMU NpPOMIHCHUX BUOODIB
JlellyTaTiB MiCLeBUX paj, AKi 00MpAlTbhCA 3a MaXOPUTAPHOIO
CUCTEMOI0, a peryJIApHUM CTPOK i IpoLeAypa AONOBHEHHS CKIALY
paay, obpaHoi 3a MPONOPLINAHOK CUCTEMOIO, 10 Ai€34aTHOrO («y
JeCATUJIeHHUM CTPOK 3 JHA HaAXOJKeHHS [0 TepUTOpiaJbHOI
BUOOpYOI KOMicil moBijoMJIeHHSI BiZiOBiHOI pajK NpPO AOCTPO-
KOBe NMPUIIMHEHHS MOBHOBAXKEHb JlenyTaTa paju»+?) HezacToco-
BHUM Hacamnepes (ofHaK He JiMIle) y 3B'A3KYy 3 Npo6JieMOIo

47 Bubopuuit Kojiekc YKpainu; JuB. cTaTTio 20.
48 3akoH «IIpo mpaBOBUI peKUM BOEHHOTO CTaHy»; AUB. CTaTTIO 19.
49 Bubopuuit KoJieKc YKpaiHu; JUB. YaCTUHY Nnepiuy ctaTTi 285.
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HeJi€34aTHOCTI BiANOBIAHOI paZiu, AKy NOKJIUKAaHI YCYHYTH Taki
BUOOPHU.

3a3Ha4YMMo, [POTe, 1110 HEMOXKJIUBICTh BUPILLIEHHA KOJi3il BOX
HaBeJleHUX BHILEe 3aKOHOJABYUX HOPM WI0J0 CTPOKIB NpHU3Ha-
4YeHHS BUOOPIB, 0JHAKOBUX 32 PUAUYHOIO CUJIOIO, 3 JJOIOMOT OO
BijoMux npuHLuniB «lex specialis» Ta «lex posteriori», fKi
NPU3BOJAATh [0 NPOTUJIEKHUX BUCHOBKIB, MO CyTi Mae€ JiMulle
akaZeMiyHul iHTepec. Ha Halle mepeKOHaHH$l, 0OUJBa CTPOKH
y 6araTbOox CHUTyalisIX MiCASBOEHHOTO BiZJHOBJIEHHS QYHKI[iIOHY-
BaHHA MiCLeBOTO CaMOBpPAAYBaHHA MOXYTb BHUSIBUTHUCA Ha Ipa-
KTULI HepeaJbHUMH, a OTXKe, He MOXYTb BBaXKaTHUCA 3000B’sA3a-
JIbBHUMH.

[loTpeba A/ NpoOAOBXEeHHS CTPOKY NpPHU3HA4YEHHS MicCLieBHUX
BUOOPIB Y KOHKPETHUX BUNAAKaxX MOXKe BUHHUKATH:

[l y 3B’3Ky 3 HeOoOXiJHiCTI0O 3abe3neyeHHsI YMOB Oe3MeKHu
(30kpeMa, po3MiHyBaHHS TEPUTOPIii) Ta CTBOPEHHSM MiHi-
MaJIbHUX YMOB KUTTS MELIKaHIIiB;

U y 3B’3Ky 3 HeOoOXiZ|HiCTIO NpoBeJeHHs 00JiKy peasibHO
HasiIBHUX MeUIKaHLiB (BUOOPLIB) y TepUTOpiaJbHIN rpo-
MaZi Y4 B MeXax aAMiHiCTpaTUBHO-TEPUTOPiaJIbHOI OUH-
17000

[J y3B'I3Ky 3 iCTOTHUM 3MEHIIEHHSIM YHCEJIbHOCTI HaceJleHHS
(BHaAc/iAOK pyiiHYBaHb, eBaKyallii, AenopTaliii) TepuTopia-
JIbHOI TpOMaZi Ta NOTPeb60l CTBOPEHHS YMOB JJf1 IOBe-
PHEHHS MellKaHLiB;

[l y 3B'I3Ky 3 mnpo6seMaMH KOMILJIEKTYBaHHS CKJaJy
TEPUTOpiaJIbHUX BUOOPUYMX KOMICiH, SIKi yNOBHOBaXKeHi
OpraHi3oByBaTH MiATOTOBKY Ta MpPOBeJeHHA BiJANOBIJHUX
no3ayeproBux BHOOpiB, a TakoX mnpu3HavyaTu (y pasi
noTpebu) NpoMixkHi MiclieBi BUOGOPH B OKPEMHX BUOOPUUX
OKpyrax;

U y 3B'I3Ky 3 HEMOXJIMBICTIO CBOEYACHOTO BiJHOBJIEHHS
BUOOpYOI iHGpacTpyKTypH (BifACYTHICTh NPUAATHUX MPU-
MillleHb /1J1s1 opraHisalii BU6opiB, mpo6/ieMH 3B’ 13Ky Ta iH.).
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OwuiHka peaslbHUX CTPOKIB CTBOPEHHSA 3a3HaY€HHUX llepelyMOB
Ha el Yac HeMOXJIMBA; OJHAK fICHO, L0 BOHM BHUMIpPIOKTHCA
IlOHaMMeHIle MicAuaMU. TakuM 4MHOM, OLIJIBHO NepesdayuTH
MOXKJIUBICTb 6i/1bIlI Mi3HIX (BiAHOCHO Yacy NPUIHWHEHHS BOEHHOTO
CTaHy) CTPOKiB MpU3HA4YeHHsI N03a4YeproBux Ta/abo MPOMiMKHUX
MicLleBUX BHUOOpIB ULIJIAXOM 3alpoOBa/KeHHS CIeliaJbHOro
nepexiJHOr0 MPaBOBOTO PEXUMY Yy 3/iMCHEHHI BpAAyBaHHSA Ha
MicLileBOMY piBHI Ha OKpeMUX TEPUTOPIAX NPOTATOM BU3HAYEHOTO
CTPOKY, 3aKiHUE€HHS IKOTO MOB’siI3aHe 3 MOXKJIUBICTIO IPOBEIEHHS
MiclleBHMX BUOOPIB y MOBHIM BiZjIOBIIHOCTI /10 KOHCTUTYLiIHHUX Ta
3aKOHOJZ@aBYUX BUMOT i MDKHApOJHHUX CTaHZAApTIB Ta HAOYyTTAM
NOBHOBa>X€Hb HOBOOOPAHMMHK OpraHaMH MiCLleBOTO CaMOBpPSAY-
BaHHA.

306i/1bIIEHHA TPUBAJIOCTI CTPOKY NNPU3HAYeHHS [103a4eproBUX
MiclleBMX BUOOPIB Mic/isl 3aKiHYeHHSI BOEHHOI'O CTaHy 3 ypaxyBa-
HHSIM NOTpeOM 3abe3ledyeHHs MICLLeBOTr0 yIpaBJiHHA BUMarae
TaKOX PO3IJIAHYTHU MOXJIMBICTh YTBOPEHHSA CIlelliaJIbHUX JlepiKa-
BHUX OpPraHiB - BiMCbKOBO-UUBIJIBHUX aJMIiHICTpalid - TaM, Je
HEMOXKJIMBE CBO€YACHe BIJJHOBJIEHHS ITOBHOLIIHHOI [JisiJIbHOCTI
OpraHiB MiCLleBOr0 CaMOBpPAAYBaHHS, i3 BHeCEHHAM 3MiH [0
BiZMmoBiAHOr0 3aKOHOAaBCTBa>Y,

3i cmpokamu npusHa4yeHHs1 03a4epProBUX MiCLleBUX BHUOODPIB
TiCHO moB’sI3aHa NMpob6JsieMa cmpoKi8 npogedeHHs: TaKUX BHUOOPIB.
BignoBigHo g0 BubGopuoro kopekcy, yci MicueBi Bubopu (Kpim
YeproBuX, JeHb I[pPOBeJeHHd SKUX BHU3HAYEeHUU YaCTUHOK
TpeTboto ctaTTi 141 KoHcTuTylii), 30KkpeMa ¥ mo3adeprosi Ta
MIPOMIDXHI, IPOBOAATHCA JIMLIe [Bidi HA pPiK — B OCTaHHIO HeJiJ10
6epe3Hs Ta OCTAHHIO Hei/It0 )KOBTHS>L. 3acToCyBaHHA 1ji€el HOPMHU
Il TIC/ASIBOEHHHUX BUOOpIB MOXKe MaTH HaCJAiAKOM TpUBAIAMN
NpOMiKOK 4Yacy (/10 BOCbMU MicsilliB) Mi>K IpU3HaYeHHSM BUOODIB
BHAC/IIZJOK [JIOCATHEHHSI HEOOXiAHUX MepeAyMOB Ta JHEM ix

50 [lus.: Ilpo BiCbKOBO-IMBiJIbHI aaMiHicTpauii: 3akoH YkpaiHu Big 3
gwrtoro 2015 poky Ne 141-VIII. URL: https://zakon.rada.gov.ua/laws/show/
141-19.

51 Bubopuuil Kojekc YKpaiHH; AUB. CTATTIO 5.
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nposefeHHd. OJHaK Take 3aTAryBaHHA 3 BiJHOBJIEHHAM
IOBHOLIHHOI [ifA/JIbHOCTI OpraHiB MiCLleBOr0 CaMOBpPAAYBAaHHA
CylepevyuTh LM HaJeXHOr0 KOHCTUTYLiMHOro (QYHKLiOHY-
BaHHA IHCTUTYTIB IeMOKPaTUYHOI JiepKaBy; Lje MOXKe CIIPUYUHU-
TH NMOTpeOby OiNbLI ONMepaTUBHOrO MPOBeJeHHA TaKUX BHUOOPIB.
Y 3BA3Ky 3 ILMM HeJOLIJIbHO 3acTOCOBYBaTHM 3a3HayeHe
noJsiokeHHs1 Bubopyoro kojekcy woA0 JAHS TOJOCYBaHHA [0
103a4YeproBUX Ta MNPOMDKHUX MiClleBUX BUOOpIB, fIKi OyAyThb
npu3HavyeHi Micisi NpUNUHEeHHS1 (CKacyBaHHs) BOEHHOTO CTaHY,
a NOB’A3yBaTH CTPOKH IX MPOBEJIEHHS 3 HEOOXiAHOW TPUBAJICTIO
nepexiiHOro nepiofy y Ko>kHOMy KOHKpeTHOMY BUIIAJKY.

BucHoBKH

[lepiua 3a octa”Hi 80 pokiB moBHOMacIITabHa BiliHa y EBpori
nopoAuJa HU3Ky Oe3npele/leHTHUX BUKJIMKIB y BcCix cdepax
JepKaBHOTO, CYCHIJIbBHOTO KWUTTA Ta MDKHAPOJHUX BiJHOCHUH.
YKpaiHa wIAXOM MNOBHOI MoOGumi3anii CBOIX 3yCHJIb, BaXKKUMH
)KepTBaMU Ta KpOB'I0 CBOIX 3aXWCHUKIB, 3a MiATPUMKH
Mi)KHApOJHOIr0 CHiBTOBApUCTBa 3/00yBa€ yHiKaJbHUW [OCBI/,
AKWM, 0e3 CyMHIiBy, CTaHe INpeAMeTOM YBaXXHOTO BHUBYEHHS,
aHaJ1i3y ¥ y3araJlbHeHHs He JIM1lle Y Halllii Jep:KaBi.

Croci6 ¢yHKI[iOHYBaHHS JeMOKpPAaTUYHOI NMPaBOBOi JAeprKaBU
B yMOBax 060pOHHOI BiliHU Ha ii BJlacHiM TepuUTOpii, CHpUYUHEHIN
HECIIPOBOKOBAHOK arpeci€ro, He MOXe CHUpATHUCd Ha JOCBiJ
3 IPUYUHU WOTO BiICYTHOCTI. 3aX041 1040 aJanTallii opraHisanii
JiSIBHOCTI IHCTUTYTIB [eMOKpaTHU4YHOI JepaBU [0 NOTped
000POHH 3/[iMCHIOITHCA YKPAiHOI «3 YACTOTrO JIUCTA», HA OCHOBI
IIOTOYHOI NPaKTUKU. HacKi/IbKK ONITUMaJIbHUMM | BUIIpAaBAAHUMHU
€ i 3aX0/1M SIK 1010 BiAMOBiHOCTI mOoTpebaM cuTyalii, Tak i m0/,0
HaJIe’KHOCTI IPaBOBOT0 PEryJIIOBaHHHA, MOXe CTaTHU IpesMeTOM
aHasizy B MabyTHbOMY.

MicueBe caMOBpAAYBaHHS HAJIEKUTD A0 TUX KOHCTUTYL[IMHUX
IHCTUTYTIB, fKi He MOBUHHI OYyTHM BTpavyeHi AeMOKPAaTHYHOIO
Jlep>KaBOl0 HaBiTh B YMOBax BilHU i [iIIbHICTh IKUX Ma€ OyTH
NeploYeproBo BiIHOBJIEHA MiC/is BiHHU. Horo gisnbHicTb B yMO-
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Bax peXHWMy BOEHHOTO CTaHy MOBHHHA OyTH MPUCTOCOBaHA [0
LiJied oNepaTUBHOIO yIpaBJIiHHSA i IIBUJKOTO BUKOHAHHSA pilllEeHb,
110 nepeabavae neBHe 3BY»KeHHS chepU 3aCTOCYBaHHS JleMOKpa-
TUYHUX npoueayp. OJHAK LiHHOIO CKJIaJ0BOK LIbOTO NPAaBOBOTO
pexxuMy B YKpaiHi € mparHeHHs HaBiThb y ik CUTYyallil 36eperTy,
HACKIJIBKM Lle MOXJIUBO, CaMe iCHYBaHHS MiCLIeBOro CaMOBPAAY-
BaHHS; 0YEBU/HO, 1[0 CTYyNiHb 30epeKeHHs iCTOTHO 3a/IeXKUThb BiJj
00’€KTHUBHHMX OOCTaBMH BOEHHOTO NPOTUCTOAHHA. BaksuBum
€ TaKO0X 3aKOHOJaBYe 3aKpillJIeHH MeTH - sKHaWIIBUJLIe
BIZITHOBUTHU NOBHOLIIHHY AiAJIBHICTh OpPraHiB MiCLieBOT0 CaMOBpA-
JlyBaHHA B MaWOYTHbOMY, NiCJd 3aKiHYeHHSI BOEHHOTO CTaHy,
y TOMY 4HCJIi, [ie Lie HeobOXiZHO, Uepe3 NPOBe/leHHS 103aYeproBUX
MicueBUX BHOOpiB. BogHoyac HeoOXxifHO OyJe BpaxOBYBaTHU
MiC/JSIBOEHHI peautil, [0 NTOTPeO6yBAaTUMYTh BXXUTTS HU3KHU 3aX0/1iB
pi3HOro CHpsAMYBaHHA 1 BIiANOBIAHOrO yYacy ix peaJsizauii ajsd
CTBOpPEHHS YMOB, fIKi J03BOJIATb IPOBECTH TaKi BUOGOPHU 3 AKOMOTa
NOBHIIIMM  3abe3neyeHHsIM  BUOOPYMX MpaB TPOMa/sH,
JIOTPUMaHHSIM KOHCTUTYIiMHUX 3acaj, i Mi>KHapOoJAHUX BUOOPUUX
cta”HAapTiB. OTKe, BAXKJIMBO He JONYCTUTU HAZAMIpHOTO IOLIUpe-
HHS i TpuUBasoCTi MOox/IKUBOI (I YyacoM HeoOXi/HOI) TeHAeHLii A0
36epekeHHs y MiCJABOEHHUHN Yac LeHTPali30BaHOr0 ynpaBJiHHA
Ha Micysx, copMOBaHOT0 B yMOBaXx BiliHU.

KopoTkuil orssi moTOYHOro CTaHy i mpobGJieM HpPaBOBOrO
pery/toBaHHA JiJIbHOCTI MiCLeBOrO CaMOBpPAAYBAaHHHA, a TaKO0X
neBHi ifei 1moOJA0 HIAXiB MaWOYTHbOrO BiJTHOBJIEHHS IOBHO-
I[iHHOT0 QYHKIIIOHYBaHHS IIbOTO iHCTUTYTY MiclleBoi IeMOKpaTii
y MiCJASIBOEHHUM 4ac, HaBeJeHi y Lid CTAaTTi, € OAHOI0 3 MepLIUX
cnpo6 cucteMaTusalii ¥ aHa/i3y BiANOBiAHOrO A0CBiAY YKpaiHu
B YHIKaJIbHUX /I Cy4acHOI EBPOIM YMOBaxX.
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KaHAUJAT IOPUJUYHUX HAyK, JOLEHT,

JoLeHT kKadepy KOHCTUTYIIHHOrO npaBa YKpaiHu
HanioHa/sbHOTO OPUAUYHOIO YHIBEPCUTETY

iMeHi flpocnaBa Myaporo XapkiB, YkpaiHa

BB BilHM HA pO3BUTOK O0QiLliMHOI
KOHCTUTYLIMHOI JOKTPUHHU YKpaAIHU

The impact of the war on the development

of Ukraine's official constitutional doctrine

AHoTania. Pocilicbko-yKpaiHCbKa BilHa, fIKa TPUBA€E BXe
NOHA/, [1eB’AITh POKIB, iCTOTHO BIJIMHYJIa HA pOpPMyBaHHS i pO3BU-
TOK HOBMX KOHCTUTYLIMHO-IPAaBOBUX AOKTPHH, AKi CKJAJalOTh
oQiLiiiHy  KOHCTUTYLiWHY JAOKTpHUHY YkpaiHu. OcTaHHA
dopmyeTbea KonctutyniitHum CyzoMm YkpaiHu i sBJsie co6010
CYKYNHICTh IOPUAWYHUX MO3MIiH, K MICTATbCA B HOT0 aKTax
i CTAHOBUTB CUCTEMY OCHOBOIIOJIOKHUX NOTJIAAIB Ha KOHCTUTY1Ii10
YKpaiHy i KOHCTUTYLiMHI NPUHLUMIM Ta L[iHHOCTI, Ki PO3KpH-
BalOTh 3MICT pi3HUX KOHCTUTYLIMHHUX IOJIOXKEHb, IX B3a€EMO-
3B’AA30K, 0a/laHC MK KOHCTUTYLIMHUMH LIHHOCTAAMM Ta CYTb
KOHCTUTYLIIMHO-IIPAaBOBOTO PEryJIIOBaHHA fAK €JUHOrO0 LiJIOro.
Hali6inpminii BOJIMB BiliHA 3[iMCHHWJIA HA CTAHOBJIEHHS TPbOX
JIOKTPHH, B OCHOBI SIKMX € i/lesl 3aXUCTy KJ/OYOBHUX (BIYHHUX)
KOHCTUTYLIMHUX L[IHHOCTEN: YKPAIHCBKOI Jiep>KaBHOCTI, il TepUTO-
piasbHOI LjijicHOCTi, mpaB i cB06OJ JIIOJAUHM i TpoMajsiHUHA.
HpeTbca Npo JOKTPUHY TMO3MTHBHOTO OGOB'SI3KY JepsKaBH,
3 BU/IJIEHHSM 0COOJIMBOI0 KaTeropii 3aXMCHUKIB IUX I[IHHOCTEWY,
JIOKTPUHY «JeMOKpaTii, 3laTHOl cebe 3aXUCTUTU» («BOMOBHHYA
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JIeMOKpaTisi», «036pO€Ha AeMOKpaTisi»), AOKTPUHY KOHCTHUTY-
LiMHOI ieHTUYHOCTI.

KinwuoBi caoBa: pocilicbko-ykpaiHcbKa BiliHa, odiliiiHa
KOHCTUTYLIMHA JOKTpUHa YKpaiHny, Konctutyninnun Cypg
YkpaiHy, JOKTpYHA NO3UTUBHOI'0 000B’A3KY Jiep>KaBH, JJOKTPHUHA
BOMOBHUYOI (030pO€EHOT) AeMOKpaTii, JOKTPpUHA KOHCTUTYLiHHOI
IIEHTUYHOCTI.

Keywords: Russian-Ukrainian war, official constitutional doc-
trine of Ukraine, Constitutional Court of Ukraine, doctrine of posi-
tive obligation of the state, doctrine of militant (armed) democracy,
doctrine of constitutional identity.

Pocilicbko-ykpaiHcbka BiliHa TpuBae€ 3 2014 poky, TOOTO Bxke
noHa/, 9-Tb MOBHUX POKiB. [aps4i ¢pa3u 3MiHIOBaIKCS MepiogaMu
BiJTHOCHOTO 3aTULILIS, aXK NOKU 24 at0Toro 2022 poKy 36porHUN
KOHQJIIKT He mepepic y NOBHOMAacUITabHYy arpecito 3 OOKy
JlepKaBU-OKymnaHTa. Tak yu iHaklle, a paKTop BiliHHU BCi Ii pOKH,
6i/1bI11I0I0 YM MEHIIOK Mipol, BIJIMBAB HA AiJIbHICTb IpoMajgs-
HCBKOI'O CyCHiJIbCTBA 1 yKpaiHCbKOI JepxaBu. lle cTocyeTbca
i ¢ynkuionyBanusa KonctutynifiHoro Cyay YkpaiHu - «cTpaka
KoHcTtuTynii» Ta ii uiHHocTei. [IpeameToM Hamioi yBaru 6yAyTh
pimmeHHss KonctutyuiiHoro Cyay YKpalHM B SIKMX POCIHCbKO-
yKpaiHCbKa BiliHa cTajia TpUrepoM (MmoimToBxoM) 10 GopMyBaHHS
KOHCTHUTYIiHHO-IPAaBOBUX [AOKTPUH, fKi CKJIaJalTb OQiniiiHy
KOHCTUTYILIMHY JOKTPUHY YKpaiHHU.

Y uit crartTi nig odiniiHOW0 KOHCTUTYLiHHOI JOKTPUHOIO
YkpaiHu Mu OyZeMO pO3YMITH CHUCTEMY OCHOBOIIOJIOKHUX
norssAziB Ha KoHcTUTyLito YKpaiHU | KOHCTUTYL[iMHI IPUHLMIIN Ta
LIHHOCTi, fKi pPO3KPHUBAIOTb 3MICT PI3HUX KOHCTUTYLIMHUX
N0JIOXKEHDb, IX B3a€EMO3B'I30K, OajlaHC MK KOHCTUTYLLiHHUMHU
LIHHOCTSIMU Ta CyTb KOHCTUTYLiMHO-NIPAaBOBOI'0 PEryJI0BaHHSA K
eauHoro uisoro. OdiniiHy KOHCTUTYLIHHY AOKTPUHY CKJaJa€
CYKyIHicTh opugudyHux nosunin KoncruryuniiHoro Cyay Ykpa-
iHY, 9Ki MicTATbCAa B IOT0 aKTax.
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Toukor BiAJIiKy HALIOrO JOCJAIJPKEHH CTaHe 3BEepHEHHA [0
JBOX pillleHb OpraHy KOHCTUTYLIMHOTO KOHTPOJIIO B YKpalHi, AKi
JAEeMOHCTPYBaJIM TOrOYacHI MiAXOAU [0 BUPILIEHHSA CKJIaLHOI
KOHCTUTYIiMHOI Npo6JsieMd Ta Mi3Hille 3a3Ha/ld CYTTEBUX
TpaHcpopMalliii, He B OCTaHHIO 4Yepry Mij BIUIMBOM POCIHCbKO-
YKpaiHCbKOI BiHH. HneTbes npo pimeHHs1 Koncruryuitnoro Cyay
Ykpainu Big 26 rpygHa 2011 poxky Ne 20-pn/20111 ta Big 25 ciunsa
2012 poky Ne 3-pn/20122. IlpegMeToM IMOJAHHS B MEPIIOMY
BUIA/IKy OyJI0 lepeKOHAHHA HapOJHUX JleNyTaTiB YKpaiHU B TOMY,
1110 peasiizoBaHe NyHKTOM 4 po3giny VII «[IpukiHLieBUX M00KEHbY»
3akoHy Ykpainu «Ilpo Jlep>kaBHUM 610pkeT YKpainu Ha 2011 pik»
obMmexxeHHs1 y 3aikcHeHHi cratei 39, 50, 51, 52, 54 3akony
Ykpainu «Ilpo craTyc i couiaJibHUM 3axXACT TPOMajsH, SKi
NOCTpaXK/a/Iv BHACAiJoK YOpHOOUIBCHKOI KaTacTpodu», CTATTi 6
3akoHy YkpaiHu «IIpo conjalbHUK 3aXUCT AiTeW BiMHU», CTaTeu
14, 22, 37 Ta 4yacTuHHU TpeThbOol cTaTTi 43 3akoHy YKpainu «lIpo
neHciliHe 3a6e3Me4YeHHs 0Cib, 3BiJIbHEHUX 3 BIICbKOBOI C/1yK0HU, Ta
JlesIKMX IHIIMX 0Ci6» € HEeKOHCTUTYLiMHUM. AJKe, IK CBif4yaTb
«IPUKIHLEB] NOJIOXKeHHA», BUIlle3a3Ha4YeHi HOPMU MaKThb 3aCTO-
COByBaTHCS B MOPSAAKY 1 po3Mipax, BcTaHOBJeHux KabiHeToMm
MiHicTpiB Ykpainu, BUxoAsa4u 3 ¢piHAaHCOBOTO pecypcy O/ KeTy
[lencifinoro ponpy Ykpainu Ha 2011 pik.

Ha pymky nHapogHux penyrtartiB, BepxoBHa Paza Ykpainu
HaZasa KabineToBi MiHicTpiB YkpaiHu npaBo BU3HAYATH NOPAA0K
Ta pPO3Mipu ColjjaJIbHUX BUILJIAT, NepeAdadyeHUX Ha3BaHUMU
3aKOHaMH, 3MIHIOBATH PO3MIpHU COLjia/IbHUX BUILJIAT 3aJI€XKHO BiJ,
HasiBHOro ¢iHaHcoBoro pecypcy IleHciiiHoro ¢onay Ykpainu Ha
2011 pik, yuM oOMexuja KOHCTUTYLiMHI mpaBa TrpoMajsiH Ha
COLia/IbHMAM 3aXUCT.

Y piwenHi no cnpasi Bix 26 rpyansa 2011 poky Ne 20-pn/2011
Koncruryniiaui Cypn YKpaiHM [AiMIIOB BUCHOBKY IIpO Te,

1 PimenHsa KoncrurtyuniiHoro Cyay Ykpainu. PineHHs Big 26 rpyansa 2011
poky Ne 20-pn/2011 URL: https://ccu.gov.ua/docs/639.

2 Pimenns KoHctutyniftHoro Cyny Ykpainu Bifg 25 ciyna 2012 poky Ne 3-
pr/2012 URL: https://ccu.gov.ua/docs/642.
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110 «nepej6adyeHi 3aKOHAMU COLlia/IbHO-eKOHOMiYHi IpaBa He
€ a6cosmoTHUMU». ToMy MexaHi3M peaJizaliil JaHUX IpaB MOXe
OyTH 3MiHeHUH Jlep>KaBOl0 Yyepe3 HEMOXKJIUBICTh iX ¢piHaHCOBOTO
3abe3nevyeHHs LIJISIXOM NPOMOPLIMHOTO Mepepo3mno/iialy KOIITIB
3 MeTol 30epexeHHs 0OaJlaHCy iHTepeciB yCbOro CyCHiJIbCTBA.
KpiMm Toro, mofi6bHi 3axogu «MOXKYTb OyTH OOGYMOBJIEHI
HeOOXiHIiCTI0 3amo6iraHHsA 44 YCyHEHHS pea/IbHUX 3arpo3
€KOHOMIi4Hil 6e3neni YKpaiHu», 1110 € HAUBAXKJIUBIIIO0I0 QYHKIIIEIO
Jlep>KaBH.

Ax 3a3HauuB Konctutyuniiinuit Cyj, «npuHUMN 36asaHcoBa-
HOCTi OIO/XKeTy» € BHU3HAaYaJIbHUM MOpAJA 3 NPUHLUIIAMHU
crpaBeJJIUBOCTI Ta nmponopuiiHocTi (po3MipHOCTi) y Aif/IbHOCTI
OpraHiB Jiep>KaBHOI BJaJH, 30KpeMa, B IPOLeci NiArOTOBKH, PHM-
HATTA Ta BUKOHaHHA /lepKaBHOTO OHO/PKETy HA NMOTOYHUH piK.
Tomy nyHKT 4 po3ziny VII «[IpukiHIeBUX [10/102K€Hb» BCTAHOBJIIOE
LIJIKOM NPUWHATHUM, 3 KOHCTUTYILiMHOI TOYKH 30py, MeXaHi3M
peasiszanii 3akoHiB YkpaiHu «IIpo cTaTyc i conialbHUM 3aXUCT
rpoMa/isiH, fIKi moCcTpaxAaju BHacAiJoK YopHOOUJIbCHbKOI KaTa-
ctpodu», «IIpo coniasbHUN 3aXUCT JiTel BiliHU», «IIpo neHciliHe
3abe3ne4yeHHs 0Cib, 3BiJIbHEHUX 3 BINCbKOBOI CJIyK0H, Ta AEIKHUX
IHIIKUX 0CiO».

Y papyromy piwmenHi Bif 25 ciuna 2012 poky Ne 3-pn/20123,
Koncrutyniinui Cyz YKpalHu BiATIOBiB HA TPU 3alIUTaHHA:

3 3asHaueHe pimenHs KoHctutyuiiiHoro Cyay Ykpainu HaBiTh ¢irypyBasio
B noctaHoBi BepxoBHoi Pagu Ykpainu Big 24 motoro 2014 poxky Ne 775-VIII
«[lpo pearyBaHHA Ha ¢akTu nopyueHHs cyaasmu KoHcrutyuiliHoro Cyay
Ykpainu npucsiry cyaai». Ha fymky BepxoBHoi Pagu YkpaiHu npuidHABIIM TaKe
pimenHss «KoHctutyniinuit Cyx VYkpainu posBosuB Kabinety MinicTpiB
YkpalHUu «Bpy4YHYy» peryJlBaTH piBeHb COLiaJIbHUX BUILJIAT, NPUTOMY IO
paniwe Konctutyniinui Cyn YKpaiHM NpUiiMaB 3 LbOTO NMUTAHHA NPSAMO
npotuiexHi pimeHHsa. Tum camum cyaai KoncrutyuiiHoro Cyay YkpaiHu
GaKTUYHO MOPYLIMJIM MPaBO FPOMAZSAH Ha COIia/IbHUH 3axXUCT Ta JOCTATHIH
KUTTEBUH piBeHb AJis cebe i cBOEI ciM’l, iKi mepeabaveHi cTaTTAMU 46 Ta 48
KoucTtuTyuii Ykpainu». lljonpaBga cnodyaTky BepxoBHui#l Cya YKpaiHy, a moTiM
BepxoBHuii Cyz «peabinityBanu» Konctutyuiiinuit Cysn YkpaiHd, BKa3aBlIH,
10 3a3HavyeHe pilleHHs 6y/0 MPUUHATO B MeXaX BUKJIOUHUX MOBHOBAXEHb,
nepego6avyeHux cratteo 150 KoHctuTyuii Ykpainy, To6To npaBoMipHO (AuB.
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[0 44 NOBHOBa)KHaA Jiep>KaBa BCTAHOBJIOBATH 3MICT Ta 06cAr
CcolliaJIbHUX BMILJIAT 3aJIeXKHO Big 11 coljiaJibHO-eKOHO-
MIYHUX MOKJIUBOCTEH;

UJ 4u Mae npaBo JepxkaBa 3MIHIOBAaTH NOPAAOK I po3Mipu
iCHylOUMX coLiaJIbHUX BUILJIAT Ta JIONOMOTH, siKi piHaHCy-
I0ThCS 32 PaXYHOK KOLUTIB Jlep>kaBHOTr0 O10/pKeTy YKpaiHuy;

U 4u € 0O0B’A3KOBUMH /[iJI1 3aCTOCYBAaHHA CyZaMu YKpaiHU
HOpMaTHUBHO-NIpaBoBi akTU KabineTy MiHicTpiB Ykpainu
3 IUTaHb COLiaJIbHOTO 3axUCTy IpOMajsdH, BHUJAHI Ha
BUKOHAHHA BUMOT BIOJP)KETHOTO KOAEKCY YKpalHU, 3aKOHY
npo /lep>kaBHUM OrOpKeT YKpalHU Ha BiANOBIAHUM piK Ta
IHIIKMX 3aKOHIB YKpaiHU.

OpuaryHa cyTh 11bOTO A06pe Bi;OMOro yKpaiHChKi# CNiJIbHOTI
PimeHHA 3BOAUTBCA [0 HACTYNHOTO. Ik BU3HAaB KOHCTUTYL[IMHUN
Cyn, «Kao6iHer MiHicTpiB YKpaiHH peryjawe NopsAjoK Ta
po3MipH conia/ibHUX BUIIAT Ta J0NOMOTH, SIKi GiHAHCYIOThCA
3a paxyHOK KouWTiB /lep>xaBHOro 6w/a:xety YKpaiHu». Kpim
TOT0, «CYJAM IiJ, 4ac BUPILIeHHs CIpaB NpPO COLiaJIbHUK 3aXUCT
IrpoOMajiiH KepylTbCA NPUHLMIIOM 3aKOHHOCTI», 10 NepeAbdadae
«3aCTOCYBaHHA CyJaMH YKpailHM 3aKOHIB YKpaiHH, a TaKoX
HOPMAaTUBHO-NIPABOBUX AaKTiB BIANOBIJHUX OpraHiB JepkKaBHOI
BJIaJiM, BUJJAHUX Ha MIiJCTaBi, B MeXax MOBHOBAXXeHb Ta y CIOCIO,
o nepenodayeHi KoHcTUTyLi€ Ta 3aKOHaMU YKpaiHu, B TOMY
4yyuCJal HOPMATUBHO-NpaBOBUMX akTiB Kab6GiHety MiHicTpiB
YKpaiHM, BUAAHUX Yy MexKaX Moro KoMmneTeHuii». Ik 3a3Ha4uB
Cyn, pisanpHicTb KabineTy MiHicTpiB YKpaiHM NOBMHHA BUXOUTH
i3 3acag «dpiHaHCOBUX MOKJIMBOCTEH JepraBH, sKka 3000B’s13aHa
CrpaBeJJIUBO i HeynepeaKeHO PO3NOAIIATH CyClliJibHe 6araTcTBO
MiK r'poMaZiiHaMU i TepUTOpiaJIbLHUMU I'POMaZaMHU Ta NPparHyTU
J10 306aJ1aHCOBAHOCTI OIO/KETY YKpaiHU».

Ha npakTuuni ue o3Haudaso, 1[0 JiepkaBHe 3abe3nedyeHHs
COLiaJIbHOTO 3aXUCTy TPOMaJAH Ma€ 3JAIMCHIOBAaTUCA B Mexax

30kpeMa: [loctanoBy Benukoi [lanatu BepxoBHoro Cyny Bix 14 6epesns 2018
poky (cnpaBa Ne [1/800/120/14).
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3alJIaHOBaHUX OIOJKETHUX BUTpPAT, NIPUYOMYy B TOMY BUIIaJKY,
KOJIM YMHHE 3aKOHOJABCTBO YKpaiHM Inepezpbadae OinbLINM
po3Mip colliabHUX BUJATKIB (BUILJIAT), HIXK Ije MOXKe /[03BOJIUTH
cob6i moToyHui [lepkaBHUU OIO/PKET, peajibHUNM PO3Mip BUILIAT
Ma€ BU3HAYaTUCA He 3aKOHOJAaBCTBOM YU CyJOBUMM pillleHHH Ha
JIOT0 OCHOBI, a peaJlbHUMH MOXJIUBOCTAMHU JlepKaBHOTO OOMKe-
Ty, IPOCTillle KaXKy4H, 1aHOM PpiHaHCOBUX BUTPAT i HAJAXOPKEHD
YKpaiHCcbKOl fiep>KaBU.

BtiMm, 3acagHu4yi mosiokeHHs po3finy I OcHOBHOro 3akKoHY
Ykpainy, 30kpeMa, crarti 3, 8, 16, 17, i, mo3a BCAKUM CyMHIBOM,
36poiiHuN KoHOJIKT Ha Cxofi YkpaiHu crnoHykaiu KoHCTUTY-
nivkauit Cyn VYkpaiHu ¢GopMyBaTH [JOKTPUHY IO3UTHUBHOIO
000B’sI3Ky JepkaBH, kvl mnicaa 2014 poky crTaB uyacriue
3BepTaTUCA [0 NOCTYJaTiB JOKTPUHHU IpaB JIIOJAWHH, BKJIKYHO
3 KOHILEMNIi€l0 3000B’s13aHb JepkaBu y cdepi mpaB JIIOJUHY,
«OKpeMO BHKOPUCTOBYIOYM MiAXO0AU 1 HaBITb KOHCTPYKIiIO
«MO3UTHBHI 3000B’s1I3aHHSA» («[IO3UTUBHUU 0OOB’SI30K») Jepika-
Bu»*. Tak, PimenHam KoHctutyuitHoro Cyny Ykpainu Big 20
rpyaHa 2016 poky Ne 7-pn/2016 opraH KOHCTUTYILiMHOL
IOPUCAMKLII TOBEPHYBCA A0 CBOIX NepLINX HPUAUYHUX MO3ULIN
y BiZJHOIIEHHi A0 OKpeMoi KaTeropii rpoMaZisiH YKpaiHU - «0Ci0,
3BiJ/IbHEHUX 3 BiMCbKOBOI CJY)X0M, Ta AeAKUX IHIIUX OCiO»:
«Koncrtutyninaun Cyn  YkpalHM HeOLHOPa30BO pO3IJIA/aB
NUTaHHSA MOB’sI3aHi 3 peaJii3alji€lo MpaBa Ha COLjiaJIbHUM 3aXHUCT,
i cdpopmysitoBaB mpaBOBY MO3ULLi0, 3TiHO 3 siIKOIO B KoHcTUTyL{l
YKpaiHu BHOKpPEMJIOIOTHCA MEBHI KaTeropii rpoMaJsaH YKpaiHy,
10 NOTpPeOyITh [AOAATKOBUX TapaHTIA COLiaJIbHOTO 3aXUCTy
3 OOKy Jep»KaBH; [0 HUX, 30KpeMa, HajeXaTb TPOMaJisiHH, fKi
BignoBigHo A0 ctaTTi 17 KoHcTUTy1ii YKpainu nepe6yBalOTh Ha
cayx6i, y Tomy yucai y 36poiiHux Cuiax YKpalHM Ta B iHIIHX
BilicbkoBUX QOpPMyBaHHSX, OpraHax, 10 3abe3neuyloThb CyBepe-
HiTeT i TepUTOpiaNbHY Li/iCHICTD, i eKOHOMIUHY Ta iHpopMaliliHy
6e3neky (pimweHHs Bif 20 6epe3ns 2002 poky Ne 5-pn/2002, Bix

4 XpucroBa I, [lo3uTuBHi 3060B’s13aHHS AepxKaBu y cdepi npaB JIOAUHU:
cy4acHi Buksiuku ([Ipaso 2018).
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17 6epe3nsa 2004 poky 7-pn/2004) (a63an n'aTUR MiANYHKTY 2.2
NYHKTY 2 MOTHUBYBaJIbHOI YacTUHU)®. OpraHisaniiiHo-npaBoBi Ta
€KOHOMIYHi 3ax0/M, CIpsIMOBaHI Ha 3abe3Me4YeHHS HaJIeKHOrO
COLliaJIbHOTO 3aXUCTy IpoMajisH YKpaiHu, fIKi nepebyBaloTh Ha
cayx6i B 36porHux Cuiax YkpaiHM Ta iHIIMX BiACBKOBUX
dbopMyBaHHSX, a TAKOXK YJIeHiB iXHix ciMel MOB’s13aHi He 3 BTPATOI0
npaneszaTHOCTi, 6e3po6iTTSIM ab0 BiZiICYTHICTIO JOCTAaTHIX 3aC00iB
Juis icHyBaHHA (cTtaTTsa 46 KoHcTuTylii YKpaiHu), a 0co6/IMBICTIO
BUKOHYBaHHMX HUMHU OOOB’SI3KiB 1L[0J0 3abe3nedyeHHs OJHI€E]
3 HalBaJMBIiIUX QYHKLIN JAepKaBU - 3aXUCTy CyBEPEHITETY,
TepuTopiasbHOi LisicHOCTI YKpaiHu (4acTuHa mepiua ctaTTti 17
OcHoBHOrO 3aKkoHy YKpaiHu) (a63al WOCTUM NiANYHKTY 2.2 MyH-
KTy 2 MOTHBYBaJibHOI YacTuHH). KoHcTuTyuitnu Cyz Ykpainu
3a3HayvyaE€, L0 HEOOXiHICTb AOJATKOBUX TapaHTIM coljiaJbHOI
3aXMILEHOCTI Lji€l KaTeropii rpoMaZiiH 3yMOBJIEHa, 30KpeMa, TUM,
o cayx6a B 3CY, iHmux BilicbkoBUX GOpMyBaHHAX Ta PAaBO0OX0-
POHHUX OpraHax JepaBU IMOB’si3aHa i3 PU3UKOM JJis KUTTS
i3/10poB’s, NiIBUILEHUMHU BUMOTAaMHU 10 JUCLUILIIHY, TpodeciiHOol
npuaaTHocTi, paxoBux, ¢paxoBUX, GpisMYHUX, BOJIbOBUX Ta iHILIUX
AaKocTed. OpraH KOHCTUTYLiIMHOTO KOHTPOJIIO BBAXKAE, 1110 HOPMHU-
NPUHUMIM 4YacTUH m'aTol ctaTTi 17 KoHcTuTyuii YkpaiHu mono
3abe3nevyeHHs Jep:KaBol0 COLia/IbHOIO 3axUCTy TPOMajidH, SIKi
nepebyBalTb Ha c1y»x6i B 36poiHux Cuiax YkpaiHU Ta B iHIIKUX
BilicbkoBUX GOpPMYBAHHSX, @ TAKOX YJIeHIB ixHiX ciMell € mpiopu-
TETHUMU Ta MalwTb 6e3yMOBHUM XapakTep. ToOTO 3axojy,
COpsAMOBaHI Ha 3abe3le4YyeHHs [ep>KaBOl0 COLiaJIbHOTO 3aXUCTy
BKa3aHOl KaTeropii oci6, y 3B’A3Ky, 30KpeMa, 3 €KOHOMi4yHOM0
JIOLIJIBHICTIO, COLlia/IbHO-eKOHOMIYHUMU 0OCTaBUHAMHM HE MOXYTb
OyTH ckacoBaHi (ab3any CbOMHUM, BOCBMUM MiANYHKTY 2.2 MYHKTY
2 MOTHUBYBaJIbHOI YaCTUHH).

Ha kiHenp 2018 poky Bxe J00pe moMiTHa TeHJEeHLid [0
dbopmyBaHHSA 0dilliiHOT KOHCTUTYLIHHOI JOKTPUHU O3UTUBHOTO
000B’sI3KYy YKpPalHCbKOI Jiep>KaBU 11[0/I0 TapaHTYBaHHSI KOHCTUTY-

5 Pimennst Koncruryuiinoro Cyay Ykpainu Big 20 rpygHsa 2016 poxy Ne 7-
pr/2020 URL: https://ccu.gov.ua/sites/default/files/docs/7-pn_2016.pdf.
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LiMHMX npaB i cBo6oA. [Ipy npbomMy mniJg OCOOGJMBUM 3aXUCT
MOTPANUJIU OKpeMi KaTeropil, 30kpeMa, Ti AKi NpsAMO 3rafy0ThCA
B po3zisi 1 KoHcTuTyii YKpainu «3arasibHi 3acaiu» B CTaTTIX 16
Ta 17. Ik caylHO 3a3HAa4uB 3 LbOro npusony cyansa Koncrury-
gintHoro Cyay Ykpainu O. O. [leppoMakicbkuil «KOHCTUTYL[iHHUN
Cyzs $aKTUYHO MPOTATrOM OCTAHHBOTO POKY cHOpPMyJiIOBaB HOBI
IOpUNYHI MO3ULil 100 0COOGJUBOCTEN COLiaJIbBHOTO 3aXUCTy
y BUIIaJKaX, KOJM MalTb OYTH 3aCTOCOBaHiI He JIMIIe HOPMH
posgainy Il «IlpaBa, cBo604U Ta 06OB’SI3KH JIIOJUHU i TpoMajis-
HUHa» KoHcTtuTynii Ykpainy, a ¥ npunucu posainy I «3aranbHi
3acagu» OcHoBHOTO 3aKOHY YKpaiHU, 30KpeMa ctaTel 16 Ta 17»°.
BoHa ficTasia cBO€ sickpaBe BUpaXKeHHs y pillleHHI Bifg 18 rpyaHsa
2018 poky Ne 12-p/2018 (cnmpaBa Mpo coliaJbHUNA 3aXUCT
BeTepaHiB BillHU Ta 4seHiB ixHix cimel)7: «CtaTTa 17 KoHcTuTynii
Ykpainu Mictutbca y po3giii | «3arasbHi 3acafgu», AKMM BU3HAYAE
TakKi OCHOBHM KOHCTUTYLIHHOro Jiafy B YKpaiHi, K, 30KpeMma,
CyBepeHiTeT, TepuTOopiaJibHA LiJICHICTE Ta HeAOTOPKAHHICThb
YKpainy, 3aXUCT AKHUX € CIPABOI BCbOTO YKpalHCbKOrO HAapOAy.
HaBeseHe cBifuWTb NpO 3acalHUYUM XapaKTep NOJIOXKEHb L€l
CTaTTi, y TOMy YMCJi 1100 COLia/IbHOTO0 3aXUCTYy 0CiO, HA SKUX
NOKJIaZAEThCA 000B'A30K 3aXULIATH CyBEPEHITET, TEPUTOPia/IbHY
LJIICHICTD Ta HEJOTOPKAHHICTb YKpaiHU».

Buxopsuu 3i 3micty cratei 17, 65 OcHOBHOro 3akoHy YKpaiHu
Konctutynintnuu Cyn YkpaiHU HaroJiomye, 0 rpoMazsaHu YKpa-
1HH, AKi 3aXUIIAI0Th BiTUM3HY, He3a/leXHICTb Ta TepUTOpialbHY
iJicHiCTh YKpaiHH, BUKOHYIOTb KOHCTUTYLiHHO 3HAUY1i PYHKIII].
Tox pgepkaBa MOBMHHA HajaBaTU IM 1 4jeHaM IXHiX ciMeW
0COOJIMBUM CcTaTyCc Ta 3abe3meyyBaTU [AOJATKOBI rapaHTii

6 [lus. Oxpemy ayMmky cypni KoncrutyuiliHoro Cyny Ykpainu IlepBoma-
Hcbkoro 0.0. y cipaBi 32 KOHCTUTYI[iHHUM NOAAHHAM 46 HApOJHUX AeNyTaTiB
Ykpainu mogo BigmoBigHocTi KoHcTuTyIlii YKpaiHH (KOHCTUTYLiHHOCTI)
OKpeMOro MOJIOXKeHHS NYHKTy 26 po3giny VI«IIpukiHueBi Ta nepexifHi
noJsioxkeHHs» bromkeTHoro kozaekcy Ykpainu. URL: https://ccu.gov.ua/sites/
default/files/docs/3_p_2020_1.pdf.

7 PimenHsa KonctutyuiiHoro Cyny Ykpainu Bif 18 rpysnsa 2018 poky Ne 12-
pr/2018 URL: https://ccu.gov.ua/sites/default/files/docs/12_r_2018.pdf.
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COILiaJIbHOTO 3aXUCTY BiANOBIAHO A0 YaCTUHM M'ATOI cTaTTi 17
KonctuTynii YkpaiHu fK mij, 4ac NpoxXoJpKeHHs CJIY»KO6H, Tak
1 mmicid 11 3aKiH4eHHs.

[llogo ocib6, Ha SAKUX MNOKJAAAETHCA OOOB'A30K 3axXMUIIATH
Ykpainy, i1 He3aJIe?2KHICTb Ta TEPUTOPiaJIbHY LiIJIICHICTD, Ta YJIeHIB
ixHiX ciMel 4yacTHHOW m'aTol cTtaTTi 17 KoHcTUTyuii YkpaiHu
nepei6ayeHo 0COOJIMBUMN COLlia/IbHUN 3aXUCT, AIKUU He 0OMEKEHO
yMOBaMM W piBHeM, BCTAHOBJEHUMHU y cTaTTi 46 OCHOBHOrO
3aKoHYy YKpaiHH.

OTxe, 3akpimsieHHda B KoHcTtuTynii YkpaiHu 000B’a3Ky
JlepKaBU 10Jl0 3abe3nevyeHHs COLiaJIbHOTO 3aXUCTy TPOMajsiH
Ykpainy, 4Ki 3axuinaloTb BiT4M3HY, CyBepeHiTeT i TepUTOopia/ibHYy
LTiCHICTh YKpaiHH, € 3alI0PYKOI0 MOTO0 peaJii3allil JepkaBoio Ta
HeJIONyIleHHA 3HWKEeHHA PiBHSA COLia/IbHOT0 3aXUCTY LIUX OCi0 Ta
YJIeHiB iXHiX ciMel» (MYHKT 3 MOTUBYBaJIbHOI YaCTUHU). «3 OTJISAAY
Ha BkasaHe KoHctutynitnun Cyn YkpaiHd, poO3BUBar4u
i KOHKpeTHU3yI04H I0pUAUYHY NI03U1Li10, BUK/JIaJeHy B PilieHH] Bij
1 rpyausa 2004 poky Ne 20-pn /2004, BBaxKag, 1[0 NPUNKC YaCTUHU
n’'satoi ctaTTi 17 KoHcTU Tyl YKpaiHu cJ1ii pO3yMiTH IK TaKUH, 1110
NOKJIaZla€ Ha Jiep>kaBy 00OB’SI30K 3a0e3meyyBaTH TaKOX cColjia-
JIbHUM 3aXUCT TPOMa/isiH YKpaiHU — BeTepaHiB BiHHU, y TOMY YUCJIi
ocib, ki MawTh ocobuuBi 3acayru nepej, baTbkiBUIMHOWO, Ta
4yJieHiB ciMel ocib, fki 3axuland BiTuusHy, 11 He3aseXKHiCTh,
CyBepeHIiTeT Ta TepuTOpiasibHY IiJicHicTE» (ab63al AecaTUH
NyHKTY 4 MoTuByBaJibHOI 4acTuHHU). Kouctutyniinuii Cypa
YkpaiHu BBaxae, 10 3abe3nedyeHHS /[ ep>KaBOK COLiaJbHOTO
3aXUCTY 0Ci0, SIKi BiAMOBIHO 10 000B’SI3KY, MOK/JIAaZE€HOr0 Ha HUX
YacTUHOW mnepuiot ctarTi 65 KoHcTuTynii Ykpainu, 3axuiianu
BiTuKM3Hy, CyBepeHiTeT, TepUTOpiaJIbHY LiJICHICTb i HELOTOpPKa-
HHICTb YKpaiHH, Ta 4eHiB IXHiX ciMel 3ri/{HO 3 YaCTUHOIO I'ATOI0
cratTi 17 KoHcTuTyLil YKpaiHY B IOEJHAHHI 3 YaCTUHOIO NEPILO0
i€l cTaTTi O3HAya€, W0 HaJaHHA IM MiJbr, IHIWMUX TapaHTIH
COLia/IbHOTO 3aXUCTy He Mae€ 3aJiekaTH BiJ, MaTepiaJibHOro
CTAaHOBMIIA iXHiX ciMel Ta He NOBUHHE OOYMOBJIIOBATHCA
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BiCyTHiCTIO (QiHAHCOBMX MOXK/JIMBOCTEN JepkaBM (ab63anu
BOCbMUH - [1eB’ATUN YHKTY 6 MOTHBYBaJIbHOI YaCTUHU).

Maii>ke MOBHICTIO 1ji apryMeHTH OyJid BiATBOpeHi y PimeHHi
KouctutynitHoro Cyay Big 27 sitotoro 2020 poky Ne 3-p/20208.

[loBHOMacuTabHe pociicbKe BTOPTHEHHS iCTOTHO BIJIMHYJIO
Ha PO3BUTOK JOKTPHWHHU NMO3UTHUBHOIO OOOB'I3KY JlepkaBU B OiK
NiJICUJIeHHS 3aXUCTY OXOPOHLiB YKPaiHCbKOI Jlep>KaBHOCTI, y 3a6e-
3MeYeHHI ColliaJIbHUX rapaHTi BUCOKOrO piBHSA [Js BCiX 3axXu-
CHHUKIB i 3aXMCHULb YKpaiHU. BU3HAUYUBIIM XPOHOJIOTIIO POCIHCBKO
-YKpaiHCbKOl BiMHH, OpraH KOHCTHUTYLIMHOIO KOHTPOJIKO THUM
caMUMM BHM3HaB ii YUHHUKOM CTAaHOBJIEHHS i TpaHcdopmalii sk
3raZlaHoi BUlle JOKTPHUHM, TAK i HU3KU IHIIUX AOKTPHUH, PO AKI
“TuMeTbca Aadi. Tak, y PinenHi KoncturtyuiiHoro Cyay Ykpainu
Bif 6 kBiTHA 2022 poky Ne 1-p(II)/2022 3a3HavaeTbcsa: «BHac-
JIiloK 36poiHoi arpecii Pociicekoi ®@enepauii npotu Ykpainy,
posmnouyarol 20 awToro 2014 poky, 4yacTUHaA TepUTOPIil YKpaiHu
(ABToHOMHa Pecny6sika Kpum i micto CeBacTonosib) € aHEKCO-
BaHOW, Jeski paloHu JloHenbkoi Ta JlyraHcbkoi ob6Jsacteit
€ TUMYacoBO OKynoBaHUMHU. [lounHarouu 3 24 srotoro 2022 poky
36poiiHa arpecia Pocilicbkoi @esepauii npotu Y kpaiHu Habysa
NOBHOMacUITabHOro xapakTepy. ['0/10BHy poJib B 060pOHi YKpaiHu
Bisirpatotb 36poiHi Cuau Y KpaiHu Ta iHWi BikcbKOBI popmy-
BaHHS, SIKi CBOEID MY:KHbOI OOpPOTBHOOI 3iHCHIOIOTH edPeKTH-
BHUU 3axXMCT YKpalHCbKOI Jep>KaBU Ta YKpPaiHCbKOrO HapoAy»
(a63an nepni NiANYHKTY 5.1 NyHKTY 5 MOTUMBYBa/IbHOI YaCTUHU
PimenHs)?. 3aiACHIOIOYM KOHCTUTYLiHHUH KOHTPOJb IOJ0
3aKOHO/Z@aBYOr'0 peryJIl0BaHHS COLia/IbHOI0 3aXUCTY BiMCBKOBO-
CAy>00BLiB y 1[Il cripaBi, sKa MOKa30BoO JjicTa/la Ha3BY PO MOCH-
JIEHHH CcOolLiaJIbHUM 3aXUMCT BiMCbKOBOCIY>KOOBIiB, OpraH
KOHCTUTYLIKHOI IOPUCAUKLII CIUpaBCA Ha CBOI NolepesHi 1pU-
JAUYHI mo3unii 100 PO3yMiHHS 4YacTUHM m'AToi craTtti 17

8 luB.: Pimennsa KoncturtyniiHoro Cyay Ykpainu Big 27 ntotoro 2020 poky
Ne 3-p/2020 URL: https://ccu.gov.ua/sites/default/files/docs/3_p_2020.pdf.

9 PimenHs KoHctutynifiHoro Cyny Ykpainu Bif 6 kBiTHs 2022 poky Ne 1-
p(11)/2022 URL: https://ccu.gov.ua/sites/default/files/docs/1_r_2_2022.pdf.
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KoHctutynii Ykpainu. 3 ypaxyBaHHAM BCTaHOBJieHOro KoHCTH-
TyLi€l0 YKpaiHu QYHKIiOHA/JIbHOTO NpU3HaYeHHsA 36poiHux Cui
Ykpainy, B yMoBax TpuBaw4ol 36poHHOI arpecii Pociiicbkoi
®enepanii npoTu YKpalHU 3aKOHOJlaBYe PeryJiloBaHHA MOPAAKY
peasizanii mnpaBa Ha COLiaJIbHUM 3aXWUCT, TapaHTOBAHOTO
YacTUHOIO Nepuioto ctaTTi 46 KoHcTUTyLil YKpaiHu, Ma€ 3/ilCHIO-
BaTUCAd y CHCTEMHOMY B3a€EMO3B'SI3Ky 3 BHUMOraMH 1100
NOCHUJIEHOTO COLia/IbHOT0 3aXUCTY BIMCHKOBOCJIYKOOBIIiB y pO3y-
MiHHI yacTUHM n'atoi ctarTi 17 OcHOBHOro 3akKoHy YKpaiHU.
BilicbkoBocayk00B1i, iHWII TrpoMajsHH, $fAKi 3aaydyeHi [0
BUKOHAHHS 000B'sI3KiB 000POHHU Jlep>KaBH, BUKOHYIOTb 000B'S30K
o0 3axucTy BiTunsHu y 36poiiHux Cuiax YkpaiHu Ta iHIIKMX
BilicbKOBUX (OpPMYBaHHSX He 3apajii OTPUMaHHS CleljajJbHUX
CTaTYyCiB, 30KpeMa NMpHUBiJeiB, NiJibr YU KoMIeHcalii. BogHouyac
npunuc yactTuHu n'atoi crarti 17 KoHctuTynii YkpaiHu 4iTko
NOKJIAJla€ Ha J[IepXKaBY KOHCTUTYLIMHUKA OOOB'SI30K 10/10
CTBOPEHHA CUCTEMU [OCHUJIEHOl  COLjiaJIbHOI  NiATPUMKHU
BiliICbKOBOCJIY?>KOOBIIiB i YJIeHiB iXHiX CiMeH, 1110 MOUIUPIOETHCS HE
TiJIbKY Ha Crelia/ibHi MeHcii Ta 4OMOMOry /Uil HUX, a ¥ NiATPUMKY
y cdepi 0XOpOHHU 3/I0pOB'Sl, OCBITH, a TAaKOX HaJaHHI KUTJA Ta
CliefiaJlbHUX MiIATPUMYUX 3axXOiB MiJ Yac IX Iepexony [no
LUBIJIBHOTO >KUTTSA. BHUKOHaHHA [Jep>KaBO KOHCTUTYLIMHOTO
0060B'AA3KYy 1110/10 3a0€e3MeYeHHs OCUIEHOTO COLiaJIbHOT0 3aXUCTY
BiMICbKOBOCJIY>X00BIIiB, BiiCbKOBO3000B'sI3aHMX ab0 pe3epBicTiB
MOKJIMKaHe He TiJIbKY 3a06e3MeYrTH COLia/IbHUH 3aXUCT KOXKHOT0
3 HUX IHAUMBIAya/JbHO, @ ¥ COPUATH BUKOHAHHIO IPOMaJisHaMHU
YKpaiHu 060B'AI3Ky w040 3axucTy BiTtuum3Hu - Ykpainu, ii
CyBepeHiTeTy, He3aJIeXXHOCTI Ta TepUTopiaJbHOI LiJiCHOCTI.
Bepyyun p[o yBary, 10 BperyJlOBaHHA BiJANOBIJHHUX NUTaHb
Ha/leXuTb A0 po3cyny BepxoBHoi Pagu Ykpainu, Kabinety
MinicTpiB YKpaiHu Ta iHIIUX OpTraHiB JepKaBHOI BJIaAX B MeXax X
KOHCTUTYLIIMHUX NOBHOBakeHb, KoHcTtuTyniinui Cyn YkpaiHu
TaKO0> HaroJiolye Ha TOMY, L0 3aX0/U B cpepi 000poHU AeprKaBU
MalTb OYTH CBOEYACHUMH, MOCAIJJOBHUMU Ta KOMIJIEKCHHUMH,
OCKIJIbKM BiJi iX eeKTUBHOI'0 3alpoOBa/P)KEHHS 3aJIeKUTh CTaH
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060pOHO03/1aTHOCTI ¥ KpaiHu (a63aly YOTHUPH — CiM MiANYHKTY 5.1
NYHKTY 5 MOTUBYBaJIbHOI YaCTUHU PilieHH:).

AKLIeHTyI04Yd Ha TOMYy, L0 «HiATPUMaHHS BUCOKOI'O piBHA
0060pPOHO3/1aTHOCTI € HAWBUIIUMM Jlep>KaBHUM iHTEpecoM i OJ{Hi€l0
3 HaMObIJbII 3aXUIIEHUX KOHCTUTYLIMHUX I[iHHOCTEH YKpaiHW»,
OCKIJIBKA 3aXUCT CYBEpeHITeTy Ta TepUTOpiaJbHOI LiJiCHOCTI
YkpaiHU € «HaWBaOXXJIMBILIUMU QYHKIIIMU JlepKaBU, CIPaBOIO
BCbOI'0 YKpaiHCbKOro Hapojay» (YacTuHa mnepiia craTTi 17
OcHoBHOro 3akoHy YkpaiHu)» (a63al mepmiid OiJOYHKTY 5.2
OyHKTY 5 wMoTuByBasibHOI 4acTuHHU), Kouctutyninnuii Cypa
JIOXOUTh BUCHOBKY, 1[0 «KOHCTUTYLiMHUKA OOOB'S30K JeprKaBU
1010 3a6e3neUyeHHs] OCUJIEHOTO COL[ia/IbHOT'0 3aXUCTY BiMCbKO-
Bocayk60BIiB (cTaTTi 17, 46 KoHcTuTyuii YkpaiHu) € 3Hauy-
W{iUM HiXK OyAb-AKi LiJi, AOCATHEHHS $SKUX 3aKOHO/aBellb
BU3HAyaB fIK MiZiCTaBy /i 3aIpOBa/P)KeHHSI 0OMeKeHHS paBa Ha
OTPUMaHHs OJHOPa30BOI I'POIIOBOI JOMOMOTH y 30iJbLIEHOMY
po3mipi mpu 3MiHi rpynu iHBajifgHOCTI, 306iJblIEeHHI BifcOTKa
BTpaTH Mpale3aTHOCTI YaCOBUMM paMKaMu» (ab3al, nmepuvi
NiANyHKTY 5.3 NyHKTY 5 MOTHBYBa/IbHOI YaCTUHH).

Po3BuBawyu 3a3HavyeHi pUAAdHi no3ulii, KoHCTUTYLinHUA
Cyn Ykpainu y Pimenni Big 12 sxoBTHa 2022 poky Ne 7-p(11) /2022
(wofo couiaJbHUX TapaHTId JJig 3aXUCHUKIB 1 3axUCHUIb
Ykpainu) BBaae€, 110 31 3MICTy 4acTHUH mepuioi, Apyroi, n'aToi
ctatTi 17 KoHcTUTyLil YKpaiHU y iX B3aEMO3B'SI3Ky 3 YaCTHUHOIO
nepuiow CTaTTi 46, 4YaCTUHOIO Mepuio cTaTTi 65 OCHOBHOTO
3aKkoHy YKpalHU BUIIJIMBAE «KKOHCTUTYL[IMHUUN 000B'A30K JAepKaBU
HaJlaTH CHeLiaJIbHUNM IOPUJUYHUM CTATyC TPoMajisiHaM YKpaiHy,
Akl nepebyBaloTb Ha cayx6i y 36poiHux Cuyiax YkpaiHu Ta
B iHIIMX BiMCbKOBUX POPMYBaHHSX, YeHaM iXHixX ciMel, a TaK0X
ocobaM, 10 30pOMHO 3aXHUILAIOTb CyBEPEHITET, TEPUTOpiaJbHY
LUIICHICTD Ta HEeAOTOPKaHHICTb YKpalHM mij 4ac arpecii
Pocinicbkoi @enepanii npoTu Ykpainy, posnoyartoi y stotomy 2014
POKYy, i3 3a6e3neyeHHAM BiZJIOBIIHO /10 IbOTO CTATYCy COLjia/IbHUX
rapaHTiil BUCOKOI0 piBHs» (a63al, LIOCTUH MiANYHKTY 2.3 MYHKTY
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2 MOTHUBYBaJibHOI 4acTWHM)10. YpaxoBylouu HaBeJeHe, OpraH
KOHCTUTYLIIMHOI IOPUCAUKLII B YKpalHi HAroJoulye, 1110 NeHCikHe
3a0e3ne4eHHs fK OCHOBHMH CKJAJHUK COL{iaJIbHUX TapaHTIiH
BUCOKOI'0 PiBHS CTOCOBHO I'pOMajisiH YKpaiHH, fKi epeOyBalOTh
Ha cayx6i y 36poiHux Cuiax YkpaiHM Ta B iHIIMUX BiKCbKOBUX
dopMyBaHHSX, a TaK0X 0cCib, 10 30pOMHO 3axUlAlOTb CyBepe-
HITEeT, TepUTOpiaJbHy LIJICHICTH Ta HELOTOPKAaHHICTb YKpalHU
nij yac arpecii Pocilicekoi @egepariii npoTy YKpaiHu, po3nodaToi
B JitotoMy 2014 poky, He MOXxXe OyTH CKacoBaHe abo oOMexxeHe
(ab3an gpyruil nignyHKTY 3.2 NyHKTY 3 MOTUBYBaJIbHOI YaCTHUHU).

3ipkoBuit ®pencic Pykysma y cBOil OCTaHHIW mpalli 3BepTaE
yBary Ha Te, 10 «B apPUCTOKPAaTUYHUX CYCIHiJIbCTBAx iCHyBaJa
rJIM00KO BKOPiHEHA Bipa B Te, 1110 YECTi i MOLIAaHU 3aCJyTOBYE He
KO>XKHUH, a JIMlIe KJac JIoAeH, AKi pU3uKyBaJId )XUTTAM. Biaromin
LbOr0 MOYYTTSA M AOCI BUPAXXAETHCA B Til 0Ba3i, AKY rpOMaJisiHU
CYy4aCHHUX J€MOKPAaTUYHUX CYCNiJIbCTB 3a3BUYal MPOABJAIOTD 10
Bi/JHOLIIEHHIO 0 COJIZIAT, AKi TMHYTh 3a CBOIO KpaiHy, YM NOJIiLen-
CbKUX | MOMXKEXHUKIB, AKI PU3UKYIOTb KUTTAM I[PU BUKOHAHHI
Cy>k00BHUX 000B’si3kiB. [loBarm a6o momaHW JOCTOWMHI He BCi,
i BOCTaHHIO 4yepry — 6i3HeCMeHHU YU pOOITHUKHY, TOJIOBHA L[iJIb IKUX
N0JIAITAE y NMiJIBULIeHH] BJIACHOT0 06po6yTy»1!L. lle moBHOO Mipoto
CTOCYETbCA U JiKBiflaTopiB aBapii Ha YOpHOOUJIbCHKINA aTOMHIN
eJIEKTPOCTaHILii, AKI CBOro 4acy 3[iWCHUJU IOJBHUI, BHUCOKO
i crnpaBeasvBo oniHeHWW KoHctutyuiitnum CyaoMm Ykpainul2,
A/>xe 6e3 HBOrO BiJJHOBJIEHHSI 4Yepe3 N'SIThb 3 JIMIIKOM pPOKIB

10 Pimmenns Koncrurynifinoro Cyay Ykpainu Big 12 sxoBTHA 2022 poky Ne 7-
p(11)/2022 URL: https://ccu.gov.ua/sites/default/files/docs/7-rii2022_0.pdf.

11 pykyama P, HdenmuuHocms: CmpemaeHue K NPU3HAHUIO U NOAUMUKA
Henpusimus (AnbnuHa ITa6aumep 2019) 46.

12 lus. Pimenusa KoHctutyuiiHoro Cyay Ykpainu Bif 17 siunHa 2018 poky
Ne 6-p/2018 URL: https://ccu.gov.ua/sites/default/files/docs/6-p_2018.pdf,
Pimennss KoHctutyuitiHoro Cyny Ykpainu Big 25 kBiTHa 2019 poky Ne 1-
p(11)/2019 URL: https://ccu.gov.ua/sites/default/files/docs/1_p_2_2019.pdf,
Pimenna KoncrutyuitHoro Cyny Ykpainu Big 7 kBiTHa 2021 poky Ne 1-
p(11)/2021 URL: https://ccu.gov.ua/sites/default/files/docs/1_p2_2021.pdf
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YKpPalHCbKOI [Iep>KaBHOCTI, LJIAXOM NPUUHATTA AKTy NpOroJio-
IIeHHS He3aJIeXXHOCTI YKpaiHH, MOTJI0 BTPAaTUTH OY/ib-IKUH CEHC.

flckpaBUM nNpuKIaZoM 6Ge3nocepejHbOr0 BUKOPHUCTAHHA
3apy0bi>kHOI KOHCTUTYLIiIHHO-NPABOBOI AOKTPUHM CTaja 3rajka
KOHIeNLil «JeMoKparTii, 3aTHOi cebe 3axMCTUTHU» B ab3ali
nepiomMy nyHkty 11 MoTuByBaJibHOI YacTUHU PimteHHda KoHcTu-
TyuiiHoro Cyay Ykpainu Big 16 nunua 2019 poky Ne 9-p /201913,
B AKid HeJBO3HAa4YHO BraJyeTbCcsd KOHLeNNisA (ZOKTpUHA)
BoMOBHUYOI fieMokpaTii (HiM: wehrhafte, streitbare Demokratie,
aHrJ.: militant Democracy). lle nepie pimeHHs B yKpaiHCbKOMY
npaBi, B SKOMy OyJi0 MiTBEP/PKEHO NPUXUJIbHICTb YKpaiHU A0
KOHIeNLil BOMOBHUYOI ;6 MOKpPATIil, 10 IbOI0 MOMEHTY TaKa yMKa
HOCHJIA XapaKTep BUKJ/NYHO TEOPETHUYHOIO MiJXOAYy, AKUU Mir
6yTH aucKyciiHum!4 Ii pemenuis Masa J0CTaTHbO CepHO3HE
NiACPYHTA, «3 OIJIAAY Ha ICTOPi0 CTAHOBJIEHHA YKpaiHCbKOI
He3a/IeX)KHOI Jilep»KaBH, ICTODUYHUH KOHTEKCT Ta 3arposy, Lo
NIOCTaJIM NepeJi Helo Y 3B’A3KY 3 TUMYAaCOBOIO OKYIalli€l0 YaCTUHU
il Teputopii». BigmoBigHo, «YkpaiHa Mae mNpaBo 06CTOHOBATHU
KOHCTUTYLIMHI NPUHLMIHK, Yy TOMY YHUCJAI M IIJIAXOM 3a00pOHHU
[polaraHju TOTAJiTapHUX PeXUMIB Ta BUKOPUCTAHHA IXHBOI
CUMBOJIiKK» (a63ay Apyryuil nyHKTY 11 MOTHUBYBa/IbHOI YaCTUHH).

[To cyti KoHcrutyniiaui Cyp YKpalHM BU3HaB, 110 HOPMHU
3akoHy Ykpainu «IIpo 3acy/pkeHHs KOMYHICTUYHOrO 1 HalioHaJI-
coriaslicTU4HOro (HAIUCTChKOT0) TOTAJiTApHUX PEKUMIB B YKpa-
iHi i 3a60poHy nponara”y ix CMHMBOJIIKW» BiJ 9 kBiTHA 2015 poky
Ne 317-VIII rpyHTyroTbCA Ha NiAXO0Ai, L0 OTPUMaB Ha3BYy
«BOMOBHMYOI AieMokpartii». KoHuenuisa abo JOKTpMHa BOMOBHUYO1
JleMOKpaTii moJisira€ B TOMYy, 100 BUBECTU 3 MOJIITHUYHOTO MOJIS

13 PimenHsa Koncturtyuifinoro Cyay Ykpainu Big 16 saunnas 2019 poky Ne 9-
p/2019 URL: https://ccu.gov.ua/sites/default/files/docs/9_p_2019.pdf.

14 T. bBepueHko «KoHuenuissi BOHOBHMYOI JeMokpaTii B pillleHHi
Koncrutynitinoro Cyay Ykpainu Big 16 sunHs 2019 poky N2 9-p/2019»
B 'erbMan A (pen), FOpuduuHa ocinb 2019 poky: 36. me3 donogideli ma Hayk.
nogidomA. y4acHuKie MixcHap. HayK.-npakm. KoH@. mosodux yyeHux (Maapup,
2019) 31-35.
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napTii, IKi NocAraroTh Ha KOHCTUTYLiMHI LIiIHHOCTi i BCTAHOBUTHU
iHIi 06MeXeHHSI Ha TMOJITHYHY [JisJibHICTBIS. IcTopuUYHO
KOMYHICTUYHUK | HallioHAJI-COLia/JliCTUYHUN PEXUMU HECIU
TOTa/JiTapu3M 1 3JI0UMHM LUX pEXUMIB OyJd HEOJHOPA30BO
3acyxkeHi B cBiTi. TotasiTapusM € MpAMO NPOTHUJIEKHUM
BU3HAHUM YKpalHU NPUHLUIY JAeMOKpaTH4yHOI JAep:kaBu (cT. 1
Konctutynii YkpaiHu) i nmpomaraHfia TOTa/JiTapHUX PEXHUMIB,
OTXe, € aHTUKOHCTUTYILIIMHHUM, O4YeBUJHO, TakKa I[ponaraszja
BXOJUTb B TMPOTUPIYYA 3 KOHCTUTYLiMHUMHU ILiHHOCTSIMH
yKkpaiHcbkoi Jep:kaBul®. HoBesioo KOHCTUTYLiMHOI cyZ0BOI
AKTUBHOCTI CTaJI0 pO3IIMPEHHS Ni/ICTaB /151 3a00POHH AisdJIbHOCTI
NOJITUYHOI MapTil 3 aKLEeHTOM Ha 3axUCTi YKpaiHCbKOI
JepXaBHOCTI, JeMOKPAaTUYHOI CYTHOCTI 3MICTY 11 KOHCTUTYLII Ta
3acaj, KOHCTUTYyLiMHOro Jyagy Ykpainu: «Koncturtyninnun Cypn
YKpainu HaroJsiomye, 10 MNOJITHUYHA MapPTid, B YCTAaHOBYMX,
NporpaMHUX Ta iHIMHUX OQILiHHUX JOKYMEHTax SKOI MiCTUThCS
3amnepeyeHHd 3acaj, KOHCTUTYLIMHOro Jaay YKpaiHu, Ipasa
YKpailHCbKOTr0 HapoAy Ha BJIAaCHY He3aJIeXXHY JepKaBy, 3aKJIUKH
40 JikBifanil ykpalHCbKOI He3aseXXHOl Jep>KaBH, NOpYyLIeHHd 11
TepuTopiasbHOI 1[iJiCHOCTI abo K [0 iHLIOI MeTH, 10 He Bifmo-
Bifla€ AeMoKpaTU4Hili cyTHOCTI 3MicTy KoHcTUTyLil YKpainu, He
MOKe OYyTH JIeETITUMHOM, a AJd il serasnisanii B YkpaiHi HeMae
IOPUIUYHOTO NiAIPYyHTs» (a63al, YeTBEPTUU NYHKTY 9 MOTHBYBa-
JIbHOT YaCTHUHH).

JAnga  ppboro pilleHHA [OKa30BMM CTaJI0 ITHOPYBaHHA
KoHctutynintnum CyioM YKpaiHU 0J1I03KeHb aKTiB Mi>)KHapOJHOTO

15 lus.: Y. Barabash and H. Berchenko, «Freedom of Speech under Militant
Democracy: The History of Struggle against Separatism and Communism in
Ukraine» (2019) 3(28) Baltic Journal of European Studies 3; 10. Bapa6am Ta I.
Bepuenko, «Uu 37jaTHa 3aXUCTHUTH cebe JeMOKpaTisi B yMoBax BiHHH? (Ha
JOCBizi ep>kaBHOTO OYAiBHUIITBA Mij] yac pociiicbkoi arpecii)» (2023) 1 [IpaBo
Ykpainu 54.

16 T. BepueHko «KoHuemnuiss BOMOBHUYOI JeMoKpaTii B pitieHHi KoHcTUTY-
uikHoro Cyay Ykpainu Big 16 sunasa 2019 poxky Ne 9-p/2019» B leTbMmaH
A (pen), FOpuduuHna ocinb 2019 poky: 36. me3 donosidell ma Hayk. nogidoM.
YYACHUKI8 MiXCHAp. HAYK.-npakm. KoH@. moaodux yveHux (Magpug 2019) 31-35.
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IpaBa /|0 AKOr0 amneJIIoBa/IM Cy0 €KTH NpaBa Ha KOHCTUTYILiNMHe
NOJlaHHSI B OOIPYHTYBaHHS CBOEI MO3HILil, a MO CyTi «IPUHLUIY
JAPY>KHBOT'O CTaBJIEHHA 0 MI>)XHApOJHOI0 lpaBa», BBEIEHOT0 HUM
B KOHCTUTYILiMHO-CYJOBUM NMpaKTUYHUM 06irl7. KoHCTUTYyUiHUH
Cyn YkpalHu 3BepTae yBary Ha Te, 10 y Ha3BaHOMY pillleHHI]
[PimnenHns EBponenicbKOro cyaly 3 npas JIIOJUHU y ciipaBbi ,BaiiHait
npotu Yropuiuau“ (Vajnai v. Hungary) Big 8 siunusa 2008 poky]
MJleThbCA NPO CUTYaLil0, KOJIU 3asABHUK CKOPUCTABCA KOMYHICTH-
YHOK CHUMBOJIIKOIO IIiJf 4Yac MNOpoBeJeHHA 3aKOHHOI MHUPHOI
JleMOHcTpalii 6e3 HaMipy BHUSIBUTM 3HeBary [0 MPUHIUIY
BepxoBeHcTBa npaBa (§ 53). OpHak 3 orJiAAy Ha TUMYacOBY
okynauito Pociicbkkoro ®Pepnepaniero ABTOHOMHOI Pecny6uiku
KpuMm Ta Mmicta CeBacTomnosid, a TakoX 4YacTUHHU JloHeLbKOl Ta
Jlyrancbkoi o6J1acTel CUTYyallif, 10 CKIasacsd B YKpaiHi ynpoJoBxK
OCTaHHIX pOKiB, iCTOTHO Bifpi3HSAETHCA BiA cuTyarnii, uo 6y.Ja
B YropliMHI Ha 4Yac yxBaJleHHA EBPONENWCbKHMM CyZOM 3 IpaB
JIIOAVHY pilleHHd Yy cnipaBi ,BaiiHait npotu Yropuuau“ (Vajnai v.
Hungary) Big 8 nunHa 2008 poky, agxe yepBOHY 3ipKy Ta iHIIi
CUMBOJIM KOMYHICTUYHOT'O pEXUMY LUIUPOKO BUKOPUCTOBYIOTH Ha
TUMYacoOBO OKYNOBaHUX TEPUTOPIAX YKpaiHU 36poiiHi popMyBa-
HHsA Pocilicbkoi ®epeparii, He3akoHHI 36poiHI $opMyBaHHS,
CTBOpeHi, mifTpuMyBaHi Ta ¢iHaHcoBaHi Pocilickkoo Pepepa-
L[i€}0, a TaKO0X CaMONpOTrOJIOUIEeHI OpraH, NiAKOHTPOJbHI
Pocilicbkit ®enepalii, ki y3ypnyBasu BiaafHi GyHKLII Ha IUX
TEPUTOPiAX I caMe TOMY € peaJlbHOK 3arpo30l0 Jep>KaBHOMY
CyBepeHiTeTOoBi YKpaiHu, il TepuTopiaJibHIN LjiJIiCHOCTI Ta AeMo-
KpPaTUYHOMY KOHCTUTYyLiWHOMY JafoBi. ToMmy mnepeznb6adeHa
3aKkoHOM 3a060pOHa HAa BUKOPUCTAHHSI CUMBOJIIKU TOTaJiTApHUX
pEeXHMIB Ilepecsiiiye JIeTiITUMHY MeTy ¥ CIpAMOBAaHa, 30KpeMa, Ha
3anobiraHHs 30BHIlIHIA arpecii Ta mnDojasabliiil oKynanii
yKpaiHCbKOi TepHTOpii, 3a6e3neyeHHs1 3aXUCTy MpaB JIOJAUHU
(ab3anu Apyrul, TpeTii NyHKTY 14 MOTHMBYBaJIbHOI YaCTHUHHU).

17 luB.: PimenHs Koncrutyuifinoro Cyay Ykpainu Bif 1 yepBHsa 2016 poky Ne
2-pn/2016 URL: https://ccu.gov.ua/docs/1858.
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HactynHoro pasy [0 KoHUenuii «gemMoKparii, 34aTHOI cebe
3aXUCTUTHU», MaMlKe IOBHICTIO BIiATBOPUBLIU CBOK IOPUAUYHY
no3uuito, Koncrurtyuiinui Cyj Ykpainu 3BepHyBca y PineHHi Bij
21 rpyausa 2021 poky Ne 3-p/2021, mixz 4ac nepeBipkd Ha
BignmoBigHicTh KoHcTuTynil YKpaiHu (KOHCTUTYLiHHICTB) OKpe-
MUX TPHUIKCIB, NOB'A3aHUX 13 3a00OPOHOI PO3MOBCIO/KEHHS
ayzioBidyasbHUX TBOpiBl8. BKOTpe HarosiocMBUIM Ha TOMY, LIO
3aXMCT CyBepeHiTeTy i TepuTOpiaJbHOI LiJIICHOCTI YKpaiHy,
3abe3ne4yeHHs il eKOHOMIUHOI Ta iHpOpMaLiliHOI 6e3MeKH € HallBa-
YKJIMBIIIMMU QYHKLiSIMU Jilep>KaBy, CIPaBOI0 BCbOr0 YKpaiHCbKOI0
HapoAy (yactuHa nepiua ctatti 17 KonctuTynii Ykpainu), opras
KOHCTUTYLIIMHOIO KOHTPOJIIO 3a3HA4YMB, 10 «YKpaiHa Ma€ NpaBo
3aXMILAaTU CBOK He3aJIeXHICTh, CBIM /Jilep>KaBHUM CyBepeHiTeT
i CBOIO TepUTOpia/sibHY WLiJCHICTh LIJISIXOM 3/[iHCHEHHSI TaKUX
CUCTEMHHUX 3aXO0/[iB i 3aCTOCYyBaHHS 3ac006iB, 10 € CiBMipHHUMHY,
JONYCTUMUMU | IPUHMHATHUMH 3 OIJISAZly Ha piBeHb HeOe3MeKH,
3arpos i BUKJHKIB, 1110 IOCTAIU Nepes Helo» (ab3al, yeTBepTUU
nyHkTy 3). ¥ nigcymky Konctutyniinuit CyJ KOHCTaTyBaB, L0
BXXUTI 3axoj{, TMOB'A3aHi i3 3a00OPOHOI0 PO3MOBCIO/KEHHS
ayJioBi3yaJIbHUX TBOPiB MalTh MPABOMIpHY MeTy M CIIPSMOBaHi
Ha 3axUcT iHpopMmaliiiHOi 6Ge3NeKH, Jep>KaBHOI'O CyBepeHiTeTy
i TepurtopiasbHOI LiJMiCHOCTI YKpaiHH, Ha YHEMOX/IWBJIEHHA
JleCTPYKTHUBHOTO iHQOpMaliiHO-IPONaraHucTChbKOro BIJIUBY Ta
TUCKY [JepXaBU-OKyIllaHTa Ha CBIAOMICTb 1 MiACBILOMICTB
rpoMajagH YKpalHU 3a JONOMOroOl ayZioBi3yaJJbHUX TBOpPIB Ta
3aco6iB?’.

Y 3B’A3Ky i3 KOHCTUTYLiHHOIO ¢iKcallielo Kypcy Ha HaOyTTs
YKpaiHOI0 NOBHONPAaBHOro 4JjeHcTBa y EBpomnelcbkoMy Corosi

18 Tug.: Pimenns KonctutyniiHoro Cyny Ykpainu Big 21 rpyaHs 2021 poky
Ne 3-p\2021 URL: https://ccu.gov.ua/sites/default/files/docs/3_p_2021_2.pdf.

19 MMomo 3axucty KoHctuTyuiiHuMm CygoM YKpaiHM He3MiHIOBaHUX
nosioxkeHb KoHcTUTywii YkKpainu, mo 3akpimieni y ii cr. 157, a came:
He3aJIeXKHOCTI i TepuTopiasbHOi misicHocTi - auB.: H. Berchenko, T. Slinko,
0.Horai, ‘Unamendable Provisions of the Constitution and the Territorial Integ-
rity of Ukraine’ (2022) 4-2(17) Special Issue Access to Justice in Eastern Europe
122.
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aKTyaJsli3yeTbCs NMpPOOJIEMaTHKA T. 3. «KOHCTUTYILiMHOI ileHTH-
yHoCTi». lle BifHOCHO HOBa KaTeropid [AJd YKpalHCBKOIr'0 Ipasa,
HaTOMICTb BOHA € Oi/JbII MOLIMPEHOI B EBPOIENCHKOMY IMpaBi,
nepeayciM 3aBAsiku NpakTuli PenepasbHOr0 KOHCTUTYIIMHOTO
Cyay HimMeuuunu. MpeThbcs mpo Te, o eBpomeiicbKa iHTerparis
1 lesieryBaHHA HaJiHALLIOHAJILHUM CTPYKTYpaM [IeBHUX [1PaB 10,0
yXBaJIeHHs pilleHb MAa€ CBOEK MeKer NMUTAHHS, 110 CTAHOBJIATh
dbyHAaMeHTaIbHI LIIHHOCTI HallioHa/JIbHOI KOHCTUTYII, SKi B 0-
JHOMY pasi He MOXyTb 6yTHM IOCTaBJeHi mijg cymHiB. UpeTbcs
nepejyciMm npo mnpasa JjwauHU. JlicaboHcbkuit gorosip 2009 p.
npsiMo 3adikcyBaB IMOBary /A0 «HaliOHAJbHOI ileHTHUYHOCTI»
JlepKaB, 110 Ha MPaKTHULi TJYMAauYUTbCA caMe fIK KOHCTUTYLilHa
ineHTuyHicth. Cnigom 3a OKC HimeuyuuHu posyduaucsa nAo
dbopMyBaHHS JOKTPHUHU KOHCTUTYLIHHOI iJeHTUYHOCTi KOHCTUTY-
HiiiHi cyau Yropuuny, [loabii, MoagoBu Ta iHmiZo.

o cTocyeTbcsa npakTuku KoHcTtuTtyninHoro Cyay Ykpainy, To
HEL|0/laBHO BIeplle BiH BHU3HAB ICHYBAaHHA KOHCTUTYLiKHOI
ileHTUYHOCTI i cdopMyJ/it0OBaB BiAMOBIAHUN TepMiH B pillleHHI
y cIpaBi 3a KOHCTUTYLLiIMHUM NOJaHHAM 51 HapoJHOro Aenyrara
Ykpainu mogo BianosigHocTi KoHcTuTynil Ykpainu (KOHCTUTY-
niiHocti) 3akoHy YKpainu «IIpo 3a6e3neyeHHs PyHKIIOHYBaHHS
yKpaiHCbKOI MOBH fIK Aiep>kaBHoi» BiJ 14 sunua 2021 poky Ne 1-
p/2021: «I3 ypaxyBaHHSIM momnepeJHbOro 0oQilniliHOro TJayMaye-
HHd cTaTTi 10 KoHcTuTynii Ykpainu Ta Ha oro po3BuTok KoHctu-
TyuiiHui CyJ YkpaiHy 3a3Hayvae, 1110 3aKkapb0BaHUM NpUIIKMCAMU
yacTuH nepiuoi, apyroi ctarti 10 KoHcTuTynil YkpaiHu r0puau-
YHUW CTaTyC YKpaiHCbKOI MOBM fK JepXXaBHOI € BOJHOYAC
3aCaIHUY0I0 KOHCTUTYLIMHOKW LIiHHICTIO, MUTOMOK O3HAKOIO
H KJHYOBUM YHUHHUKOM €AHOCTI (cobGopHOCTi) YkKpaiHCcbKoi

20 us.: B.Kosicuuk, I'. Bepuenko, T. Cininbko, «k KOHCTUTYLIiHiHA iIeHTUYHICTb
SIK BTUJIEHHS ycTaHOBYOI Bjaaau» (2022) 29(3) Bicuuk HauioHanbHoOI akagemii
NpaBoBUX HayK Ykpainu 69; [. BepuyeHko «[loBara A0 KOHCTUTYLiHHOI
ileHTUYHOCTI AepxaB-4ieHiB €C: mepcrneKkTUBU AJd YkpaiHu» B A. I'eTbMaH
(pen), YkpaiHcokull kKoHcmumyyioHaniam: BUKAUKU, HaApoOxceHi 80600010
(paBa arogunu 2022) 34-35.
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Jlep>)kaBd Ta HEeBiAJi/IbHOI 4YaCTHHOKW ii KOHCTUTYLiMHOI
izeHTHYHOCTI». Heo36poeHMM OKOM BH/IHO, 10 NO03UIlid
KoHctutyniiHoro CyZy mo MOBHOMY NUTAaHHK NPOJAUKTOBaHA
Cy4yacHHMH peajliiMy, TMOB'I3aHUMM 3 arpeci€el Jep>KaBu-
OKyNaHTa. «3arpo3a yKpaiHCbKil MOBi piBHOCWJIbHA 3arposi
HallioHaJIbHiK 6e3neni YKpaiHu, icHyBaHHIO YKpaiHCbKOI Halii Ta il
Jlep>KaBH, OCKIJIbKM MOBa — Lle CBOEPIAHUM KOJ, Halil, a He Ji1lie
3aci6 cmisikyBaHHs. be3 moBHOLiIHHOTO QYHKIiOHYBaHHS YyKpai-
HCbKOI MOBM B yCiX JiJITHKax MyOJIIYHOTO KUTTS CyCHiJIbCTBA Ha
BCi TepuTopil YKpaiHM yKpalHCbKIM Halil 3arpoKye BTpaTa
CTaATYCy ¥ poJii TUTYJIbHOI 1 Iep>KaBOTBipHOI Hallil, 1110 € piBHO3Ha-
YHUM 3arpo3i 3HUKHEHHA YKpalHCbKOI Aep»aBU 3 IOJITHYHOI
KapTH cBiTy. YKkpaiHCbKa MOBa - JIOKOHe4YHa yMoBa (conditio sine
qua non) nAep»aBHOCTI YKpaiHu Ta il cobopHOCTi. YkpaiHa - 1ie
€JUHUH y CBITI apeaJ, ie Moxe OYTH rapaHTOBaHO 36epeKeHHs,
icCHyBaHHS ¥ yce6iYHUIM PO3BUTOK YKPAiHCbKOI MOBH i, BiZjIOBiAHO,
yKpaiHCbKOI Hallil K Jep>kaBOTBipHOI, TOMYy Oy/ib-fIKi 3a3iXxaHHS
Ha HOPUAUYHUM CTAaTyC YKpalHCbKOI MOBU fK Jep>KaBHOI Ha
TepUTOPIl YKpalHU HENPUITYCTUMI, OCKIJIBKH MOPYLIYIOTb KOHCTHU-
TYLiAHUU J1aJ] Jep>KaBH, 3arpoKylOTh HalliOHaJbHIN 6e3mnewi Ta
caMOMy iCHYBaHHIO Jep>kaBHOCTi YkpaiHu» (a63al MWOCTHH
niAnyHkTy 4.1 nyHKTy 4 MOTHBYBaJIbHOI YacTUHHU). «Buxoasayu
3 00'€eKTMBHOrO CTaHy, B SKOMy HaTelep nepebyBae YkpaiHa
y 3B’A3Ky 3 BIMCbKOBOI arpeci€to 3 60Ky Pocilicbkoi Pepneparii
1 BUKOPUCTAHHSIM HEl ,MOBHOI'0 MUTAHHA" IK OJHOTO 3 iHCTPY-
MEHTIB CBO€I reomnoJiitTuyHoi ekcnaucii, KoHctutyuininuu Cyna
YKpaiHu HaroJioumye, 110 3arpo3a yKpaiHCbKiil MOBi piBHOCHUJIBHO
€ 3arpo30l0 HaljiOHa/JbHIN Oe3neni YkpaiHu» (meplue pedyeHHS
nianyHkTy 13.9 nyHKTY 13 MOTHMBYBaJIbHOI YaCTHHHU).

TakuM 4YKMHOM, OpraH KOHCTUTYLIMHOTO KOHTPOJIKO MIlIOB He
N0 IJISAXY NPUB'SI3KM KOHCTUTYLiMHOI iJEeHTUYHOCTI [0 MUTaHb
€BPOMNENCHKOI iHTerpalii, a, no cyTi, BAKOPUCTaB ii AJs miacuie-
HH apryMeHTalii 100 KOHCTUTYLIMHOCTI 3aKOHY IpPO MOBY,
Ha/laHHS OKPEMUM eJieMeHTaM (10 pedi NUTaHHS: BCIM 4YM Hi)
3acaj; KOHCTUTYLIIMHOTO JIaly XapaKTepPUCTUKU KOHCTUTYILIMHOI
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IIGHTUYHOCTI, 3a/IMLIAOYM 11032 YBArolo BJIACHE PO3KPUTTA
3MICTY BIiANOBIZHOTO MOHATTS, MOr0 HKPUAUYHOTO 3HAYEHHA
Tomo?l. BtiMm, HanpukiHni pimenHs KoHctutyuiitnuit Cyn Taku
3poOUB NpPO30pPUM HATAIK Ha 3B'I30K MOBHOI Mpo6JieMaTHKHU i3
€BpoOMNencbKo iHTerpauiet. «IligTBepAKeHHSI KOHCTHUTYL€E-
JlaBlieM, 30KpeMa, ,He3BOPOTHOCTI €BPOINENCBKOrO0 KypCy
YkpaiHu” Ta BH3HaA4yeHHd ,KypCy Jiep>kaBU Ha HAaOyTTs MOBHO-
NpaBHOI'0 4JieHCTBa YKpaiHu B EBpomnelcbkoMy Coro3i cTpare-
riyHMM” BKa3ye Ha 6akaHHA YKpaiHM poCcyBaTUCA [0 L[iHHOCTeN
efuHOI EBpomnu. «...» ,BepxoBeHcTBO mpaBa“ (mpaBoBJaAfs) K
HEBiZJOKpEMHUH eJleMeHT CUCTEMHM L[IHHOCTEeH, L0 IX MOKJIa[EeHO
B OCHOBY CYy4aCHOT'0 €BPOINEHMCbKOr0 NPaBoONOPAAKY, HAJIEXKUTD J10
Tpiafi NMPUHLMIIB CHiJIbHOI CHAfUMHU EBPONENCHKUX HApPOZIB
nopdj i3 TakvuMu I CKJIaJHUKaMU, AK NpaBAWBa LeMOKpaTid
Y JIIOJCBbKI IpaBa. Y paMKax CHIiJIbHOIO IOPUAUYHOIO NPOCTOPY
€Bpony iCHye KOHCEHCYC ILOAO0 CTPWIXKHEBUX eJIEMEeHTIB
npaBoBJsagJsa» (a63al Tpetid nignyukty 13.3 nyHkTy 13 MoTHU-
BYBaJIbHOI YaCTHUHU).

A Ha geB’dTOMy Micdali mNoOBHOMaclITabHOI BiWHM Cyaas
KoucturyniiHoro Cyny Ykpainu O. [leppomaiicekuint B OkpeMin
AyMIi ctocoBHO PimenHs Big 1 iucronaga 2022 poky Ne 2-p/2022
BiAMiTUB, 10 «chopMysboBaHa B PilleHHI OpUAWMYHA NO3UILiA
1040 He3MiHWBaHOCTI npunuciB KoHctutynili Ykpainy, 1o
3axXMILAITh MpaBa i CBOOOAU JIIOJAWHM i rpOMaJisHUHA, He3aJle-
KHICTB | TepUTOpiaJIbHY LiJiCHICTh, CIPAMOBAaHa Ha JOCATHEHHH
aMOITHOI METH — 3aXUCT KOHCTUTYLiMHOI iIEeHTUYHOCTI YKpaiHu»
(myHKT 4)22. BUAA€EThCH, 1110 MOTEHIia/l JOKTPUHU KOHCTUTYIilHOI
iJEeHTUYHOCTI B CY4YaCHUX peasligdx Ma€ BUCOKI IIaHCU HA PO3BUTOK.

21 T. BepueHko «[loBara /0 KOHCTUTYIiHHOI iIEHTUYHOCTI Jlep:KaB-4JeHiB
€C: mepcneKTUBY AJs Ykpainu» B A. 'eTbMaH (pex), YkpaiHcobkuli koHcmumy-
yioHai3M: 8UKAUKU, HapodiceHi caobodoro (ITpaBa smogunu 2022) 34-35.

22 uB.: Okpema aymka cyani KonctutyuiiiHoro Cyny Ykpainu OJiera
[lepBoMaiicbkoro y copaBi 3a KOHCTUTYLiMHUM noJaHHsM 50 HapoaHHUX
JenyTaTiB YKpaiHU CTOCOBHO KOHCTUTYLIHHOCTI 3MiH 0 cTaTTi 80 KoHcTUTyLil
Ykpainu (o040 HeAOTOPKAaHHOCTI HapoJHUX JAenyTaTiB Ykpainu) URL:
https://ccu.gov.ua/sites/default/files/docs/2_p_2022_pervomayskiy.pdf.
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B upoMy ceHci npuBepTaE yBary KOHCTUTYLiHHe NOJAHHSA
HapoOJHUX JenyTaTiB YKpalHu 99 HapoJHUX JenyTaTiB YKpaiHU
moao odiniiiHoro TaymadeHHs1 ctaTTi 4 KoHcTuTyuii Ykpainu
B acCleKTi MOJIOKeHHA Mpo Te, W0 B YKpaiHi iCHye eauHe
rpoMazsasHcTBO?3, [1iX0 1, 3aCTOCOBaHI OPraHOM KOHCTUTYLiMHO-
ro KOHTPOJIIO NPH BUPILIEHHI MOBHOI NP0O6JIeMH, MOXYTb CTaTH
B Haro/ii ¥ npu BUpillleHHi Npo6JieMU €UHOT0 rpoMassHCTBA. [Ipu
bOMY AyMKa THX XTO J00pe 3HAa€eTbCA Ha TeKCTi OCHOBHOIO
3akoHy YkpaiHW, i, TUM Oijblle, CTOSJU 32 TUMHU YU iHIIUMU
dbopMynoBaHHAMU, MOKe OyTH BUpilanbHOI0. Tak, me 2004 poky
B po3naj MNpe3uAeHTCbKOl KaMIaHil KaHaupaT y llpesupeHTH
YkpaiHu, [irouuid Ha TON 4yac npeM’ep-MiHicTp Ykpainu B. fAnyko-
BUY BHUCJIOBUBCSA 3a 10/ BiliHe I'POMa/iIsHCTBO (KPiM yCbOTO iHILIOTO
TOJi BiH BUCTYNUB 3a HAaJlaHHS POCIKCBKIA MOBI CTaTycy Apyroi
JepxkaBHol, i nmpotu Bctyny Ykpainu B HATO). Toxi Ha Taki
iHiLiaTUBU BifjpearyBa/iu Ti XTo OyB A00pe 3HAHUH 3 KOHCTUTY-
LiIMHUM TeKCTOM. 30KpeMa, B TWKHEBUKY «/l3epKaJio THXHA» BiJ
2 x0BTHA 2004 poky Ne 39 (514) Buiiiia rpyHTOBHA cTaTTA «TpHU
O6akaHHs [AJis1 TpeM €pa», B sKill HOPUCT-MDKHApPOJHUK AHTOH
ByTteliko - oauH i3 cniBaBTOpiB OCHOBHOrO 3aKOoHY YKpaiHH
NOJIIMBCA JYMKaMH 100 PO3YMiHHA NPUHLIUITY EAMHOIO rpoMa-
JASHCTBA Ta YUMHHMUKIB, AKi BIUIMHYJIM Ha WOTO0 KOHCTUTYLiOHA-
Jizanir. K mokasaJsio caMe KUTTH Lii i/je] HOCUJIU lep>KaBHULLbKU U
XapakTep, NPOWILJIU IepeBipKy YacoM W BHUABHWJIKCA [OBOJI
aKTyaJIbHUMHU 3apas. OTke, 3 KOr0 CJIiB, KOHCTUTYLiMHe 3aKpirie-
HHA €JMHOTO0 IPOMaJIAHCTBA 0yJI0 3yMOBJIEHE:

1) HeoOXiAHicTIO 3MillHeHHS yKpaiHCcbKoi Hauii, il ayxy,
KYJIbTYDH;

2) He3JATHICTIO Jep:KaBU 3a0e3NeyruTH Coliia/IbHO-eKOHO-
MiuHi npaBa e ¥ /151 TPOMa/isiH iHIIUX KpaiH (Hanpukaaf
paBa Ha JXKUTJIO, COLiiaJibHe CTpPaxyBaHH{, OXOPOHY
3/I0pOB's1);

23 lus.: KoHctuTyniliHe noaaHHs woAo0 odiniliHoro TiyMadeHHs cTaTTi 4
KoHcTuTynii YkpaiHu B acleKTi MOJI0KEHHS NPO Te, 110 B YKpaiHi iCHye €fuHe
rpomagsaHcTBo URL: https://ccu.gov.ua/sites/default/files/3_473_2021.pdf.
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3) 3HiBeJIlDBaTH MOXJIMBOCTI JleIKMX KpaiH BUKOPHUCTOBYBATH
no/iBililHe TPOMAJASHCTBO $IK [Ji€BUMM 3acib6 BIJIMBY Ha
MOJIITUKY YKpalHU.

Juckycil 1po NOBOEHHI rapaHTil 6e3neku AJd YKpaiHU He
BUYEPIYIOTHCA i/le€l0 6e3a/1bTepHAaTUBHOCTI HAOYTTA NOBHOIPa-
BHOTO 4yieHcTBa B HATO. OgHak, npu BCiX MOXJIMBUX BapiaHTax
PO3BUTKY MO/l He MOXHa He OpaTU [0 yBaru IMOJIOXKEHHS
yactuHu 7 crtarti 17 KoHctutyuil Ykpainu: «Ha TepuTtopil
YKpaiHu He JONYCKAETbCA PO3TALlyBaHHA iIHO3eMHUX BIMCbKOBUX
6a3». [Ipo6sieMa 3HIMA€ETbCA OCTATOYHO Y BUMNA/JKy BHJIYYEHHS
Uboro mnpunucy 3 TekcTty OcHOBHOro 3akKoHy YKpaiHu. AJsie
3pOOUTU Lie B YMOBAaX BOEHHOTO CTaHy HEMOXJIWBO, a MOCT
BOEHHOTO - HepalioHa/JbHO, 4yepe3 Opak d4acy. Ha MomeHT
NiAMMCaHHA BaXXK/IMBUX 0e3NeKOBUX YroJ, KOAHUX HPUAAYHUX
nepenoH OyTM He NOBUHHO. To K B Ll cuTyauii HalbGiabII
NPUHUHATHUM BUXOAOM 6yzae odililiHe TJayMaueHHs HaJaHe
KoncrutyniiauM CyznoM  YkKpaiHW. Y pO3BUTOK [JOKTPHUHHU
KOHCTUTYLIIKHOI iJeHTUYHOCTI B HaroJi Mo»e CTaTU [JOCBiJ
BUpilleHHsA aHasoriyHoi npob6semu KoHctutynitnuMm Cygom
JlutoBchKoi Pecniy6utiku. Y cBoiil noctaHoBi Bif 15 6epe3nsa 2011
p. Cyn 3acTocyBaB CUCTEMHUM MeTOJ, TJyMadeHHS KOHCTUTY-
LiliHOI 3a00pOHK Ha pO3TalllyBaHHS iHO3eMHUX BiMCbKOBUX 6as3s
Yy KOHTEKCTi moTpeb® 3abe3meyvyeHHs1 HE3aJIEXKHOCTI W Oe3neku
JlutoBcbkoi gepkaBu. Konctutyniinu Cya Pecny6siku JlutBa
NOCTAaHOBUB, L0 KOHCTUTYIiHHY 3a00pOHYy Ha pO3TallyBaHHS
iHO3eMHUX BiHCbKOBUX 6a3 Ha TepUuTopii JInToBChbKOI Pecnybsiku
Tpeba po3yMiTH [K TaKy, 1[0 He MOIUPIETHCA Ha BIMCbKOBI 6a3y,
CTBOpEHI Ta KOHTPOJIbOBaHi J/INTOBChKOW Pecny6uikoio chisibHO
3 1i cor03HUKaMU. [HaKIlIe KaXKy4H, 1110 3a00POHY CJIiJ, pO3yMITH SIK
CIIPAMOBAHYy BUKJIIOYHO Ha 3axUCT JIUTBH, 1i AeMOKpaTUYHOI
CHUCTEMHU Ta IHIIUX KOHCTUTYLIMHUX LiiHHOCTeH. lle o3HavaJio, 1m0
KOHCTUTYIIisl HACNIpaB/i J03BOJISI€ pO3TalllyBaHHS BiIMCbKOBUX CHJI
HATO B JIutoBchKil Pecny6uini. CuctemHe TiymayeHHs: KoHcTH-
Tynii B Lid copaBi He Jajio 3MOry NepeTBOPUTH JIUTOBCbKY
KoHcTuTyLilo, 32 BJIYyYHUM BUCIA0BOM cyanai BepxoBHoro Cyny

90



Bnaue eitiHu Ha po3gumok ogiyitiHoi KoHcmumyyitiHoi dokmpuHu Ykpainu

CIOA P. /I)kekcoHa, Ha «caMory6Hy yroay»Z% Came Taka

iHTeprnpeTalid € aleKBaTHOIO HACTPOAM YKpalHCbKOI'0O HApoAy Ta
BiZIIOBiaTUMe CTpaTeriYHUM iHTepecaM YKpalHCbKOI Jlep>KaBU.

24 Nus.: [. Kanimac, «OdiniliHa KOHCTUTYIiHHA JOKTpPUHA: KOHIIEMILis,
3HaueHHS i OCHOBHI mpuHUUNU Po3BUTKY» (2016) 1-2 dinocodis nmpasa Ta

3araJibHa Teopis npaBa 276.
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APTYP OJIEXHO
YuiBepcureT B BistocToky
ORCID: 0000-0003-2594-0376

HoBui1 OcHOBHUM 3aKOH YKpaiHU
- aprymeHTH 3i cpepu JepxkaBHOI 6e3neKu
SIK KOHCTUTYIiHHOTO MUTAHHA!

Ukraine's new constitution - arguments from

the field of state security as a constitutional matter

3MmicT: Ha oCHOBI OPUJUKO-JOTMAaTUYHOTO METOAY Ta aHaJi3y
KOHCTUTYLIMHOI IPAaKTHUKU aBTOP NpejcTaBisie 3MiHU KoHcTUTY-
1ii Ta 3aKOHO/JAaBCTBAa YKpaiHU 3 TOUYKH 30PY KOHCTUTYLIMHOTO
cratycy [IpesusieHTa ik rapaHTa Jep>kaBHoOi 6e3MeKu KpaiHU i Ha
iX OCHOBi 3AiMCHIOE HOBY MNepiofM3allil0 OCTAHHIX JeCATHJITb

1 B pamkax cepii ceMmiHapiB: BmuB BifHM Ha KOHCTUTYLiMHY CHCTeMY
yhnpaBaiHHA B YkKpaiHi Ta iHmux KpalHax LlenTtpanbHo-CxigHoi €EBpomny,
opraHizoBaHui y cmiBnpaui 3 Bumow mkosow WSPIA B Xemysi, LleHTpoM
PasymkoBa B KueBi Ta [10/1bCbKO-YKpaiHCbKUM KJIyOOM KOHCTUTYLiOHAJICTIB,
OyJio poBeJieHo ABi 3ycTpiui. [lepma Big6ynacsa 1 rpyansa 2022 poky Ha TeMy
JKoHCTUTYLilHI JeTepMiHaHTH BiAmoBiAi Ha 36polHUM Hamayg Pocii Ha
Ykpainy”, a gpyra - 7 6epe3nss 2023 poky Ha TeMy ,BIiuB BiliHU HAa KOHCTUTY-
LiliHy CUCTeMy MpaBJiHHA B YKpaiHi Ta iHWMX AepkaBax LleHTpasbHOI Ta
CxigHoi EBponu”. Y IBOX JOMOBIASAX 1 MPeACTaBUB MUTAaHHSA, Ki 3T0JI0M 6yJIH
ony6JiikoBaHi siK: A. OsexHo, ['eono/liTUYHI JleTepMiHAHTH KOHCTUTYI[iHHOTO
cTa”HoBuIla [Ipe3usieHTa YKpaiHu fIK rapaHTa CyBEPEHITETY i TEpUTOpiaJbHOI
nisicHocTi AepkaBy, ,Gubernaculum Et Administratio” 2023, N2 2 Ta A. OJyiexHo,
K. CknapoBcbkuil, KoHCTUTY1iHE peryJ/iloBaHHS CTaHY BilHU — 3ayBaKeHHS Ha
npukiaai Xopsaril Ta Ykpainuy, ,Mys$l Polityczna” 2023, Ne 1(17), 3HauHi
YACTUHHU SKUX CKJIAJJAal0Th Lie JOC/iKEeHHS.
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YKPalHCBKOTO0 KOHCTUTYLiOHA/Mi3My Ta JOBOAUTH, IO KOHCTUTY-
1id, IPpUWHATA Y MUPHUU 4yac, He B 3M03i nepej0adyuTy NoTpebu
BOEHHOIO 4acy, NONPYM HaMaraHHdA 3aKOHOJaBLd. 3arposy, AKi
Hece 3 C000I0 CTaH BillHM, BUXOJASATb 32 MeXi KOHCTUTYIIMHOTO
peryJiloBaHHd, 3aJIMIIAIOYM TNPUCBAYEHI HWOMY KOHCTUTYLIiHHI
NOJIOXKEHHSI 0e3KUTTEBUMH, | HaBITh 3'ABJAETbCA OaKaHHA [0
N03aKOHCTUTYLiHHUX 3ax0/iB. O61/1Ba 1li apTyMeHTH CBiJlyaTh Ha
KOPUCTb pOOOTH HaJ MeperyisfoM yKpaiHcbkoi KoHCTUTY1LI.

KiroyoBi cioBa: CtaH BiliHH, YKpaiHa, KOHCTUTYIid, JepKa-
BHa 6e3MeKa.

Keywords: State of war, Ukraine, constitution, state security.

I. BiliHa B YkpaiHi, sika 3auyenuJia NPaKTUYHO BCi aCMeEKTH
KUTTS CyCHIJIbCTBA, 3BiCHO, He OMHUHYJ/Ia ¥ YKPAIHCbKy NPaBOBY
CUCTeMy, fKa Mmigjanacd KPUTHUYHIM OLiHLI. 3 TOYKHU 30py
KonctuTynii Ykpainu Big 28 yepBHA 1996 poky, 6y/10 6 nepeoi-
JIbLIEHHAM CTBEP/KYBAaTH MNP0 HeaJeKBAaTHICTb I HeraTUBHY
OLiHKY 1i moJIoXKeHb Mif, yac 36poriHoro KoHikTy. OfHaK Aenanti
YacTili 3aKJUKU cepel, MPeACTaBHUKIB YKPAlHCbKOI HAayKU [0
NirOTOBKKM Ta NPUUHATTA HoBoi KoHcTuTyuii Ykpainu ab6o,
NpUHAMMHI, A0 mneperssgay 4uHHOI KoHCTHUTyLil, 3MylyHOThb
HNPUCKINJIUBO NePerJiaHyTH il HUHIIHIK 3MicT. OAHUMHU 3 KJIHOYO-
BUX KOHCTUTYLIMHUX NMUTAHb 1le B MUHYJIOMY CTOJITTI CTa/u
NUTaHHS, IOB'AA3aHI 3 Aep>KaBHOIO O6e3MeKol0 Ta 060poHo. CaMe
3 Lli€l TOYKU 30py aBTOP PO3IJIAHYB [iBA NIUTAHHA: IHCTUTYT CTAHY
BiiHU B yKpaiHCbKii KOHCTUTYLII y 3iTKHEHHI 3 KOHCTUTYLiHHOIO
MPAaKTUKOI OCTAHHIX MicAUiB i, LIMpIIe, BIJIUB TeoNOJITUYHUX
NoZil, TOJIOBHMM aKTOpPOM fKMX OyJsia YkKpaiHa, Ha icTopio
KOHCTUTYLIOHa/Ji3My HAIIOro CXiAHOrO cyciza i, 30Kpema, Ha
KOHCTUTYIiKiHE peryJIloBaHHS BULLE3raZlaHOro NUTaHHA.

II. IlonoKeHHd, 3akpinJieHi B MolepeHiX akKTaxX KOHCTUTY-
LIMHOTO piBHA, JIATJIA B OCHOBY I0JIO)KeHb HOBOro OCHOBHOTIO
3akoHy YKpaiHM, NPUUHATOrO INiCJd 3HAYHUX NOJITHUYHUX
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noTpsiciib 28 4yepBHA 1996 poky?2. Y 3aroJioBKy 6yJio 3p06JieHO
NOCUJIaHHA Ha pilleHHf, XapaKTepHi JAJs 3axiJHUX JeMOKpaTiHy,
1110, 3 OZJHOTO OOKY, € CHMITOMaTUYHUM JiJI1 yKPAIHCbKOI CUCTEMHU
NpaBJiHHA B Il OpUTiHAJILHOMY BapiaHTI, MiAKPECAI0YU NO3ULLiI0
npe3uJieHTa, a 3 IHWOro OOKy, He MifHiMalwuyu TpagUlinHUX
3arasibHux ¢GoOpMyJiloBaHb Mpo cTaH BiWHU. Takoxx He 6yJio
NPUUHATO pilleHHA 0pPO HAABHICTb pPO3AiNYy, NPUCBAYEHOTO
Jlep>kaBHilM 6e31nelyi, B 3arajibHiv cucteMaTuli OCHOBHOrO 3aKOHY,
BOEHHUU CTaH 3a/IMIIUBCA KOHCTUTYLiMHUM NyHKTOM3. BiH He
BXO/JIUTH 10 KaTeropii HaI3BU4aMHUX CTaHIB B YKpaiHi, 110 TaKOX
niTBEPKYETbC THUM ¢GaKTOM, 10 BiH He OOrOBOPHETHCSA
B 3aKOHO/[aBYOMY peryJIIOBaHHI Ha/i3BUYAaWHOrO CTaHy, a JIMLIe
BK/IOYeHUH Jo0 3akoHy ,[Ipo ob6opoHy Ykpainu”4 BiiiHa a6o
BOEHHUU cTaH 3raayeTbcad B KoHctutynil Tpuui. KoxHa 3 nux
CTaTel € NiJITBepAKEHHSAM Te3H, CPOpPMYJIbOBAHOI B CTATTi, HiX
CBiJEHHAM [JaJIEKOIJIAAHOCTI YKpaiHCbKOrO 3aKOHOJAaBL.
Brnepue B 3arajJibHOMy BUIJIA/JI 3aKOHOJAABelb 3BePTAETbCA [0
NOHATTS BillHM, BBOAAYM OOMEXXEeHHS MPUHLUIY MOJITUYHOIO
NJIOpaJiisMy Ta 3a60pOHY YTBOPEHHS i AisJIbHOCTI MOJIITUYHHUX
napTiil Ta rpoMaZiCbKUX OpraHisalliii, nporpamHi 1jiji abo 3axou
SKHX CIPsIMOBaHi, 30KpeMa, Ha mponaraHay BidHu (4. 1 cT. 37
KoHcTuTynii). Bxke expressis verbis npo BOEHHUU CTaH FOBOPUTH
KoHcTuTy1id, KOJIK 06rOBOPIOE MPOLEeAYPY Horo oroJioiieHHs. Le
NOBHOBaXXeHHs BigmoBigHo a0 m. 9 4. 1 cT. 85 KoHcTuTywii
HaJlexxuTb BepxoBHii Pagi, dka 3a nogaHHaM Ilpe3ugeHTa
OTOJIOIIY€E BOEHHUM CTaH Ta YKJaJeHHS MHUPY, @ TAKOX CXBAJIIOE

2 Kouctutynisa Ykpainu Big 28 depBHa 1996 poky (254k/96-BP);
Koncrutynia Ykpainu Big 28 yepBHa 1996 poky 3 nepegmoBoro €su Touek,
BugaBuuntBo Celimy, BapmaBa 1999. [losicHeHHs 3MiH: AHmxell Kyo6ik,
fpocnaB TypaykoBcbkuil. Bapmasa 2018, https://biblioteka.sejm.gov.pl/wp-
content/uploads/2018/02/Ukraina_pol_010118-1.pdf.

3 JuB. cratti 17 i 24 KoHctutyuiiiHoi yroau Big 8 dvepBHsA 1995
poky.https://zakon.rada.gov.ua/laws/show/1%D0%BA/95-%D0%B2%D1%80
#Text.

4 3akoH Ykpainu BiJ 6 rpyaHs 1991 poky ,IIpo o6opony Ykpainu”, Ne 1932-
XIl/ ,BBP” -1992 - N2 9, cT. 109 3i 3MiHaMu Ta J,ONOBHEHHSIMHU.
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pimeHHsa [lpe3npeHTa nNpo BUKOpUCTaHHA 30porHux Cua Ta
iHIIMX BiMCbKOBUX (QOpMyBaHb y pa3i 36poilHOro Hamajy Ha
Ykpainy. lle BigobpakeHo B nmyHKTi 19 yactunu 1 crarTti 106
KoHcTuTynii Ykpainy, 3rifHo 3 akuM [Ipe3anieHT 3BepTaeThCcs 1,0
BepxoBHOI Pasii 3 Ipono3uLii€lo OroJiollieHHs: BOEHHOTO CTaHy Ta
NpUMMaE pillieHHs PO BUKOPUCTaHHA 36porHux Crua YKpaiHu Ta
IHIIMX YTBOPEHHUX BiANOBIJHO [0 3aKOHIB YKpaiHU BIMCHbKOBHX
dopMyBaHb y pasi 30poHHOro HamaJgy Ha YkKpaiHy, 10
NOBTOPIOETHCA B 3akoHi ,,[Ipo 060poHy Ykpainu”.

Bule3rajaHuii 3aKOH TaKO0X He Ja€ BU3HA4YEHHS TEPMiHY
,BOEHHUM cTaH”, Mmifi IKUM MOXXHA PO3YyMITH (GAKTUYHUU CTaH
cipas, 10 HepejbadaEe peryJjOBaHHS MiXAep»KaBHUX BiJHOCUH
CUJIOBUMU MeTojaMu®. TakUM YMHOM, OTOJIOLIEHHSI CTaHy BillHU
He O3Haya€ 3MiHU y BHYTpPIIIHbOMY 3aKOHOJABCTBi, a JiMlle
NOBIZIOMJIEHHS] NIPO NEeBHY CHUTYyalil0 iHIIIM JepKaBi Ta MiXHa-
POAHIN CNiJIbHOTI. 3aKOH pO3pi3Hs€ TEPMiHM ,CTaH BiMHU" i ,BOE-
HHUM 4ac”, iKMW NOYMHAETbCS 3 MOMEHTY OrOJIOUIEHHSl CTaHy
BililHM ab0 MOYaTKy BOEHHUX [Iiil i 3aKiHUY€ETbCA i3 3aBEpLIEHHAM
CTaHy BiMHHU. Y pasi 36pouHOI arpecii BCi Aep>kaBHi OpraHu Ta
BilicbKOBi pOpMyBaHHS MOXKYTb BXKUBAaTH BCiX MOK/IMBUX 3aX0/1iB
JUis 1i YHUKHEHHs], He 4eKatouu odil[iiHOro oroJiolieHHsI CTaHY
BiliHU (4. 2 cT. 4 3akoHy). Lle o3Hayvae, o 36poiHi cuau YKpaiHu
BXXe MOYMHAKTh 00MOBI Aii Ha mifcTaBi BiAMOBIJHOTO pilleHHS
Npe3u/leHTa, He YeKaloyu Ha OroJIOLIeHHHA IapJlaMeHTOM CTaHy
BiMHU. BigmoBigHO, MmifcTaBow [Ji OrOJIOIIEHHS CTaHy BiMHU
MOXe OyTH Jiile 30polHa 30BHIilIHSA arpecis a6o 3060B's13aHHSA
111010 CMiJIbHOI 060POHM BiJ arpecii, 1110 BUIIJIUBAE 3 Mi>KHAPOAHUX
JoroBopiB®. OroJsiolieHHs CTaHy BIMHM BUMAarae CHoiBIpani

5 Jlus. A. Klafkowski, Prawo miedzynarodowe publiczne, Bapmasa 1981,
c. 401. JuB. Takox B. B. TonmosibHuLBbKUH, B. M. TuuHa, [Ipo6eMu MpaBHUX
peryJoBaHb MOHATb ,BOEHHUM cTaH’, ,CTaH BiMHM” ta ,BOEHHUH dYac’,
AnMinHicTpaTuBHe Ta MUTHe npaBo 2019, N2 4 (25),c.91iH.

6 BigmoBigHo 10 [logatky 1 Pe3zostonii 'eHepanbHoi Acam6.iei OOH 3314 Bin
14 rpyaHs 1974 p. ,arpecis - 1ie 3aCTOCYyBaHHS 36pOMHOI CUJIY [IeP3KaBOIO IPOTHU
CyBEpEeHiTeTy, TepUTOpiaJibHOI HEJOTOPKAHOCTI a60 MOJITUYHOI He3aeXKHOCTI
iHmol gepxaBu abo OyJb-IKMM IHIIMM YUHOM, HecyMmicHUM 3i CTaTyTOoM
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npesujeHTa (moJaHHsA) i mapsaMeHTy (odililiHe oroJionieHHs),
asie Hi KoHCTUTYLif, Hi 3aKOHU HEe BCTAHOBJIIOITH YACOBUX PAMOK
JUIA po3rdaay nojaHHA npesujeHTa. OfHAK, 34a€TbCA NPUPO-
JHUAM pO3IJIIHYTU Lie MNUTaHHda 6e3 3BoJjikaHb. Tak caMo
criBIpald IJIaBU JeprKaBH i NapaMeHTy BUMarae nporoJoleHHs
MHUDY, AKe X0Y 1 YKIaJaeTbca BepxoBHoto Pazoro, aie nonepeaHbo
NO0Tpebye MiANMCAaHHSA MUPHOTO JJOrOBOPY, AKUH, 1K Mi>XHapOAHUU
JoroBip, patudikoBaHUM Bij iMeHi YkpaiHu, BuUMarae yd4acti
[IpesupenTa’.

PimenHs mon0 3actocyBaHHs 36poriHuX CUJ € OJiHI€O 3 Mpe-
poratuB lIpe3ujenTta, ajse BUMarae JAJid CBO€EI JIEFITUMHOCTI
cxBaJieHHs post factum BepxoBHoto Pazmoto. MeToro 11i€l BUMOTH €,
3BUYalHO, 0OMeXXeHHs NOTeHLiMHUX 3JI0BXKUBaHb NPe3UJeHTCh-
Ko Baafor. OAHAK MM MOXEMO YABHUTH CUTyalilo, B AKIH
[Ipe3naeHT BUKOPUCTOBYE 36poiiHi cuu BifnoBigHo fo0 KoHcTU-
Tyuil (3axucT Bif 36poiiHOoro Hamagy), a [lapsameHT He noro-
JDKYETBHCS 3 IUMS.

3Bakaloyd Ha ICHyBaHHA BHIEe3a3HAYEHUX I10JI0XKEHD,
BUHHUKJIM TIE€BHI Cylepe4yky IWIOAO0 pillleHHA NPO IiXHE 4YacTKOBe
He3acTocoByBaHHs y 2022 poui®. BHacnifok cnanaxy 36poMHOro
KOoHQJIiKTY 23 stoToro 2022 poky. [Ipe3aujeHT YKpaiHu NpUUHSB
pillleHHd PO BBeJeHHSA HaJ3BUYauHOTo cTaHy Ha 30 AHIB Ha BCiK

Opranizanii 06'egnanux Haniit...”. luB. Prawo miedzynarodowe. Materiaty do
studiow, red. B. Wierzbicki, Bistoctok 2000, c. 426.

7 CtaH BiiHH MOXKe 6yTU MPUNMHEHUH 6e3 MignucaHHsI MUPHOIO JOTOBOPY
IIJISXOM OJIHOCTOPOHHIX JlekJapaniii abo ¢pakKTUYHOr0 BCTAaHOBJIEHHSI MUPHHUX
BiIHOCUH MiX Jlep>kaBaMH, siKi BowioTh. [JuB. W. Goralczyk Prawo miedzyna-
rodowe publiczne w zarysie, Wydawnictwa Prawnicze PWN, BapmaBa 1995,
ctop. 415.

8 JluB. Takoxk A. Olechno, Prawotwoércze formy dziatalnosci wtadzy
wykonawczej na UKkrainie, Bisoctonpke Opuanune HaBuanus 2019, vol. 24, Ne
4,7z.20B, c. 328 i gani.

9 B ocTaHHI Micsi B MoJIbCbKi# JiiTepaTypi 3'ABUJIOCA KiJibKa TBOPIB, 1110
ONHUCYIOTh IIepeIYMOBH Ta Mepebir KoHQJIIKTY, Hanpukaaj, P. Pienigzek, Opor:
Ukraincy wobec rosyjskiej agresji, Warszawa 2023; L. Donaj, Polityka
bezpieczenstwa Ukrainy po 2014 r., [losnanb 2022; M. M. Metgiewska (red.),
Przegrana wojna - konflikt na Ukrainie, beneficjenci i bankruci, Bpousas 2022.
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TepUTOpPil KpaiHKU 3a MexaMu JlyraHcbkoi Ta JloHelbKoOl
ob6saacrteitld. Toro x aHA BepxoBHa Pajja Hajana 3akoHOJaBue
cxBaJieHHs aKTy [Ipe3ueHTa, i popManbHO 3 ONiBHOYI 24 JIIOTOTrO
Ha/J|3BUYalHUM cTaH HabyB uyuHHOCcTill. Ha piBHI KOHCTUTY-
[[ilHOTO peryJiloBaHHs HaJ3BHYaWHUU cTaH (B YKpaiHCBbKIiH
HOMEHKJIaTypi - HaJA3BUYalHa cUTyalis) BBoAUTbca [Ipesupe-
HTOM y pa3i Heo6xiAHOCTI B YKpaiHi ab60 B 0KpeMHuX Ii MicLieBOCTAX
(m. 21 ct. 106 KoHctutynii). 3akoH1?2 BU3HAYa€ HaJ3BUYAWHUHN
CTaH fIK OCOOJIMBHUM NMPaBOBUM pEXUM, IKUH MO>Ke THM4YacOBO
BBOJUTHCA B YKpaiHi abo B okpeMux il MicueBocTsX y pasi
BUHUKHEHHS Ha/I3BUYaWHOI CUTyalil 3 TEXHOTeHHUX IPHUYUH ab0
BHACJIiIOK HA/I3BUYaWHUX CUTyaLild NPUPOLHOr0 XapaKTepy, 110
COPUYMHSAE YU MOXKe CIPUYUHUTHU 3arubesib JroJied, 3aBAaHHSA
3HAaYHUX MaTepiaJIbHUX 30MTKiB, BUHUKHEHHS 3arpo3u >XUTTIO
i 3,0poB'10 rpOMa/isiH, a TaKOX y pasi cnpoby BUYMHEHHS JiepiKa-
BHOI'O NepeBOPOTY abo 3MiHM KOHCTUTYLIMHOrO JaAy YKpaiHH
IIJISIXOM HacuJbCTBald.

10 Yka3 [Ipe3ugeHTa Ykpainu Bij 23 moTtoro 2022 poky Ne 63/2022 ,IIpo
BBeJIeHHs] HaI3BUYAHHOTr0 CTaHy B OKpeMHUX perioHax Ykpainu”, https://www.presi
dent.gov.ua/documents/632022-41393 (moctyn: 10.01.2023).

11 3akoH Ykpainu Big 23 smotoro 2022 poky Ne 2101-1X ,[Ipo 3aTBepaKeHHS
Ykazy lIpe3ugenTta Ykpainu ,IIpo BBeleHHS1 HaZ3BUYANHOTO CTaHY B OKpEMHUX
perionax Ykpainu”, https://zakon.rada.gov.ua/laws/show/2101-20#Text (zmo-
cryn: 10.01.2023).

12 3akoH YkpaiHu Big 16 6Gepesna 2000 p. ,Ilpo npaBoBUH pexum
Haa3BU4aiHoro ctany”, Ne 1550-111 // ,BBP”. - 2000 - Ne 23, c. 176.

13 HagsBuyalHUU CTaH NepeZ0avya€ HaJlaHHS OpraHaM Jep:KaBHOI BJIaJH,
BilICbKOBUM Ta OpraHaM MiCL[eBOI'0 CaMOBpPSAyBaHHS BU3HAuYeHHUX 3aKOHOM
NOBHOBaXXeHb, HEOOXiAHUX [Jis1 BiJjBepHEHHS1 Hebe3NeKu Ta 3abe3nedyeHH:
Jlep>kaBHOI 0e3IMeKH, 3aXWUCTy 3J0pOB'S 1 KUTTA TpoOMafisiH, HAJEXKHOTO
bYHKI[IOHYBaHHSI €KOHOMIKH Jlep:KaBH, OpTaHiB Jep:KaBHOI BJaJu Ta OpraHiB
MiCL[eBOTO CAaMOBpPSAYBaHHS, 0XOPOHU KOHCTUTYLIHOrO JlaAy; HaA3BUYalHUN
CTaH [JIONYCKAa€E BBEeJleHHSI THMYacoOBUX OOMeXeHb MpaB i CBO6OJ JIOAUHU
i rpoMagsiHWHA, 3yMOBJIEHUX 3arpo3ol0, Ta O6MeXeHb MNpaB i iHTepeciB
IOPUUYHUX OCi6 Ha BHU3HAYeHUH CTPOK. [Ipe3ujieHT mpuiiMae pilieHHs Mpo
BBeJ/IEHHS HA/I3BUYAaMHOT0 CTAaHY yKa3oM, sIKUM BUMarae€ AJjisi CBOEi YUHHOCTI
KoHTpacurHauii IlpeM'ep-MmiHicTpa Ta MiHicTpa, BifmoBizmajsbHOro 3a ioro
peaJtizanir. Lle ogHe 3 TpPbOX KOHCTUTYLLIHHUX NIOBHOBAXXeHb NIPE3UIEHTA, IKe
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Ak 6ayuMmMo, B pa3i yMOB BBeJleHHS HAJ3BUYAHHOIO CTaHY
WAeTbCA MNP0 BHUHUKHEHHS BHYTPILWIHBOI 3arpo3y, L0 MOXe
BUKJIMKATH 3JUBYBaHHA 3 OrJIALY Ha JOCUTb YITKY CHUTYyalil0 Ha
KOpJOHaX YKpaiHu TOro AHA. MOXJIUBUM BUIIPpABJAHHAM MOTJIO
6 cTaTU TPaKTyBaHHS KOHQJIIKTY Ha HOro mo4yaTKoBid cTazii sk
BHYTPIIIHbOTO, CHPUYHUHEHOTO CenapaTUCTCbKUMU NIparHeHHAMHU
Jlyrancbkoi Ta /loHenbKOI pecny6JiiK, He3aJeXHICTh SKUX OyJsa
BU3HaHa Pocierw 21 sntoToro, i AKi came 23 JIIOTOr0 3BEPHYJIMCA 10
Pocii no pomomMory. 3arpo3a 30BHIIIHbOIO MOXOJKEHHS CTaJjla
O4eBU/JHOK Yepe3 J[eHb, KOJM POCIKCbKI BiMCbKa poO3M0OYa/iu
BTOPTrHEHHA. Y ik cuTyauii [I[pe3auaeHT YkpaiHu BUAAB yKa3 Mpo
BBeJIEHHS] BOEHHOIO CTaHy Ha BCil TepuTopil Ykpainul4.

B pe3yJbTaTi YUCJIEHHUX MONpPaBOK 30eperJyio Lieil 060B'sA30K (Te X caMme
CTOCY€ETBhCA | HaZI3BUYAaWHOTO CTaHy HAaBKOJIMUIHBOTO CepefioBUINA, NP0 SAKUH
HTUMeTbCcs HUX4e). fK i y BUNaAKy 3 iHIIMMHU HaJ3BUYAMHUMH CTaHAMH,
pilmeHHsT Mae GyTH 3aTBep/keHe BepxoBHOI0 Pajjoro mpoTsrom [JBoX [HIB.
3ampoBa/KEeHHI0 HAa/I3BUYAaMHOI'0 CTaHy BHAC/II/IOK JIIOACHKUX Ail (TEPOPUCTHU-
YHUU aKT, Cipo6a Jlep>KaBHOTO [epeBOPOTY TOLIO0) Ma€ NepeAyBaTH 3BepHEHHS
npe3uzieHTa B 3aco6ax MacoBoi iHpopMaliii a60 B 6yIb-sIKUH iHIINHA MOXKJIUBUN
Croci6 3 BUMOTOI0 MPUIMHUTH HaI3BUYalHY CUTYallito. Y pasi 3arpo3u »KUTTIO
JIIoied HaI3BUYalHUN CTaH MOXe OYTH 3alpoBaKeHUH 6e3 monepeKeHHs.

HazzBuyaliHUM cTaH MoKe 6yTH BBeJleHUH B YKpaini ctpokoM Ha 30 f1i6, a B
OKpeMux II MicleBOCTSX - CTpokoM Ha 60 aib. Horo MPOAOBXEHHS 3/iHCHIO-
€ThCSl YKa30M NPe3U/IeHTA 32 NOTO/XKeHHM 3 BepxoBHo10 Pasioro MakcuMyM Ha
30 pgHiB. PilneHHA Npo JOCTPOKOBE CKaCyBaHHS HaJ;3BUYaWHOTO CTaHy pUiMa-
€TbCS IPE3ULEHTOM OJJHOOCIGHO 260 Ha BUMOTY MapJiaMeHTy

3akoH 3 2000 poky He mepeab6adyaB Heo6XiAHOCTI pO3UIMpeHHS MOBHOBA-
>KeHb IJIaBU JiepKaBU. 3 iHIIOro 60Ky, yKa30M Mpe3ujeHTa MOXKyTh Oy TU HaJlaHi
JI0JJaTKOBi NOBHOBaXKe€HHs, HeoOXxiAHI AJg HopMasisanii cuTtyanii, opraHam
BJIaJIU HA TEPUTOPIl, e BBeJeHO Ha/3BUYalHUU CTaH.

3akiHyeHHs Ail HaI3BUYaNHOTr0 CTaHy Ma€ HACTaTU 3 YCYHEHHAM iCHYIOUMX
3arpo3 abo cTabijisalfieto cuTyanii B epkaBi.

14 Yka3 Ilpe3ugeHTa YKpainu Big 24 sotoro 2022 poky Ne 64/2022 ,Ilpo
BBe/IeHHSI BOEHHOTO CcTaHy B YkpaiHi”, https://zakon.rada.gov.ua/laws/show/
64/2022#Text (moctym: 10.01.2023), 3rogoM 3aTBepKeHUN BepxoBHOIO
Payoro 3akoHoM Ykpainu Ne 2102-1X Big Toro x aHs, https://zakon.rada.gov.
ua/laws/show/64/2022#Text.
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3rigHo 3 KoHcrtutyuniero, [Ipe3npeHT npuiiMae pilleHHS Ipo
BBeJIeHHS] BOEHHOTO CTaHy B YKpaiHi a60 B OKpeMUX ii Mic1ieBoCcTAX
3aKOHOM Yy pasi 3arpo3d Hamnajay, HeOe3NeKH [ep>KaBHIN
He3asexxHocTi Ykpainu (m. 20 ct. 106 Koncrutynii). BogHouac
Npe3u/ieHT MOXKe IPUNHATH pillleHHHA PO 3arajJibHy ab0 4acTKOBY
Mob6isizanito. O6uaBa aKTU BUAAKTbCA Yy ¢opMi ykasiB
[Ipe3upeHTa i He MOTPeOYHOTh KOHTpAcUrHauii AJs HaOyTTH
YUHHOCTI. PilleHHA Npo BBeJ€HHA BOEHHOIO CTaHY 3aTBEpIKY-
€ETbCS MNOTIM MapsaMeHTOM!®. 3aKOHOJaBYe peryJlOBaHHSA
BOEHHOTO CTaHy MicTUTbCA B 3akoHi Big 12 TpaBusa 2015 p. Ilpo
IpaBOBHMHW pEXHUM BOEHHOrO CTaHy'1® Ta [HIIMX 3aKOHax,
Hanpukiaazg, ,IIpo ob6opony Ykpainu”. 3rigHo 3 gediHiniero, 1o
MIiCTUTBCI B HbOMY, BOEHHUM CTaH - Il€ OCOOJIMBUM NMPABOBUMU
pexXuM, SKMKA 3alpoBa/PKYETbCA B YKpaiHi abo B OKpeMuX ii
MicClLIeBOCTSX y pa3i 306poiHOI arpecii, 3arpo3u 36poiHOT0 Hanazy,
3arpo3u JiepKaBHill He3aJIeKHOCTI YU TEPUTOPia/IbHIN LiJIiCHOCTI
YKpaiHu, AKUU nepenbadyae HaJaHHSA JepXKaBHUM OpraHaw,
BIUCBKOBUM Ta OpraHaM MiCL[eBOr0 CaMOBpSZlyBaHHS IOBHO-
Ba’KeHb, AKi HeoOXifHI AJig 3amobiraHHa Hebe3mneli Ta 3abe3mne-
yeHHs1 Oe3NeKMu Jiep>KaBH, a TaKOX MNepeabdavyaloTb TUMYACOBE,
YyMOBHe OOMeXeHHs INpaB i CBOOOJ JIOJWHU | TpOMaJAHHHA,
a TAKOX MpaB Ta iHTepeciB IOPUAUYHUX OCiO i3 3a3HAUYEHHAM iX
TpuBasocTi (cT. 1). He3Baxarouu Ha 30BHIlIHIN XapaKTep 3arpo3u
i, BiAMoBigHO, 1i TPUBAJIiCTh, AKYy Ba>KKO NPOTHO3yBaTHU, BOEHHUU
CTaH B YKpaiHi BBOAUTBbCA Ha OOMeXeHHUH Inepiof yacy,
BU3HAYEHUH yKa30M npe3ujieHTa. Tak cTtasocd 24 J10TOro, KoJau
BOEHHUU CcTaH 6yJio BBeJieHOo Ha 30 AHIB, a noTiM 14 6epe3Hs 2022
poky npojoBxeHo 1ie Ha 30 AHiB. [loganbiui npojoBxKeHHS OyIU

15 BigmosigHo mo m. 31 4. 1 cT. 85 KoHcTuTyniii, BepxoBHa Pazsia 3aTBepaxye
yKa3u Npo BBEJEHHSI BOEHHOTO ab0 Ha/3BMYAHWHOIro cTaHy B Ykpaini a6o
B OKpeMHX ii MiCI[eBOCTsX, MPO 3arajibHy a6o 4YacTKOBY Mobisisalito, mpo
OTOJIOLIEHHSI OKpPEMHUX MiCLeBOCTell 30HaMM HaJ3BHUYallHOI €eKO0JIOTiYHOi
cUTYyalii npoTsAroM 2 AHiB 3 JHA NiAnKcaHHA ix [Ipe3augeHTOM.

16 3akoH Ykpainu Big 12 TpaBHs 2015 poky. [Ipo mpaBoBuUit pexKUM BOEHHOTO
ctaHy, BBP 2015, Ne 28, cT. 250.
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3/liiCHEHI LJISIXOM BHECEeHHS1 3MiH A0 yka3y Big 18 kBiTHsa, 17
TpaBH4, 12 cepnHs, 7 1ucTonaza Ta 6 J0TOro, cno4atky Ha 30, a B
ocTaHHi MicsLi Bxke Ha 90 gHIB.

BujaeTtbcad nNpUPOAHUM, L0 OrOJIOLIEHHA CTaHy BiMHU
CYNIPOBO/KYETbCA BBEJIEHHAM BOEHHOI'O CTaHY, 1110 BXe TATHe 3a
co6010 mpAMi HACAIAKM [AJi9 NpPaBONOPAAKY JepaBH, abo X,
HaBMNaKH, 32 BBEJIEHHAM BOEHHOIO CTaHy caifye odiniliHa 3MiHa
MD>XXHapOJHHUX BiITHOCHH Yepe3 OroJIolleHHs CTaHy BiHU. OjHaK y
bOMY BHUINAJKy, HE3BaXKal0UM Ha YiTKI KOHCTUTYLiMHI NOJIOXe-
HHA, YKpaiHa BupilmmMia iX He BHUKOpUCTOBYBaTH. lle OyJio
IPOKOMEHTOBAHO IMO-pi3HOMY. 3aCTyNHUK MiHiCTpa 0OOPOHHU
Ykpainu I'aHHa Mandp 3adBuJa, 1O B Cy4acHOMY CBITI BilHa
BU3HAETHCS BiMHOI B peasbHOCTI i /i1 LIbOTO He MNOTPiOHO
NiANUCYBaTH OKpeMi JOKYMEHTH, a BillHa B YkpaiHi Tpuae 3 20
awTtoro 2014 poky: ,Akuo, Hanpukaazd, € akKT BTOPTHEHHS
iHO3eMHUX BiliCbK Ha Hallly TepUTOpito, paKT oKymaliii, To e Bxke
arpecis, a iHaKllle KaXy44 - BiliHa. | He Ma€ 3Ha4YeHHs, BU3HAIOTh
Lle Y4 Hi, orosiomeHa BiMHa 4u Hi. To6TO HeMae HeoOGXiZHOCTI
NpUMMaTH 3aKOH YU BHUJABAaTU yKa3, SKAM OM KOHKPETHO
niITBEpAKYBaB, 110 MU NepebyBaeMo y cTaHi BikHU" Ta ,(...) laTa
no4yaTKy 30poHHOI arpecii Heo4HOPa30BO 3ra/lyEThCS B 3aKOHAX Ta
CyZ[0BUX pilleHHAX. Hapa3i Mu Maemo 17 BHUPOKIB, Ki JOBOAATH
y cyZzi, mo Pocifa BUMHMIA 3/I04UH NPOTH YKpaiHU - 30pOWHY
arpecito” ta ,[loHSTTS ,,HeoroJsiolieHa a60 HEBU3HAHA BillHA - Lie
HapatuB @OCB” (PepepanbHa cayxba Oesneku Pociiicbkoi
®epepanii)l’.

He3Bakaroun Ha BKa3iBKy HeOOXiJHOCTI MNiATBepAKeHHS
baKTUYHOrO cTaHy BiHM B YKpaiHi NpaBOBUMM iHCTPyMEHTaMH,
BU3Ha4eHUMU KOHCTUTYLi€0 Ta 3aKOHaMM YKpaiHH, 3 MeTOI
Ha/laHHA MI>KHApOJHIM CIIJIBHOTI Ta CyZlaM JA0AAaTKOBUX rapaHTIiN
i mpaBOBUX NiACTaB [AJd NPUTATHEHHA [0 BiANOBIAAJNBHOCTI

17 . Mansp, [loHaTTs ,HeoroJiolleHa abo0 HeBW3HaHa BiWHA” - 1€
¢elicbemHuil HapaTuB https://www.mil.gov.ua/news/2022/03/20ponyattya-
neogoloshena-abo-neviznana-vijna-che-feesbeshnij-narativ-%E2%80%93-ganna-
malyar/ (moctym: 1.02.2023).
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BOEHHUX 3JIOYUHILIB, BiAIIKOAYBAaHHA €KOHOMIYHOI Ta MOpaJbHOI
IIKOZY, 3aB/IaHOI rpoMaZisiHaM YKpaiHU BHAC/IJIOK Ail 30pOMHHUX
CWJI, Ha piBHI BUKOHABYOl BJIa/IU Ta MapJlaMeHTy He OyJI0 BXKUTO
KO HUX 3aX0/iB /1 BUKopucTaHHA 1. 20 cT. 106 i, BifgnoBigHo, 1.
9 4. 1 cT. 85 KoHCcTUTYy1LI.

Ha 1e 3BepHYB yBary yKpaiHCbKUU NOJITHK i AUnioMaT AHApin
[lleBYeHKO, 3a C/I0BAMU AKOTO ,3 HPUAUYHOI TOUKHU 30pY BBEL€HHA
BOEHHOI'O CTaHy HeJOCTAaTHbO, TOMY 110 Lie BHYTPIllHE NUTAHHH,
a OroJIOlIEHHsSI BOEHHOTO CTaHy - L€ 30BHIIIHE NUTaHHS"18.
AnanoriyHo npokoMeHTyBaB i C. JIMceHKO, 3a3HAYWBIIH, L0
,BOEHHHH CTaH" 3a YUHHUM 3aKOHOJABCTBOM PETYJIIETHCA Oi/bLI
4yiTKO, HiX ,CTaH BilHU~ B 3akoHi ,[Ipo o6opoHy Ykpainu”, ane
HacnpaBAi HAeTbCcA Npo JABa Ppi3Hi nuTaHHA. , OCHOBHOMO
3MICTOBHOIO BiMIHHICTIO € WPUAUYHE BUSHAHHA Ilepe] CBITOBOIO
CHiJIBHOTOIO, 1[0 YKpaiHa nepebyBa€ y cTaHi BiiHMU. (...) PisHuLd
Mi>X BOEHHUM CTaHOM i CTaHOM IiCJISl OTOJIOLIeHHS BiMHY BaXK/IMBa
JAJI 30BHILIHBOI MOJIITUKKA YKpalHH, 30KpeMa [AJid MOXJIHUBOCTI
YKpalHCBKUX 'POMaZiIiH BUMAraTu KoMIleHcalil Bii Mi>KHapOJHUX
CyA0BUX iHCTUTYLiH Bif Pocii gk aepxkaBu-arpecopa. Cborogsi -
IOPUAMYHO - [ MDKHapoAHUX wopucaukuiv, Big OOH po
MD>)XHapOJHOro apbiTpaxXy — y Hac HeMa€ BiMHU. Y Hac BOEHHUU
CTaH, [Kicb BilicbKOBIi fiii. Asie Hi My, Hi Pocis He nepebyBaemo y
CTaHi BiHU 3Ti/HO 3 Mi>KHApOJHUM mpaBoM”19.

Tesa mpo HamMcaHHA KOHCTHUTYL{l Ha MHMPHHUM 4YacC TaKOX
nigTBepmxyeTbca crartero 37 KoHcTuTynil YKpaiHu, AKy MU
LUTyBaJM Ha no4daTky. [lpy 1bOMy BCi OOMeXeHHS L0Z0
byHKI[iOHYBaHHS MOJITUYHUX MAPTik y AeMOKpaTHUYHIN AeprKaBi,
3a3HayeHi B Ljil HOPMI, MO>KHa BBaXaTH [iNCHUMU K Y MUPHUU

18 0. BisoyceHko, Yy noBruHHA 6y/1a YkpaiHa ,0QiliiiHO OroJIoCUTH BiliHY”
Pocii?, https://ms.detector.media/manipulyatsii/post/29569/2022-05-27-chy-
povynna-bula-ukraina-ofitsiyno-ogolosyty-viynu-rosii/ (goctymn: 1.02.2023).

19 JI. KakaysiHa, H. HikosaeHko, OroJiollieHHs1 CTaHy BiiHM Ta BBeAE€HHS
BOEHHOTO CTaHY: KOHCTUTYILiHHO-NMpPaBOBi 3aKpimjieHHs, 3MIiCT i IOpPUAWYHI
Hacaiaky, https://lexinform.com.ua/dumka-eksperta/ogoloshennya-stanu-vijny
-ta-vvedennya-voyennogo-stanu-konstytutsijno-pravove-zakriplennya-zmist-i-
yurydychni-naslidky/ (qoctyn 10.01.2023).
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yac, TaK i B eKCTpeMaJIbHil AJid JepKaBU CUTYyallii, a caMe MOXe
BUKJIMKAaTU CyMHIBM 3abopoHa THUX, MOporpamHi niji a6o
OIAJBHICTD dKUX CHOPAMOBAHI Ha JIKBiJalil He3aJaeXHOCTI
YKpaiHy, 3MiHY KOHCTUTYLLIMHOIO JIaZly HACUJIbHULIbKUM LIJISAX0M,
MOPYILIEHHA CyBEepPEeHITETY I TEpUTOPIiaJbHOI LiJiCHOCTI AepKaBHy,
nigpuB il 6e3neKH, HE3aKOHHEe 3axOIJIEHHS Jep>KaBHOI BJaJHY,
HACUJbCTBO, PO3MNaJIOBAaHHA MIXKETHIYHOI, pacoBOi, peJiriiHoi
BOpPO’KHeYi, OCATaHHA Ha NpaBa i cBOOOAM JIIOJUHH, 30DPOB'A
HaceJieHHA20, mponaraH/Zly BillHM B IIMPOKOMYy pPO3yMiHHI. Yu
BUCTYINaTH NPOTHU YKJIAJEeHHS MUPY Ha HEBUTIJHUX JJIF lepKaBU
yMOBax i 6aaTy NpOoJOBXeHHS BiMHU OyJe MOpYIIEeHHAM CTaTTi
37 721 KpiM TOTO, yKJIaJleHHS] BUMYLIEHOT0 MUPY, 1110 IPU3BeE [0
3HAaYHUX TEPUTOpiaJbHUX 1 JIIOJACBKHX BTpaT abo0 BiMCHKOBHUX
penapawniii, MoXke po3rJaa4aTUCHd AeIKUMU NOJITUYHUMU CUJIaMHU
AK IIPOBaJI | OCKap>KyBaTUCA B LIl CUTYyalil.

3 oryg4y Ha BUIeCcKa3aHe, BaXXKO 3HaWTU B KoHcTuTywil
Ykpainu 1996 poky cBiffUeHHA Ja/IeKOTJIAJAHOCTI 3aKOHO/JaBUs
B aHaJIiI30BAaHOMY IMTAHHI, 110, NIAKPECJUMO, He € BUHATKOBUM
nigxonoM. lle mMoxxe OGyTH pe3yJsbTaToM Bi3yasizanii ¢yHKIio-
HYBaHHS /[lep>KaBU JIMIIe B MHUPHUKW YacC, OCKIJIIBKU BaXKKO
nepef0ayMT HaA PIiBHI KOHCTUTYL[iIMHUX TMOJIOKEHb OiblI
Ka3yiCTUYHY JAWHAMIKy CTaHy BIWHU. MOXJIWBO TaKOX, 110
pery/jwoBaHHA CcTaHy BiMHM B OCHOBHMX 3aKOHaX Cy4aCHHUX
JleMOKpaTii € pe3yJbTaTOM MeBHOI ,CUJHU  PO3LIWPEHHH
KOHCTUTYIiMHOI MaTepil, ika Jvile B MalbyTHboMy chOpPMYE

20 Bisib1ie Toro, cTaTTA 37 JONOBHIOE 3a60POHY MOJITUYHUMU MapPTiIMU Ta
rpoMa/iCbKUMU OpraHisalisiMy, 1[0 MaloTh BOEHI30BaHi popMyBaHHs. TakoxX He
JOIMYCKAETbCA CTBOPEHHS i JiSI/IbHICTb OpraHi3alliiHUX CTPYKTYP MOJITUYHUX
NapTii B oOpraHax BHKOHAaBYOI Ta CyJ0BOI BJaJd, BHKOHAaBUYMX OpraHax
MiclieBoro caMoBpsiAyBaHHA, y BiMiCbKOBUX QOpMyBaHHAX, a TaKoX Ha
Jlep>KaBHUX MiANPHEMCTBAX, y HaBYaJbHUX 3aKJaJax Ta iHIIMUX JepKaBHUX
yCTaHOBAaX i opraHisanigax.

21| gaBiTh nicas ykaageHHsa mupy. Jus. Hanp.: K. Dunaj, ,Dyktat wersalski”
ijego kontestacja w Republice Weimarskiej, Miscellanea Historico-Iuridica 2019,
tom XVIII, 3. 1, c. 164 i gauni.

102



Hoeuti OcHosHUll 3aKoH YKpaiHu — apeymenmu 3i cghepu deprcasHoi 6e3neku..,

ocTaTouyHy ¢GopMy LbOTO MNpeAMeTy B pe3yabTaTi HebakaHOI
NpPaKTUKHZZ.

HaBeneHui npuk/iaz nokasye, 110 JepkaBa B CTaHi HeOe3MeKH,
KWW BiITOBiZla€e 03HaKaM, KOHCTUTYLIMHO NepefbayeHUM AJis
CTaHy BiMHM ab0 OJHOro 3 HaJA3BUYAMHUX CTaHIB, He CXWUJIbHA
KOPHUCTYBAaTUCA MoJOKeHHAMU OCHOBHOro 3akKoHy, Nepefbaye-
HUMU 3aKOHOZ,ABYUM OPTaHOM Ha MOMEHT NPUUHATTA KOHCTUTY-
uii. BoHu Oysium miAroToBJIeHI i MPUHUHATI CYBEPEHOM 3 METOI0
BBEeJleHHS1 NpPaBOBUX pillleHb, 3aCTOCYBaHHS SKUX OyJe
HeOoOXiJHUM /14 3aM106iraHHa MOXKJIMBOI He6e3IeKH, 10 BUHUKHE
B MaMOyTHbOMY ab6o0, 3a BiJCyTHOCTi ii 3amo6iraHHs, AJs
HOpMaJi3alii cuTyalil B JAepxaBi 1 NOBEepHEHHA A0 MUPHOTO
pexuMy. BUABJIAETBCA, 10 3 PI3HUX NPUYUH MOMNKHOBJIALLL
BUPILIUJIM HEe BUKOPUCTOBYBATH HadABHI NMPABOBi pillleHHS, TUM
CaMUM MiJTBEP/KYIOUM, 1[0 He MOTPIOHO HaMaraTucs YCYHYTH
Hebe3neKy, abo BBaXKalo4M ixX HeaZleKBaTHMMHU YU HeJOCTaTHIMHU
Ha TOW MOMeHT. [ipiie TOoro, MoKHa 3HaWTH NPUKJIALH, KOJIHU, HA
JYMKy TMOJIITUKIB, fIKi NpUHAMalTb pillleHHs], Kpauie O06ilTH
KOHCTUTYIiHEe peryJII0BaHHf, HiXK BHUKOPUCTOBYBaTHM YHHHE
3aKOHO/ZABCTBO. | HAeThCs, 3pellTor, PO AyKe YiTKO BU3HAYEeHU N
TUINl 3arpo3y B OCHOBHHUX 3aKOHAX, 1 Ay»Ke KOHKPETHO, AK JJIf
KOHCTUTYLIIMHUX HOPM, BU3HA4Y€EHI NpoLefypyu CTaHAapTU3aLil

III. [lutanHa [epkaBHOI 6e3NeKU Ha TMOCTIWHIK OCHOBI
YBIHIILJIO 10 KOHCTUTYLiHHOTO npegMeTy OCHOBHUX 3aKOHIB 20-r0
CTOJITTA. Y BUNIaAKY 3 YKpaAIHOIO i€ MIMTaHHA BiJj CaMOT0 No4aTKy
cnpo6 ii cTBOpeHHs 6yJI0 OAHUM 3 HAMGIIbII PyHJaMeHTaNbHUX,
Ipo L0 CBiAYUTH KOHCTUTYIiHHA NpPOMO3Ullis, L0 MicTuJacs
B OJJHOMY 3 HalOiJbll po3MIMPeHUX NPOEKTIB OCHOBHOr0 3aKOHY
MalOyTHBOI YKpaiHCbKOI Aep>kaBHy, npeAcTaBieHomMy B 1921 poui
npodecopoM KoHCTUTyIikHOro mnpaBa OTrto ElixesbMaHOM.-

22 [le Bxxe moMiTHJIY i B YKpaiHni. [luB.Hanpukiaaj, I. Hanusaiiko, [Ipo6iemMmu
NPaBOBOr0 peryJloBaHHA TMOHATh ,BiMCbKOBUH cTaH”, ,CcTaH BiAHW’ Ta
,BilicbkoBuM yac”, [B:] ,EBpomnelcbkuil BUOIp YKkpaiHHM, pO3BUTOK HAayKH Ta
HallioHa/ibHa 6e3MeKa B yMOBaxX MacoBOI BilicbKOBOI arpecii Ta ri06aJbHUX
BUukaukiB XXI ctositta”, ToMm 1, Omeca 2022, c. 111.
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OcHOBHI AepkaBHi 3ak0oHU YKpaiHcbKkoi HapoaHoi Pecny6uiku23.
Tomy He auBHO, 1110 cTBOpeHHA nocau [IpesuaenTa YKpaiHCbKOI
PCP y siunHi 1991 poKy LiAXoM BHECEHHS 3MiH i JONOBHEHb 10
Konctutynii (OcHoBHOro 3akoHy) Ykpaincekoi PCP cynpoBogpxy-
BaJIOCS IparHeHHSAM 3alpoOBaJJUTH HOPMHU, NIOB'A3aHi 3 000POHOI0
i 6esnekor HOBOI Ae-paKTo Aep>kaBU. MeTa CTaTTi - HA OCHOBI
IOPUAUKO-AOTMAaTUYHOIO Ta ICTOPUYHOTO METOJIB MPOCTEXUTHU
Ha OKpeMUX NpUKJIaJaxX 3MiHU Ta NPONo3uliii WoJLO 3MiH [0
KoHcTuTynii Ykpainu 3 ToYkM 30py roJIOBHOI po6JIeMH Ta Ha iX
OCHOBI 3JIMCHUTU HOBY IlepioAu3allil0 OCTaHHIX JAeCATUJITh
YKpalHCBKOT 0 KOHCTUTYL[i0OHaIi3MYy.

HaiiBigomimi nmoaisv etaniB KOHCTUTYIOBAHHS HOBOI Jlep>KaBU
3anpornoHoBaHi BikTopom [loropinkor?24, [lerpom CTenrokoM2> yu
Opiem [leMmy4yeHkom26. OpHaK, SKI[0 PpO3rJAgAaTH JIHIIe
NUTAHHA KOHCTUTYLLIMHOTO peryJloBaHHSA JepKaBHOr'0 CyBepeHi-
TeTy i TepuToOpiaJbHOI LIJIICHOCTI, TO 3aNpOlOHOBaHa Iepioau-
3alig MOXe BUIJIAZATU HACTYyNHUM 4YUHOM: | eTanm - 1991-1994
POKU - BUOKpEMJIEHHS MUTaHb 0e3MeKU Ha KOHCTUTYLiHHOMY
piBHi Ta CUJIbHA BUKOHABYa BJIaZa 3 MOXKJIMUBICTIO PO3LIUPEHHA 11
MOBHOBaXXeHb Y pa3i BUHUKHEHHS Ha/I3BU4YaKHOI cuTyalii; [l etan
- pecatuaittsa 1994-2014 pokiB — nocs1ab/1eHHS KOHCTUTYILiHOL
no3uljii mpe3uJeHTa Ta BiilMOBa BiJ, 0COGJMBOro0 CTaHOBULIA
bOTO KOHCTUTYLiIHHOTO MM TAaHHS B 3araJibHill cucremMaTuui (mozii

23 Y paMKax CKJIaZHOI ZiepKaBHOI CTPYKTypH ¢deZepasibHi OpraHu Bjaju
MaJIM BiJMOBiZlaTH, Hamp. 3a 30BHIIIHIO TOJITHKY, Jep)XaBHY Oe3IeKy Ta
yTpUMaHHsI 30pOWHUX cui. BukoHaB4a BjiaZa Masna HasnexaTu PejepasnbHo-
JepxxaBHOMY roJioBi Ta @enepanbHomy ypaay (Pazai minictpis). [loBHOBaXkeHHs
npe3uieHTa BKJIWOYaJM OW TOBHOBaXXKEHHS WIOAO0 Bciei  Jep:kaBHOI
aaMiHicTpanii, kepyBaHHSl Yy 30pOoMHUX cuiaX a6o 30BHILIHIM moJiTuLi. [uB.
https://constituanta. blogspot.com/2012/10/1921.html (20.02.2023).

24 B, [loropinka (pex.), KoHctutyniiHe nmpaBo Ykpainu, Kuie 1999, c. 112 Ta
iH.

25 lus. II. Cremtok, OcHOBHM Teopii KOHCTUTYI{l Ta KOHCTUTYIiOHAJIi3My,
JIsBiB 2003, c. 160.

26 |0, llemyveHko, ETanu KOHCTUTYLiHHOTO ITpoOLiecy B He3aslexHil YKpaiHi,
»,daconuc Kuiscbkoro yHiBepcuteTy npasa” 2015, Ne 2, c. 4 Ta iH.
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1996, 2004, 2010, 2014 pokiB); Il etan - 3 2014 no 2022 poku
i floTenep — KOHCTUTYILIKHE Ta 3aKOHO/laBYye MOCUJIEHHS MO3ULil
BUKOHABYOi BJaAu Y chepi AepkaBHOI 6e3MeKH.

3Mminu go Koncrutyuii PCP crocyBanuce uiie npe3ujeHTa Ta
J0r0 B3a€EMOBIJJHOCUH 3 IHIIMMHU Jilep>KaBHUMHU OpraHaMHu, 00CAT
IIOBHOBaXX€Hb fAKUX 3MIHIOBAaBCd JIMILIEe 3 I[epexoioM [0
HOBOCTBOpeHOI nocajau. 3rigHo 3i crarteto 114-1(1), [IpesaugeHTt
€ ,HalBUI0I0 10Ca0BOI0 0C00010 YKPaIHCHKOI Aep>KaBH i IJ1IaBOIO
BUKOHABYo0i BJagu”, a Takox (ctaTts 114-5) rapaHTom AoTpUMa-
HHA paB i cBOO0/ rpOMa/isiH, lep>KaBHOI'0 CyBepeHiTeTy YKpaiHy,
foTpuMaHHs KoHcTuTynii Ta 3akoHiB?’. Bulie3asHayeHUM
byHKIiAM BiZiOBila/lM KOHKpPEeTHI MOBHOBaXKeHHS, 30KpeMa, 3a
3rogot0 BepxoBHoi Paayd mnpusHayaTU MiHICTpiB 000pOHHY,
BHYTPIillIHiX cmpaB, 3aKOpPJIOHHUX cIpaB, ¢iHaHCIB, OCTULII Ta
FonoBy Kowmitety pepxkaBHOoi 6e3neku PCP; orosomyBaTtu
MoOGisi3alilo Ta 3anmpoBa/PKyBaTH HAJA3BUYAaMHUW CTaH, CTaH
CTUXiHOro JiMxa; 3/iMCHIOBAaTH TaK 3BaHi KJIacCM4YHi MMOBHOBa-
KeHHd IJIaBU JlepaBU. 17 BepecHda 1991 poky BepxoBHa Paza
BHecsla 4yeproBi 3MiHU Jo0 KoHcTUTyLil, 30KpeMa, 3aMiHUBLIU
B OcHOBHOMY 3akoHi csi0Ba ,YKpaiHcbka PagsHcbka Couiasictu-
yHa Pecny6uiika” Ta ,Ykpaincbka PCP” Ha HOBY Ha3By Jiep>KaBH -
,YKpaiHa”. TakuM uyrnHOM, JleoHia KpaBuyK, AKUI CKJIaB IPUCATY 5
rpyzaHAa 1991 poky, sk nepwuuit [IpesugeHT Ykpainy, ,orpuman”
MOJieJib NPe3UIeHTCTBA Ha eTalli CTAHOBJIEHHH, B TOMY YMCJI i B
chepi 060poHU AeprKaBU, X04a HEOOXiAHICTh CUIbHOI BUKOHABYO01
BJIaJIU MalKe He BUKJIMKaJla CYMHIBIB.

14 moTtoro 1992 poky BepxoBHa Pasa npuitHsana 3akoH ,Ilpo
BHeceHHs 3MiH i JonoBHeHb A0 KoHcTuTtyunii Ykpainu”, aganty-
BaBIUU 11 3MICT 0 HOBUX MOJIITUYHUX YMOB i 3MiHUBIIHY BiJJHOCUHU
Mixk BepxoBHoro Pagor i IlpeaugeHToM YkKpaiHu. Y nikd MigHO
Npe3uJleHTCbKIM cucteMi npaiiHHA [lpe3ugeHT o04oJs0BaB
BUKOHaB4y BJjaay i Ak [‘osoBHokomaHAyBay 36pouHux Cun

27 3akoH Ykpainu Big 5 sunasa 1991 poky. ,Ilpo 3acHyBaHHS mocaju
[IpesupenTa Ykpaincbkoi PCP Ta BHeceHHd 3MiH i fonoBHeHb 0 KoHcTUTyLil
(OcHoBHoro 3akony) Ykpaincbkoi PCP”, BBP CPCP 1991, Ne 33, cT. 445.
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Ykpainu Ta BepxoBHuil ['osioBHOKOMaHAyBau 36poHHUX CHJ
Ykpainu odosoBaB Pagy o6opoHuM VYkpalHM, MaB IpaBo
BUKOPUCTOBYBATHU BCi HasfiBHI 3aco0U /i 3abe3Me4eHHd JlepKa-
BHOI i cycnisibHOI 6e3neku, NpUiMaB pillleHHs1 Npo MOoO6ii3alito
y pasi BiHU 44 3arpo3u Jlep>KaBHOMY CyBepEeHITeTy, OT0JI0IIyBaB
BBe/IeHHS Ha/|3BUYalHOTO CTaHYy B OKPEMMX MiCLLeBOCTAX abo Ha
BCil TepuTOpii YKpaiHU y 3B'A3KY i3 30BHILIHIMHU Ta BHYTPilIHIMU
3arpo3aMu.

BoaHouyac, y po60oTi Haa HOBow KoOHCTUTYyIi€l0 He3aseXHOoi
YkpaiHu TeMa 6Ge3nekd i 0O0OpPOHM TAaKOX CTajla OLHIEI 3 KJIIO-
YOBUX. Y I@epuIOMy IIOBHOMY IIPOEKTI OCHOBHHUX II0JIOXKEHb
Man6yTHboro OCHOBHOI'0 3aKOHY, YXBaJleHOMYy napsaMeHToM 19
yepBHA 1991 poky, po3zin VII nig HasBoto ,HanionanbHa 6e3neka”
HaBiTb BUOKPEMJIIOBABCA B 3arajibHiil CUCTEMaTHUIi 3aKOHY, X04a
poJib [Ipe3nieHTa B HbOMY He OyJia LeHTpaabHO028, Y HACTYyHIN
peaakuii npoekTy Big 1 sunHga 1992 poky ueu po3ain - VII - maB
Ha3By ,O6opoHa i HanioHa/lbHa 6e3neka”, Ae BXe YiTKO
niJIKpecJI0BaJUCAd NOBHOBaXXeHHS TJIaBU Jiep:kaBu (Hamp. [lpu-
3Ha4YeHHd Ta 3BUJIbHEHHA pa3oM 3 Pajoro genyraTiB MiHICTpiB
¢diHaHCiB, 3aKOpPJOHHUX CHOpaB, IOCTULi, BHYTpIillIHIX cHOpaB
i oboponu Ta losoBu Ciayx6bu 6e3neku YKpaiHH, 3[iHCHEHHS
30BHIIIHbOI MOJITUKHY, KOHTpPOJIb HaJ 36poilHMMHM Cujamy,
KepyBaHHA B Paji HalioHa/1bHOI 060pOHU YKpaiHH, Or0oJIOLIeHHS
MoO0isti3alii, BBe/leHHs CTaHy BiHU, BOEHHOTO Ta HaJ3BUYaMHOTO
CTaHiB, a TAKOXK CTaHy €KO0JIOTiYHOI KaTacTpodu)2°.

Y upboMy x Ayci 3alJIaHOBAHO 3MiCT HACTYIHUX NPOEKTIB i, 1110
BaxiMBO, KoHcTuTtyninHoro JloroBopy 1995 poky, To6To YKpai-
HCbKOI Masiol KoHctuTywii, B fAkik [lpe3ausieHT BHU3HA4yaBCA SK
rapaHT CYBEpeHITeTy, He3aJeXXHOCTI, HeJOTOPKAHOCTI KOPJOHIB,
Jlep>kaBHOI 6e3neKy i TepuTopianbHOI LijgicHOCTI YKkpainu. OfHaK,

28 TloctaHoBa BepxoBHoi Pagu Ykpaincbkoi PCP Big 19 yepBHsA 1991 poky.
,I1po KoHuemnuiro HoBoi KoHcTuTynii Ykpainu”, WWR 1991, Ne 35, c. 466.

29 [loctaHoBa BepxoBHoi Pagu Ykpainu Bif 1 iunus 1992 poky. ,[Ipo npoekT
HoBoi KoHcTuTynii Ykpainun”, WWR 1992, Ne 37, c. 550.
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no-nepuie, ifesd BHUOKpPeMJIEHHS IHUTaHb Jep:KaBHOI Oe3NeKH
B 3arajlbHid CHUCTeMaTHli, 3pellTowr, npoBaauiaacd. [lo-gpyre,
JleTa/IbHUM aHaJ/li3 NOBHOBAaXKeHb JepKaBHUX OpraHiB y pasi
BUHHUKHEHHS HA/I3BUYaWHUX CUTYyallid CBIlYMTh MpPO IX MOBIJIbHE
OOMeXeHHsI TOpIBHAHO 3 IMPONO3ULIAMM Iepuioi MOJOBUHHU
pecatunitta. HoBa Koncrutyuia Ykpainu, npuiiHsaTa 28 yepBHSA
1996 poky, BignosigHo a0 ctatti 102(2) roBopuTs, 1o [Ipe3naeHT
€ TapaHTOM CyBepeHITeTy i TepuTopiaJbHOI LiJIICHOCTI AeprkaBU
i BUKOHY€E cBoi QyHKIi], Ait04n y cdepi BHYTpIllHIX i 30BHILIHIX
BiJHOCHH Jep>KaBU B MUPHHUM | BOEHHUM 4YacC IK CaMOCTIWHO, TaK
i pa3oM 3 iHIMMHU BUILMMU OpraHaMu Aep:xaBHoi Baaau3C. CTaTTs
106 KonctuTywil, nepepaxoByo4d B NYHKTI 1 NOBHOBaXXeHHS
[JIaBU JiepKaBH, 3a3HA4ae, L0 IPe3UJeHT rapaHTyeE He3aleXHiCThb
Jlep>KaBH, HalllOHaJIbHY 0e3IeKy i IPaBOHACTYIHHUITBO JAepKaBH.
3BepTawyuChb BXe [0 JAeTaJlbHOI perJlaMeHTalil, KJaCU4YHO
noBHOBaXkeHH [Ipe3nsieHTa YKpaiHu y chepi 3aXUCTy AepKkaBHOI
0e3neKy MOXXHa MNpPeJCTaBUTU y TPbOX IJIOLMHAX: K TJIaBU
36poitHux Cua Ykpainu (n. 1 4. 1 ct. 106 17-20 KoncruTynii); Ti,
1110 NOB's3aHi 3 iCHyBaHHAM Ha/J3BU4alHOro crany (m. 21 4. 1 cT.
106 Konctutyuii); i Ti, [0 noB'sA3aHi 3 y4yacTio IJIaBU Jep>KaBU
y 3/1iHCHEHHI 3arajibHOI MOJITHKU KpaiHu31,

Ha 3akoHOZaBYOMy piBHI FapHUM NIPUKJIAZLOM 3MiHU KOHLeM1ii
Npe3nIEHTCTBA | NMTaHb Oe3MeK’ € HOBUM, npuilHaTuil y 2000
po1i 3akoH Npo HaZ3BM4alHUM cTaH32. 0c06J1UBO, AKILO NOPiBHIO-

30 KoHctuTyuis Ykpainu Big 28 4yepBHa 1996 poky (254k/96-BP);
KoHcTuTyuisa Ykpainu Big 28 depBHa 1996 poky 3 nmepeamoBoio €BU Touek,
BugaBuuntBo Celimy, BapmaBa 1999. [losicHeHHs 3MiH: AHmxell Kyo6ik,
fApocnaB TypaykoBcbkuil. Bapmasa 2018, https://biblioteka.sejm.gov.pl/wp-
content/uploads/2018/02/Ukraina_pol_010118-1.pdf.

31 JletanbHime auB., Hanpukaaj, Pozycja Prezydenta Ukrainy w dziedzinie
ochrony bezpieczenstwa panstwa, Opinie i analizy Instytutu De Republica, Seria
Prawo nr 19, 2022 (21). JuB. Takox A. Olechno, Prawotwoércze formy
dziatalnosci witadzy wykonawczej na Ukrainie, HOpuguunuii ¢akysabTeT
YuiBepcuTteTy B Binioctoky 2019, vol. 24, Ne 4, z. 20B, c. 328 i gaui.

32 3akoH Ykpainu Bix 16 6Gepesnsa 2000 p. ,I[lpo npaBoBuil pexum
HazA3BU4YalHoro ctany”, Ne 1550-11I // ,BBP” - 2000 - Ne 23.
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BaTH MOTO 3 BepcCisiMU He Jsivile 3 1996 poKy, a 1 CTBOPEHUMH Ha
no4yaTkKy HesasexHocTi y 1990-x pokax. [lonepegHiii 3akoH npo
Ha/I3BUYaWHUM CTaH BiJi 26 4epBHS 1992 poky nepej6avyaB 3HaUHe
po3lIMpeHHA NOBHOBaXKeHb [Ipe3naeHTa nijg 4ac HaZA3BUYaUHOTO
cTaHy33. HanpukJ/az, BiH Mir CKacoByBaTH He TiJIbKU aKTHU OpraHiB
BUKOHABY0I BJIaJi{, @ ¥ aKTH OpPraHiB MiCLIeBOTO CaMOBPSAAYBaHHSA
Ha TepuTOpil HaZ3BUYaMHOro ctaHy. OpraHd BUKOHAB4Y0l BJaJU
Ta MiCLIeBOT'0 CAaMOBPSIAYBaHHS MOTJIA OYTH NiANIOPSIAKOBaHI rJiaBi
JepxaBu. [Ipe3sueHT Mir NpU3yNUHUTHU AiAJBHICTD LIUX OpPraHiB
I CTBOPUTH 3aMiCTb HUX HaJA3BUYaMHI OpraHu. Y BUHATKOBHUX
BUIIa/[KaX MOXHa OyJI0 CTBOPUTHU CHeLiaJIbHUW  OpraH,
BiZiMoOBilaIbHUM 3a HaBeJleHHs MOPSJAKY, a B pasi kaTtacTpod
eKoJIOTiYHOro xapakTepy IlIpe3ufieHT Mir 3akjJukKaTh [0 [iH
36porHi cuad. My MoXKeMO BBaKaTH, 10 [Jig 3aKOHOJABILA
BUJIAETbCA NMPaBUJIbHUM Bi[ICTYNIUTU BiJj TAKOrO MOJIOKEHHS, 1110
BUKJIMKAa€E Hebe3NeKy, NoB'sA3aHUX 3i craTTero 48 BelMapcbkoi
KOHCTHUTYLI, ajle Lie NiATBepIKy€EThCA BUIlle3a3HaYeHO 3MiHOI0
nixoAy YKpaiHCbKOro 3akoHoJaBls34 HoBUII 3akOH He
nepesbayaB HeOOXiZHOCTI pO3LIHMPEHHA NOBHOBAXKeHb IJIaBU
JlepKaBU. 3 iHIIOro 60Ky, yKa30M Mpe3u/ieHTa opraHaM BJaju Ha
TepuTopil, e BBeJleHO Ha/Jjl3BUYalHUU CTaH, MOXXyTb OyTH HaJlaHi
Jl0/IaTKOBI MOBHOBAXKEHHSI, HEOOXi/HI 1711 HOpMautizauii cuTyaril.

Ax 3a3Havasoca Bulle, 2014 pik NpHUHIC 1le OAHY 3MiHY
B MpaBHOMY peryJ/ioBaHHi AaHoi cdepu. Ha KOHCTUTYLiliHOMY
PiBHi Ba>KJIMBOIO MONPABKOI) € Ta, 110 6yJsia BHeceHa y 2016 poui
i cTOCY€EThCA BepXOBEHCTBA Npe3u/leHTa HaJ, 30pOMHUMHU CUJIAMH.
®opmasibHe Npe3u/eHTCbKe BEPXOBEHCTBO 0YJIO 3aIPONIOHOBAHO
KoHcTuTyniero Ykpainu B 11 nepsicHiM pegakuii 1996 poky, aka
no36aBJisijia IJ1aBy JepKaBU 6e3nocepeHbOI BJIaiy, ajle HaJlaBaJjia
MOMy LIMPOKIi MOBHOBAXXe€HHS, 1110 MaJIU BIJIMB IPAKTUYHO Ha BCi
eJIEMEHTH, NMOB'sA3aHi 3 QYHKIIOHYyBaHHAM 30pOUHUX CUJI JepKa-

33 3akoH Ykpainu Big 26 yepBHa 1992 poky ,Ilpo Hag3BuyaiHuil ctad” (N2
2501 -XII / ,,BBP” - 1992 - Ne 37) 3i 3MiHaMu Ta JONOBHEHHSIMU.

34 lu. Katarzyna Dunaj, Parlamentarny system rzadéw w Polsce i Niemczech
po I wojnie $wiatowej, Miscellanea Historico-Iuridica 2018, tom XVI], z. 1, c. 56.
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BU. CaMe Tak 6a4yuThb poJib IJIaBU AepkaBu . 17 4. 1 ct. 106 Kon-
CTUTYLii, Hafingouu Horo ¢yHkIielo BepxoBHoro ['0/10BHOKO-
MaHyBava 36porHux Crui YKpaiHy, a TaKOXK IpaBOM NIPU3HA4YaTH
Ta 3BIJIbHATHU BULle KOMaHAyBaHHs 30poiHUX Cus YKpaiHu Ta
iHmMxX BicbKOBUX QOpMyBaHb, 3AIMCHIOBAaTH KEPIBHUIITBO
y cdepax HauioHasbHOI 6e3neku i 060poHU AepxkaBU. BogHouac
BOHU € NIPUPOJHUM HaCJAiIKOM QYHKLiN, HafaHux [Ipe3ugeHTy ik
rapaHTy He3aJIe)KHOCTI Jiep>KaBH, HalliOHaJIbHOI 6e3MeKHu i mpaBo-
HacTynHULTBA AepxkaBu (0. 1 4. 1 ct. 106 Konctutyuii). OgHak
y mnoyaTkoBii Bepcii KoHcTuTyuii Oysa [jgomnyljeHa meBHa
HE3pY4HICTb 3 60Ky 3aKOHO/ZABIIsl, a caMe peaJli3allis KoMIeTeHil
3 NyHKTY 17, 110 OGTS>KMB 10ro 060B'I3KOM KOHTpacUrHaliii, a 3
NyHKTY 1 Hi, [0 MO>Ha 0y/10 MOSACHUTH MOXJIUBICTIO 3aKOHOJ-
aByOro po3LIMpeHHd KoMmeTeHLild BepxoBHoro ['osioBHOKOMa-
HJyBaya, i, MOXJIUBO, Lie AilicHO noTpebyBasio 6U [0/JaTKOBOIO
KOHTpoJII0. TUM He MeHI, NPaBUJIbHUM CaHKLIiHHUM 3aX0J0M,
AKUW BOJHOYAC nocuauB no3uii [lpesngenTta B LikaBiu AJid HacC
chepi AiANBHOCTI, cTaJo CKaCyBaHHSI 000B'SAI3Ky KOHTpAaCUTHaLlil
komrmeTeHnii 3 nyHkty 17 Crarta 106(1) OcHoBHOro 3akKoHY
B pe3ysibTaTi monpaBku 2016 poky3>.

Ha 3akoHOzaB4YOMy piBHI MUTaHHA NPe3ULEeHTCbKHUX TOBHOBA-
»KeHb, OKpIM 3raZlaHuX BUIlEe, PETYJIIThCS, 30KpeMa, 3BUYAH-
HUMHU 3aKOHaMH, YXBaJIEHUMU MepeBaXHO Ha mo4yaTky 1990-x
POKiB i YMUHHUMMH A0HUHI, Hacamnepe/: ,I[Ipo o6opoHy Ykpainu”,
,<IIpo 36poiHi Cuan Ykpainu” - Big 6 rpygHa 1991 poky, ,Ilpo
Jlep>kaBHy NPUKOPAOHHY cayx6y Ykpainu” Big 3 kBiTHsA 2003
poky.,Ilpo 3arajibHUM BiNCbKOBUM 000B'I30K i BINCbKOBY C/TYK0Y”
Big 25 6epesns 1992 poky, ,Ilpo Pagy HauionanbHOi 6e3meku
i o6opoHu Ykpainu” Big 5 6epesns 1998 poky, ,IIpo niAroToBky Ta
npoBeAeHHa Mob6inizanii” Big 21 xkoBTHa 1993 p. Yci BoHu
HEOZJHOpPa30BO 3MiHI0OBasKcs, ocobsuBo micasa 2014 p. (Hanpu-
kJaj, 3akoH ,Ilpo 3arajsbHUM BiiCbKOBUH 060OB'SA30K i BiiCbKOBY
cayx0y” 3MmiHoBaBcsa noHay 120 pasis, sume y 2022 p. 6yso

35 3akoH YkpaiHu Big 2 4epBHs 2016 poky. ,Ilpo BHeceHHs 3MiH [0
KonctuTynii Ykpainu (oo npasocyaas)”, BBP 2016, Ne 28, c. 532.
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BHeceHO BiciM mompaBok, a y 2023 p. — uje oJiHa), a 3 JesKUX
3’IBUJIMCh OBHOLiHHI HOBI peAakliii, ik, Hanpukaaj, 3akoH ,IIpo
NpaBOBUM pEXUM BOEHHOTO CTaHy’ Bif 12 TpaBHA 2015 p, 9kuit
,<liepebpaB” Ha cebe JeTa/JbHy perjaMeHTalil0 JesKHUX MOBHOBA-
keHb [lpe3ugeHTa YKpaiHH, paHille BiJOMMUX HaM i3 3aKOHIB,
Takux K [Ipo o6opoHy Ykpainu a6o 3akoH ,IIpo po3BigyBasibHy
cnyx06y Ykpainu” Big 17 BepecHsa 2020 poky.

HaBeneHo Jyidiie okpeMi NpUKJIALU, iITHOPYHOUYU pillleHHd, AKi
OyJ NPUUHATI B Meplly 4Yepry BHACAIJOK BHYTpILIHIX MOAiH,
HaBiTb AKIIO BOHHM MOB'dA3aHi i3 30BHIIIHIMM 06CTaBUHaMH,
HanpukIaA, KOHCTUTYLiHHI 3MiHuM 2004 poky (IlomapaHyeBa
peBostonisa), 2010 poky (pimenHs Konctutyuiiinoro Cyay
Ykpainu) Tta 2014 poky (EBpomaiifian). BTiM, npuyuHMU 3MiHH
CBITOI/IAy YKPaiHCbKOI'0 3aKOHOAABLA MOXHA LIYKaTH 1 B reono-
JiTU4HIN cdepi. BUCHOBKOM Ma€ cTaTU BH3HAuY€HHS TPAaHUYHUX
TOYOK [JJid 3alpOIllOHOBAHOI Nepiofgu3salil TeMaTUKU [epKaBHOI
6e3neky B icTopii ykpaiHCbKOro KOHCTUTYyLioHali3My. lle 3aBe-
puweHHd | etany i moyaTtok Il etrany B 1994 poui Ta 3aBepuieHH# 11
etany i moyaTok IIl erany B 2014 poui. Y mixkHapoHi chepi 1994
piK 3HAYHOIO MIpOX O3HaMeHYBaBCA [JIAd YKpalHU MiJNHMCaHHAM
Bynanemrcbkoro MmeMopaHayMy — MeMopaHAyMy PO rapaHTil
0e3neku y 3B'A3Ky 3 NPUEJHAHHAM YKpaiHu o [loroBopy mpo
HepO3MOBCIO/KeHHA AJiepHol 36poi 1994 poky Mix YkpaiHolo,
Pocieto, CIIIA Ta Besivkor bpuTaHier. Yroja, neperoBopu npo Ky
Besivcs 3 1992 poky, Masia rapaHTyBaTH 6e31eKy YKpaiHU B 0OMiH
Ha nepegady Pocii gaepHoi 36poi, wmo 3Haxoguaacad Ha il
TepuTopii3t. lle Bk/ItoYano 176 MiXKKOHTHHEHTAJbHUX GasicTH-
yHUX pakeT, Maixe 2 000 60€rosioBok i 44 60Mb6apAyBaJIbHUKY,
3/laTHUX IepeHecTU fJlepHy 30pol - apceHas, OiJbIIMHU 3a

36 Memorandum on security assurances in connection with Ukraine’s
accession to the Treaty on the Non-Proliferation of Nuclear Weapons,
https://treaties.un.org/Pages/showDetails.aspx?0bjid=0800000280401fbb (zo-
ctyn): 28.02.2023); /JluB. pokuaaxime, Hanpukiaan, A. Kleczkowska, Memo-
randum Budapesztaniskie - umowa miedzynarodowa czy niewigzace
porozumienie?, ,Wtadza Sadzenia” 2021, nr 20, c. 146 i n.
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OpUTAHCbKUN, GPaHIy3bKUN | KUTAUCbKUNA, pa30oM y35Ti Ha TOH
yac. Akio He 6paTy [0 yBaru nojajblii noAii, To mignucaHHs
MeMopaHayMy B 1994 poui Morsio MaTh HeabHUSIKMU BIJIMB Ha
COPUHHSATTS 006CATY NOBHOBaXKeHb JlepKaBHUX OPraHiB MpPaKTH-
YHO BCiMa yYaCHUKaMHU TOLIIIHBOI YKpalHCHKOI MOJIITUYHOI CLIEHHU.

Ananorivyno, 2014 pik, skuit € mexxero mMix I1 i Il eTanom, sk6u
XapaKTepu3yBaBcs Tiibku €EBpoMakaaHom3’, To Horo ¢opma-
JIbHUM HacCJiIKOM MOrJio 6 3aJiumuTUcA ycyHeHHs [Ipe3ugenTa
B. flnykoBuya i nmoBepHeHHsA KoHctuTyuii o pegakuii 2004
poky38. OgHak nojasblii NOAil, 110 CTaJu MPOJOBXEHHSM IbOTO,
aJsie 3 HabaraTo WHUPLIKUMHU HACTiAKaMU, TOOTO cenapaTUCTChKI Ail
B Kpumy Ta JloHenbky i JlyraHCbKy, 3MYCHJIM YKpalHCbKUU
3aKOHOJIJaBYMI OpraH 3HOBY 3MiHHUTH KypcC y cdepi AepaBHOI
6e3neku i 060poHU. CUMOTOMATHUYHO AJi1 YKpaiHy, 10 1i 3MiHHU
BeChb 4ac MOB'"A3aHi HacaMmmnepe] 3 KOHCTUTYLiMHOI MO3UIII€I0
npe3nieHTa, AKUH 3aJUIIaBCA B KOXKEH 3 IIMX Nepio/iiB T0OJIOBHUM
rapaHToOM /[iep>KaBHOrO cyBepeHiTeTy 1 6e3neku. KinbkKicTb
noBHOBaXkeHb [Ipe3supeHTa y cdepi 3abe3neyeHHs1 JeprKaBHOI
6e3nekH (Oibllle MOJIOBUHH BCiX HOTO MOBHOBAXKEHb HaJIEXKaTh /10
niei cdepu) mnoBHOW Mipow BifoOpaka€ KOHCTUTYLLiHHO
BU3HayeHy poJsib BepxoBHoro ['osioBHOKOMaHAyBadya 30pOMHUX
Cun YkpalHM Ta TrapaHTa CyBepeHIiTeTy I TepuUTOpiaJbHOI
nijsicHocti Ykpainu. HajizieHHs ofjHI€El 0cOOM TaKHUM BEJUKHUM
06cAroM BIUIMBY Ha 10 chepy AepKaBHOTO KUTTS OOI'PYHTO-
BYETbCS HEOOXiHiICTIO epeKTUBHO [iIiTU IMepes OOJUYUAM

37 JlokJaiHO Ha L0 TeMy AuB. Hampukiaz, Potocki R, Domagata M,
Mitoszewska D. (red.), Czas EuroMajdanu, Yac €Bpomaiiany, BapuaBa 2014.
JluB. Takoxk, HanpukJaf, ]. Polatyniska, Essential Security Interests of States -
Some Observations on the Emerging Practice under International Law, Eastern
European Journal of Transnational Relations 2021, nr 5(2), c. 85in.

38 3akoH Ykpainu Big 21 stotoro 2014 poky Ne 742-VII, BBP 2014, Ne 11, cT.
143; [loctaHoBa BepxoBHoi Paau Big 22 sitotoro 2014 poky. , [Ipo caMmoycyHeHHs
[IpesnpenTa YKpaiHM BiJ, BUKOHAaHHS KOHCTUTYLIMHUX NOBHOBaXX€Hb Ta
Ipu3HaYeHHs No3adyeprosux Bubopis [IpesusenTta Ykpainu”, BBP 2014, Ne 11,
c. 158.
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NOTEeHLiMHUX 3arpo3 i BUNPpaB/JOBYE KOHLIEHTPAILil0 MOCIiJOBHUX
3MiH L0/10 KOHCTUTYLIMHOI 03Ul [JIaBU JepKaBH.
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AH/IPIM CABYAK
rosioBa [lepeMULI/IAHCBEKOT0 PaHOHHOTO CYLly
JIbBiBCHKOI 06/1aCTi, KAHAUAAT PUAUIHUX HAYK

dyHKIIOHYBAaHHA CyA0BOI BJIaJU B yMOBaXx
BOEHHOI'O CTaHY: OKpeMi aclleKTH

Functioning of the judiciary in the conditions

of martial law: separate aspects

AHoTanig. Yepes BTOprHeHH Ha TepuTopilo YkKpaiHu
36poriHux cua Pociiicbkoi Pepepanii 24 awotoro 2022 poky Ta
3alpoBa/)KeHHSA Ha TepuUTOpil YKpaiHU BOEHHOTO CTAaHy MNepeq,
CY[IOBOI0 CUCTEMOI0 MOCTAJM HOBI BUKJIMKH, BUPIlIEHHS SKUX
noTpebyBaJio BHECEHHS 3MiH |0 Ail040r0 3aKOHO/1aBCTBa.

Ha MoMeHT BBeZleHHSI BOEHHOTO cTaHy 24 swoTtoro 2022 poky
Bumia kBanidikaniiiHa kowmicia cygniB Ykpainu ta Buma Paga
[IpaBocynis He npanoBaau. BakaHTHUMHU 3a/1MILAJINCh TOHA/, ABi
TUCcAYl mocaf cyanaiB (28 % Bifg rpaHyW4yHOI KiJIBKOCTI mocaf,
cyauiB).

[licia 3anmpoBa/i>XeHHSI BOEHHOTO CTaHy NUTAaHHS OpraHisa-
LillHOro 3abe3ne4yeHHs [iSIIBHOCTI CyZiB MOCTajJ0 OCOGJIUBO
rocTpo, Nmepul 3a BCe JJiF CyZiB, IKi ONMHUJIMCh Ha OKyNOBaHUX
Pocilicbkoto @efepalli€ro TepUTOPiSX UM HEMOAAJIK JiHil 601M0BUX
ai. Taki mnpobsemu B (YHKIIOHYBAaHHS CyAOBOi BJajau
noTpebyBaJii HaraJjbHOr0 BUPILIEHHSA Ta BiJNOBIJIHOIO 3aKOHO-
JlaBUOTO peryJiloBaHHS.

3 ornaay Ha ue BepxoBHorw Pagoro YkKpalHU 3 MOMEHTY
3alpoBa/P)KEHHA Ha TepUTOPil YKpalHU BOEHHOTO CTaHy A0 IpyAHA
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2022 poky 6OyJio NpUUHATO pPsAJ, 3MiH [0 3aKOHOJABCTBA, SKi
JIOTIOMOTJIM cTabinizyBaTu pob6OTy cyhiB. Yepe3 Hempaiiowudy
Bumy Pagy [lpaBocyans aeski 3 il noBHOBaXkeHb OyJIM nepejaHi
JepxaBHiu cypoBii agminictpayil Ta ['osoBi BepxoBHoro Cyay.
Takox 3MiHM CTOCYBaJIMCh 3aNIPOBa/KEHHA OAATKOBOTO CIOCO0Y
iHpopMyBaHHS y4YaCHUKIB CyZ0OBUX CIpaB MpO XiJj CpaBU Ta
OpUKHATI cyaoM pimeHHsA. bysa mnepep6ayeHa MOXJ/IUBICTb
NpPOBOAWUTU 3060pH CyAJiB AWCTAHLIMHO 1 BiApsAPKAaTH CYyAAiB
3 O/IHOTO CyAy J10 iH1Ioro 6e3 ix 3roau.

KiroyoBi cjsoBa: cyh; cyzoBa CUCTeEMa; TepUTOpiasbHA
NiCYAHICTh; 300pU CYAAiB; BiAPSAPKEHHS CYyAJiB; BOEHHUHU CTaH.

Keywords: court; judicial system; territorial jurisdiction;
meeting of judges; business trips of judges; martial law.

36poiHuil kKoH}IIKT Ykpainu 3 Pociiicbkoro ®Pepepaiiiero
¢dakTtuyHo TpuBae 3 2014 poky. 3 UbOro Yacy YKpaiHCbKi CyZy Ha
OKYNOBaHUX TEPUTOPIAAX NPUNUHUJINA CBOIO pobOOTYy abo 3MiHUJIU
CBO€ MicCLle3HaxopKeHH. BiiblIicTh cyAAiB Ta NpaLiBHUKIB CyAy
BUMYIlLIeHi OyJIU epeiXaTy Ha NiITKOHTPOJIbHY YKpaiHi TepUTOpilo.
Yepes wmrpoxkomacliTabHe BTOPrHEHHS Ha TepUTOPi0 YKpaiHH
36poitHux cua Pociicbkoi ®@epnepanii 24 awotoro 2022 poky Ta
3alpoBa/PKEHHA Ha TepUTOpil YKpalHM BOEHHOrO CTaHy nepen,
CYyZ[OBOI0 CUCTEMOI IMOCTaJMd HOBI BUKJIMKH, BUPILIEHHA SAKUX
noTpebyBaJio BHECEHHS 3MiH /|0 Ail040r0 3aKOHO/1aBCTBA.

MeTo10 faHOi CTATTi € NpoaHasIi3yBaTH CTaH GYHKIIiOHYBaHHS
CY/ZlOBOI BJIaJIU Nepe/J; MOYaTKOM LIMPOKOMACIITAOHOTO BTOPTrHe-
HH$, IepelyMOBH BHECEHHA 3MiH /10 3aKOHO/,aBCTBA Ta CaMi 3MiHHU
(30KkpeMa, HaCKiJIbKM TakKi 3MiHU OyJU AOLiTbHUMH, ePeKTHu-
BHUMU Ta CBOEYACHMMHU ) 3 MOMEHTY OT'0JIOLIEHHS] BOEHHOTO CTaHy
24 motoro 2022 poky Ta go rpyfaHsa 2022 poky.

AHati3 oOCTaHHIX JAOC/HiJKeHb. 3BaXKalouu Ha OKyMaLil
Kpumy i 3HayHoi yactuHU JloHenbkoi i JlyraHcbkoi obGJjacteit
B 2014 pouj, YkpaiHa MaJjia NeBHUU A0CBij BUpilleHHS pobJseM
byHKIIiOHYyBaHHS CyZ0BOi BJIalU B MOJIOHUX YMOBaX, OJIHAK,
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BOEHHOI'O CTAaHy TOJAI HIXTO He OroJioulyBaB. TOMy KOMIIJIEKCHUX
JlocaiikeHb 100 QYHKIIiOHyBaHHSA CyZ0BOI BJaJu B yMOBax
BOEHHOTO CTaHy He IPOBOAUJIOCH.

7 nuctonazga 2019 poky HabyB YMHHOCTI 3aKOH YKpaiHu Bij 16
»k0BTHA 2019 poky Ne¢ 193-1X ,Ilpo BHeceHHd 3MiH O 3aKOHY
Ykpainu ,Ilpo cygoyctpii i cratyc cyaniB” Ta AesKUX 3aKOHIB
Ykpainu o0 AiJIbHOCTI opraHiB cyiAiBcbKOro BpsilyBaHHs . Ha
nmiZicTaBi IYHKTY APYroro NpUKiHLEBUX Ta NepexiJHUX MOJI0XKeHb
JIAHOTO 3aKOHY IMOBHOBAXXeHHH [iI0YUX YJIEHIB NOBHOBAXXeHHS
yiaeHiB Buuiol kBasidikauiiiHoi kowmicil cyaniB Ykpainu Oy.u
npunuHeHil. BHaciigok 4doro kBasidikaimiliHe oliHIOBaHHS He
3MOIJIM 3aBeplIMTH IOHAJ JBI TUCAYI CYyAAiB, NpPOBeAeHHH
KOHKYPCIiB Ha 3alHATTA BaKaHTHUX NOCAJ B CyAY amneydaLlilnHuX
iHCTaHLiM Ta A06ip KaHAWJATIB [AJis1 MPU3HAYeHHS Ha Mocagy
cyaai 6ysnu npunvHeHi. CtaHoM Ha rpyaeHb 2022 poKy HOBI YJieHU
Bunioi kBasidikaniiiHoi komicii cyaniB YkpaiHu Tak i He Gy/u
npusHadeHi. Ciij 3a3Ha4uTH, WO CTaHOM Ha cideHb 2020 poky
BU3HauyeHa KiJIbKIiCTb cyAfiB cTaHoBUJIA 7295 mocag 3 skux 1900
nocaz CyaniB 0ysid BAKaHTHUMU.

3a fBa AHi g0 BToprHeHHs1 Pocilicbkoi ®egepalii 22 a0TOro
2022 poky 10 wuyseniB Buuioi pagud mnpaBocyals JOCTPOKOBO
CKJIaJIU TOBHOBAaXKEHHS 3a BJIACHUM 6akaHHsSIM. Y TaKUH Croci6
Buma Paga IlpaBocygssi pakTHUUYHO NPUNMHUIA CBOIO pOOOTY,
a Led opraH € BaXJIMBUM | BIUIMBOBHM OpPraHOM Y CHCTeMi
CYyJ0YCTpPOI0 YKpalHU: BiH YXBaJIIO€ pillleHHd PO IPpU3HAYE€HHA Ta
3BiJIBHEHHA CYAAiB, MNPUTATYE CYAAIB [0 JAUCLUILIIHApHOI
BiAMOBIZA/IBHOCTI, YXBaJIIOE pillleHHA NP0 TUMYacOBe BiJCTOpPO-
HEeHHA BiJ Toca/iv Ta HaJA€ A03BiJ HA 3aTPUMaHHA CyAiB TOLLO.

TakuM 4YMHOM Ha MOMEHT BBeJEHHA BOEHHOIO CTaHy 24
sawoTtoro 2022 poxky Buia kBanidikaniiiHa komicis cyaaiB Ykpainu
Ta Buma Paga IlpaBocyana He mnpauwoBaiv. BakaHTHUMU

1 [Ipo BHeceHHs 3MiH 710 3akoHy YKpainu ,Ilpo cymoycTpiii i cratyc cyauiB”
Ta [JefKUX 3aKOHIB YKpalHU w040 JisJIbHOCTI OpraHiB CyAAiBCbKOro
BpAAyBaHHA: 3akoH Ykpainu Big 16 »xoBTHa 2019 poxky Ne 193-IX. URL:
https://zakon.rada.gov.ua/laws/show/193-20#Text.
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3a/IMIIAIMCh TOHAA ABi THCAYi mocan cyaaiB (28 % Big rpaHudHOl
KiJIbKOCTI ocaji cyaAiB).

[licisa 3anmpoBa/i>XeHHSI BOEHHOTO CTaHy NUTAaHHS OpraHisa-
LillHOro 3abe3ne4yeHHs [iSIIBHOCTI CyZiB MOCTajJo0 0OCOGJIMBO
rocTpo, Nepul 3a BCe JJiF CyZiB, IKi ONMHUJIMCh Ha OKyNOBaHUX
Pociiicbkoto Qesepalli€ro TEpUTOPISX YU HENMOAAJIK JIiHII 60M0BUX
Jiii. HeMOX/IMBICTh NpOJOBXKEHHS POOOTH TaKUX CyZiB Oysa
3yMOBJIEHA, fIK HEMOXJIMBICTIO TNPOJOBXKYBaTHU 3AIMCHIOBATH
npaBocyAJisi 4epe3 pyHHYBaHHS caMoi OyJiBJai cyAy Tak
i BIACYTHICTIO CcyAfiB Ta MNpauiBHUKIB CyAy, AKi 3 OrJdny Ha
HebOe3neKy [ iX KATTA i 30pOB’ Ta «0COOJIMBUK» IHTEpec
OKYTAaHTIB i K0JIabOPaHTIB [0 HUX 3MYIlIEeHi OYJIM BUIXaTU B 6i/bIl
6e3rneyHi perioHu Ykpainu. Taki mpo6sieMu B PpYHKI[iIOHYBaHHSA
CyZOBOI BJaAW NOTpebyBajJu HarajJbHOrO BUpIlleHHA Ta
BIZIIOBIZHOI'0 3aKOHO/AaBYOI'0 peryJIlOBaHHA.

1. BianoBiaHo go cratti 147 3akony Ykpainu «[lpo cypoyctpii
Ta CTaTycC CyAAiB» (Hazasi - 3akoH) B YKpaiHi Jjie €i1Ha cucTteMa
3abe3nevyeHHs QYHKIiOHYBaHHS Cy[0BOI BJaJU — CyAiB, OpraHiB
CYZAAiBCbKOI0 BpsAlyBaHHS, IHIINX JlepKaBHUX OPTaHiB Ta yCTaHOB
cucteMu mnpaBocyansa. OgHUM 3 Takux opraHiB € Buma Paga
[IpaBocynzid, fika HaZliJleHa 3HAYHUMU IOBHOBAXKEHHAMMU Ta Oepe
y4acTb, 30KpeMa, B OpraHizaliiiHoMy 3abe3mneyeHHi [JisiJIbHOCTI
CyAiB y BUNAJKaxX i NOpPAAKY, BU3HAYEHUX LMM Ta IHIIUMHU
3aKOHaMHUZ.

YacTtuHa cboMa ctatTTi 147 3akoHy nepejbaydala, 110 y 3B’ 13Ky
3i CTUXiHHUM JINXOM, BiHCbKOBHMHU [iIMH, 3aX0JaMHU 11010 60po-
TbOU 3 TEPOPU3MOM ab0 IHIIMMHU HAJ3BUYAHHHUMU 0OCTaBUHAMU
po6oTa cyay Moxe OyTH MpUNKHEHa 3a pimeHHaM Buioi pagu
NpaBoOCyA /4, 110 YXBAJIOETHCA 3a MoAaHHAM ['osioBU BepxoBHOTrO
Cyny.

3 orsnsaay Ha Henpantdy Bumy Paay [lpaBocygns, Bxe 3
6epe3ns 2022 poky 3akKOHOZABelb BHIC BiANOBiAHI 3MiHM [0

2 [Ipo cynoycTpii i ctaTyc cyaniB: 3akoH Ykpainu Ne 1402-VIII Big 2 yepBH#A
2016 poky Ne 1402-VIII. URL: https://zakon.rada.gov.ua/laws/show/1402-
19/conv#top.
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3aKOHY, AKHUMH Nlepe10avuB, 1110 Y pa3i HEMOKJIMBOCTI 3/JiICHEHHS
Buiow pazor npaBoCyALs TAaKOTO MOBHOBAaXXEHHS BOHO 3[iM-
CHIOETbCA 3a po3nopagpKeHHdaM ['osoBu BepxoBHoro Cyay.
BiznoBigHe pillleHHA € TaKOX i CTABOIO JJId llepeadi yCix crpas,
sKi mepebyBasid Ha PO3IJISAAi CyAy, TEpUTOpiaJibHA MiACYAHICTH
SIKOTO 3MIiHIOETbCS3.

[Ipu nboMy ciif 3a3Ha4YUTH, 1110 ['0JI0BHE HAYKOBO-eKCIlepTHe
ynpasiHHA Amnapaty BepxoBHol Pagu y CBOEMy BHCHOBKY
3BepTaJIo yBary Ha Te, [0 NPUNHATTS TaKUX 3MiH GaKTUYHO Oy/ie
3/1iICHIOBATHCh BUKJIIOYHO 3a PO3MOPS/PKEHHSAM OJIHi€l ocobu -
['onoBu BepxoBHoro Cyay, a y BUNIaIKy HEMOXJIMBOCTI 3 00’ €KTH-
BHUX MpPUYUH 3AikcHeHHd ['os0Boo BepxoBHoro Cyay cBoix
NIOBHOBAXXeHb, BUPilLlIeHHA MUTAaHHA 110/10 BU3HAYEHHSA CyAy, AKUU
3[lINCHIOBAaTHMMe NPaBOCYyAAsA, Oyle HEMOXJIUBUM. ToMy peKkoMme-
H/yBaJIOCh MepeAbayuTH, LU0 B TAaKOMYy BUIAJKy TaKi NMOBHO-
Ba)KEHHS MOXYTb 3[iMCHIOBAaTUCh 3aCcTynHUKOM [‘osioBu Bepxo-
BHoro Cyay, skuil BUKoHye 000B’s13ku ['ostoBU BepxoBHoro Cyay“.
OpHak, Taki mnpomos3ulii He OyJM BpaxoBaHi HapOAHUMHU
JlenyTaTaMH IiJi 4yac NPUMHATTSA TaAKUX 3MiH YU TO Yepe3 NOCIiX Y1
3 iHIUX npu4uH. [Ipu nboMy niJi yac NPUMHATTA HACTYITHUX 3MiH,
BOYEBU/b, TaKi MIPONO3ULLil 6yJIX B34Ti 0 YBary.

2. HactynHi 3minu o 3akoHy Bij 15 6epe3Hs 2022 poky Tex
CTOCYBaJIMCb THUM4YacCOBOI Iepejadyi NOBHOBaKeHb Buioi Pagu
[IpaBocyans, siKi 0 BiAHOBJIEHHSl AiIJIbHOCTI OCTAaHHBLOI OyJU
nepejiaHi iHWIKMM opraHaM Ta MocaZoBuM ocob6am. Tak,
NOBHOBAaXXEHHSI BU3HAYaTH KiJbKiCTh cyaAiB y cyai (kpim

3 [Ipo BHeceHHs 3MiHM 10 YaCTUHU cboMoi cTaTTi 147 3akoHy Ykpainu «IIpo
CYZAOYyCTpiH i cTaTyc CyAAiB» L1040 BU3HAYEHHS TepUTOpia/IbHOI MiACYAHOCTI
cyZloBUX cnpaB: 3akoH Ykpainu Bix 3 Gepesns 2022 poky Ne 2112-1X URL:
https://zakon.rada.gov.ua/laws/show/2112-20#n2.

* BucHoBok ['0/10BHOTO HAyKOBO-eKCIepTHOTO yIpaB/aiHHA AmnapaTy
BepxoBHoi Pasiy Ykpainu Ha npoekT 3akoHy Ykpainu «[Ipo BHeceHHs 3MiH A0
3akony Ykpainu «Ilpo cygoycTtpiéi i craTtyc cyaniB» wmono 3abe3nedyeHHs
cTasioro ¢yHKI[IOHYBaHHS CY/I0BOI BJIaJiy B epiof BiICYTHOCTI MOBHOBAXXKHOTO
ckiagy Bumoi pagu mnpaBocygns» URL: https://itd.rada.gov.ua/billinfo/
Bills/pubFile/1245352.
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BepxoBHoro Cyay) nepenaHo [ep»kaBHil cymoBik aaMiHicTparii
Ykpainu. T'osoBi BepxoBHoro Cyay a6o o0cobi, sska BHUKOHYE
nosHoBakeHHd ['osioBu BepxoBHoro Cyay, nepejaHo, 30KpeMa
TaKi IOBHOBaXKeHHS SIK: IPU3HAYE€HHS Ha Nocaay 6e3 NpoBeleHHS
KOHKYypCY 1 3BlJIbHeHHA 3 mnocaau ['osoBu /[lepaBHOI CyZ0BOIL
aaMiHicTpauil YKpaiHu, HOro 3acTyNHHUKIB; NIPUUHATTS pillleHHS
po BigpAJPKeHHA CyALi [0 IHIIOrOo CyAy TOrO CaMoOro piBHA
1 cnmeniasizanil Ta Npo AOCTPOKOBe 3aKiHYeHHA BiApAIKeHHS
cyaai (6e3 mogaHHsA Bumioi kBasidikaniiiHoi kowmicil cyazis
YkpaiHu); NpoBeJleHHA MepeBipKH MOBiJOMJIEHb CY[JIiB MpPO
BTPY4YaHHSl B JiIBHICTh CyAJi 1OAO0 3JiMCHEHHS NMPaBOCY//s,
ONPUJIIOJHEHHS Pe3yJIbTaTiB Ta IPUUHATTA BiJIOBIJHUX pillleHb;
BHECEHHS [0 BiMOBiJHUX OpraHiB YW MOCAJOBUX OCiO MOJAHHSA
PO BUABJIEHHA Ta NPUTATHEHHA [0 BCTAaHOBJIEHOI 3aKOHOM
BifimoBilabHOCTI 0Ci6, KUMKW BYMHEHO [ii abo [JOomylieHo
6e3isJIbHICTD, 1110 MOPYIIYE rapaHTii He3aJIeXKHOCTi cyAAiB abo
ni[pyUBa€ aBTOPUTET MPABOCY /IS TOIIO.

[Ipy nboMy caif 3a3HAYUTH, 10 3aKOHOZABeLb IijJ d4ac
006TrOBOpEHHS JaHUX 3MiH BHIC pAJ, NONPAaBOK 0 3aKOHOMIPOEKTY.
30kpeMa, MPOEKTOM 3aKOHY MNepesbayvaloch MepefaHHs TaKHUX
noBHoBakeHb He ['osioBi BepxoBHoro Cyay, a Paai Cypais, sika
€ BUILUM OpPraHOM CyJAJiBCBKOTO CaMOBpSZYBaHHA Ta [Ji€ fK
BUKOHABYUU opraH 3’134y cyaniB YkpaiHu. OKpiM TOro, npoexkT
nepez6ayas, 1110 Taki noBHOBakeHHA Buoi Pagu I[IpaBocyanda 3a
BiZICYTHOCTI B Hel MOBHOBAXXHOTO CKJIaZly Masid 6 mepe/jaBaTUCh
JepxaBHil cyoBil agMiHicTpanii Ykpainu ta ['osioBi BepxoBHOTO
Cyzy He JMlIe i Yac BOEHHOTO CTaHy, a ¥ y MUpPHUM yact. OHak,

5 [Ipo BHeceHHs 3MiH A0 po3ainy XII «[IpukiHLeBi Ta nepexifiHi MoJ10XKeHHI»
3akony Ykpainu «IIpo cygoyctpiéi i craTtyc cyaniB» wmono 3abe3nedyeHHs
cTasioro pyHKI[IOHYBaHHS CY/I0BOi BJIaJid B MePiof Bi/ICYTHOCTI MOBHOBa)KHOTO
ckiaay Bumioi paau npaBocyazas: 3akoH YKpaiHu Big 15 6epe3ns 2022 poky Ne
2128-IX URL: https://zakon.rada.gov.ua/laws/show/2128-20#n5.

6 [Ipo BHeceHHs 3MiH A0 po3ainy XII «[IpukiHLeBi Ta nepexifiHi M0JI0XKeHHSI»
3akony Ykpainu «Ilpo cyzmoycTpiit i cTaTyc cynaniB» mopao 3abe3nedyeHHs
ctasioro ¢yHKI[IOHYBaHHS CY/I0BOI BJaJiy B epiof BiICYTHOCTi MOBHOBAXXKHOTO
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3aKOHOJaBelb Mlepe6a4uB, 1110 TaKi IOBHOBAKEHHS BCTAaHOBJIIO-
I0TbCA TUMYACOBO B Iepiof il Ha/I3BUYaHHOI'0 Y4 BOEHHOIO CTaHY
Ta npoTtsaroM 30 AHIB mic/s AHS HOro ckacyBaHHS (MPUMMHEHHS )
i 3a yMOBM BIZCYTHOCTI INMOBHOBQXXHOro CkJazay Buimoi paau
npaBocyand, Bu3HaueHoro cratrtero 131 Konctutyuii Ykpainu.

CJig 3BepHYTH yBary, 10 3rajlaHi BUllle 3MiHU OyJiM BHECEHI Ta
NpUMHATI Ha Mo4YyaTKy Ta B cepeAuHi Oepe3nsa 2022 poky.
[IpUAHATTA TaKWX 3MiH Oy/J0 HeOOXifHUM [/l HaJIeXKHOTO
3/1iICHEHHSI CY[JOUMHCTBA Ta QYHKIIOHYBaHHS CY[lOBOI CUCTEMU
B YMOBax BOEHHOI'O CTaHy Ta 3 OIJIAY HAa HENOBHOBaXXHY Buuy
Papy IlpaBocyand. Ilpu npoMy, nij 4ac rojiocyBaHHd 3a L JBa
3aKOHOINIPOEKTH, 3aKOHOJABLi BpaxyBaJIU [iledKi CYTTEBI 3ayBaxKe-
HHA Ha dAKi 3BepTajJo yBary ['0JloBHE HayKOBO-eKCIlepTHe
ynpaBJiHHA AnapaTy BepxoBHoi Paau y cBOiX BHCHOBKax Bij
02.03.2022 p.” Ta Bix 114.03.2022 p.8

Yy MOXKHA po3rjdaTy 3raJlaHi BUlle 3MiHU fK JeJleryBaHHA
NOBHOBaXXeHb YU iX Iepejadyy BiJ OA4HOTO opraHy iHuiomy? Yu
JIONYyCTHMO YIOBHOBAXXyBaTH MEeBHUM OpraH 4d MOCaZ0BY 0CO0Y,
HaBiTb 3 OrJIAly HAa BOEHHUM CTaH, BUKOHYBAaTH IepLI 3a BCe
KOHCTUTYLIIKHO 3aKpillJleHi MOBHOBAa)XEHHS IHLIOrO OpraHy?
[luTaHHA AUCKYCiHHI.

JlesleryBaHHS OBHOBaXXe€Hb SIBJISIE COOO0I0 Mepejadyy MOBHO-
BaKeHb BiJ, OJHOTO Cy0’€KTa BJIaJHUX MOBHOBAXX€Hb iHIIOMY.
JleneryBaHHs IOBHOBaXKeHb He € GOPMOI0 OCTATOYHOI IX epeayi.

ckyaay Buioi pagu npaBocyaas: npoekT 3akoHy Ykpainu. URL https://itd.rada.
gov.ua/billinfo/Bills/pubFile/1244902.

7 BucHOBOK ['0JIOBHOTO HayKOBO-eKCIEpTHOrO VIpaBJiHHA Amnapaty
BepxoBHoi Pagu Ykpainu Ha npoekT 3akoHy Ykpainu «IIpo BHeceHHS 3MiH 10
3akoHy Ykpainu «IIpo cymoycTpiit i craTyc cyfJiB» 1OA0 3MiHM MiACYAHOCTI
cyai. URL: https://itd.rada.gov.ua/ billlnfo/Bills/pubFile/1243490.

8 BuCcHOBOK ['0JIOBHOrO HayKOBO-eKCIIepTHOrO VIpaBJiHHA Amnapaty
BepxoBHoi Pasiy Ykpainu Ha npoekT 3akoHy Ykpainu «[Ipo BHeceHHs 3MiH A0
3akony Ykpainu «Ilpo cygoycTtpiéi i craTtyc cyaniB» wmono 3abe3nedyeHHs
cTasioro ¢yHKI[IOHYBaHHS CY/I0BOI BJIaJy B epiof BiICYTHOCTi MOBHOBAXXKHOTO
ckiagy Bumoi pagu mnpaBocygns» URL: https://itd.rada.gov.ua/billinfo/
Bills/pubFile/1245352.
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BoHM 3asuvIIalOTbCA I[MOBHOBAaXXEHHAMHU OpraHy, Bij fAKOro
JleJleroBaHi, i MOXKyTbh OYTH MOBepHYTi abo 3MiHeHi [11]. [lesery-
BaHHS IIOBHOBa)XeHb HaMWyacTillle acOLLIOETBCA 3 IMepeAavyero
IIOBHOBAXeHb OpraHiB BHMKOHABYOl BJIAJUW OpraHaM MiCLieBOTO
CaMOBpAAYBAaHHA YU HaBIaKHU. /i CyZj0BOI CUCTEMU TaKe ABUILE
B3araJii € HoBUM. [Ipu iboMy CJIif] 3a3HAYUTH, L0 cepel; HAYKOBLIB
NOHATTA «JeJleTYBaHHA [IOBHOBAXXEHb», «IllepeZadya I[OBHO-
BaXXeHb» Ta «Ha/iJIeHHA INOBHOBAXXEHHAMMU» PO3IJALATHCH AK
femo pisHi nmoHATTA?. Tak A. CosloHap BBa)Ka€, 110 MOHATTS
«HaJliJIeHHSI» Ta «JeJieTyBaHHS» HE0OXiIHO BiJIpi3HATH 3a THUM
KpUTepieM, 110 NPU OCTAaHHbOMY OpraH, L0 IepejAaB IeBHI
NOBHOBAXXEHHS iHILIOMY OpraHy, 36epirae 3a co601 mpaBo Ha ix
OZJHOYaCHY peaJli3aliilo 3 OpraHoM, 1110 OTPUMaAB Lii TIOBHOBAXKEHHH.
HaBmaky, HacaifkoM Inpouecy HaJiJleHHA IOBHOBAaXXEHHAMU
€ BTpaTa OpraHoM, IO IepeJaB NOBHOBaXXeHHs, NpaBa Ha IX
peaJiizallito 3 MOMEHTY TaKoi nmepeayilo.

He 3arsin6/110104KMCh y BiIMIHHOCTI JTaHUX NOHSATh, BBaXKalo, 110
Oi/b1I AOLiIBHO 3yNIUHUTUCh HA TOMY, Y1 JONYCTHUMO TUMYacCOBO
nepezaBaTyd I[OBHOBaXXEHHA HeNOBHOBaXkHoI Bumoi Pagwu
[IpaBocyasi iHWIMM opraHaM i MmocajjoBUM 0c06aM CyA0BOi
CHUCTEMU B YMOBAX BOEHHOI'O CTaHy?

Buma Papa IlpaBocyaasa € opraHoM 3 KOHCTUTYLIIKHO
BU3HAaYEHUMHU [OBHOBAXXEHHAMHM, nepeabdbayeHuMu cT. 131
Koncrutynii Ykpainu. BigTak, BBa)kae€TbcCsd, L0 BIiANOBIAHO [0
OcHoBHOrO 3aKoHy YKpaiHM ii IOBHOBa)XeHHS He MOXYTb OyTH
nepefaHi Oy/Jb-IKOMy IHIIOMYy OpraHy 4YMd TNOCaAo0Bid 0cob6i
IIJIAXOM NPUMHATTA 3BAYAWHOro 3akoHy. OJHaK, B yMOBax
BOEHHOTO CTaHy MOXe AiITU 0COOJMBUUN MPABOBUU PEXUM - L€
Jla€ MOMJIMBICTb AJ11 TUM4YacoBoi (Ha MepioJ BOEHHOTO CTaHY)

9 llleBuyk C. B. JlesieryBaHHs Jep:KaBHUX MOBHOBaXkeHb: ABTOped. AuC.
KaHg. opuJ. Hayk: 12.00.01 / Ham, opug,. akajg. Ykp. - Xapkis, 1997. - 20 c.

10 Cosionap, A. B. OxpeMi acneKTH pO3KPUTTS 3MICTy MOHSTTS
«moBHOBaXkeHH» [Tekct] / A. B. CostoHap // IlopiBHANBHO-aHANITHYHE NTPABO.
-2014.-Ne2.-255c.
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nepejayi nosHoBaxkeHb Buioi Pagu [IpaBocyaad iHIIMM opraHam
4H MocaJloBUM ocobamll,

JliicHo B nmyHKTi JeB’aTHaausaToMmy ctaTTi 92 KoHcTtuTyuii
YkpaiHu nepejbayeHo, L0 BHUKJIIOYHO 3aKOHaMU YKpaiHU
BU3HAYAETbCS NMPABOBUM peXUM BOEHHOrO CcTaHy!? [lnsg 1poro
3aKOHO/ZaBLeM OyB NPUHUHATHM 3akoH YKpainu «[Ilpo mpaBoBui
peXUM BOEHHOTO CTaHy», fAKMM 1 BU3HA4ya€ 3MICT NpPaBOBOTO
peXXUMy BOEHHOTO CTaHy, IOPALOK HOT0 BBe/IleHHs Ta CKaCyBaHHS,
NpaBOBi 3acaZd JidJbHOCTI OpraHiB Jep>KaBHOI BJIaJU, BilCb-
KOBOT'O KOMaH/lyBaHHfl, BIWCbKOBUX aJIMiHIiCTpayil, OpraHiB
MiCLIeBOTO CaMOBpAAYBaHHA, MiANPUEMCTB, YCTAaHOB Ta opra-
Hi3aliil B yMOBaX BOEHHOIO CTaHy, rapaHTil npaB i CBO60/, JIIOJUHU
i rpoMaZisHYMHA Ta NMpaB | 3aKOHHUX iHTepecCiB IPUAUYHHUX OCiO.
CtraTtTsa 12-2 yboro 3akoHy nepezbayae, 110 B yMOBaxX MPpaBOBOTO
peXUMy BOEHHOIO CTAaHy CyJH, OPraHHM Ta YCTAaHOBHU CUCTEMHU
paBOCYyA A AiF0Tb BUK/IIOYHO Ha MiZCTaBi, B MeXXaX NOBHOBaXXe€Hb
Ta B cnoci6, BusHayeHi KoHcTuTyni€o YkpalHu Ta 3aKOHaMH
Ykpainu. [loBHOBaKeHHs CyJiB, OpraHiB Ta YCTAaHOB CHCTEMH
npaBocy d, nepepd6adeHi KoHctutyniero YKpalHM, B yMOBax
NPaBOBOI0 PEXHUMY BOEHHOTO CTaHY He MOXYTb OyTH 06MexxeHil3.

TakuMm 4uHOM, 3aKoHOZaBellb (GAaKTUYHO NepeAbayMB, L0
BBeJ/IEHHS1 BOEHHOT'O CTaHy »XOJHUM YMHOM He MaJsio 6 BIIJIMBAaTH
Ha O YHKUiOHYBaHHS CyJ0BOI BJaAud 1 OyAb-aKi 0OMeXXeHHS
[IOBHOBAXXeHb CY/iB, OpTraHiB Ta YCTAHOB CUCTEMHU NIPABOCYA s He
JONYCKAlThCA. 3 MPUBOAY MOXJIMWBOCTI Nepefiadyi NOBHOBAXXeHb

11 BucHOBOK ['0/10BHOI'O HAayKOBO-eKCIIepTHOrO YHpaBJiHHA Anapaty
BepxoBHoi Pagu Ykpainu Ha npoekT 3akoHy Ykpainu «IIpo BHeceHHS 3MiH 10
3akony Ykpainu «Ilpo cygmoycTpiit i craTyc cynniB» 1mopgo 3abe3nedyeHHs
cTasioro ¢yHKI[IOHYBaHHS CY/[0BOI BJIaJy B epiof BiICYTHOCTI MOBHOBAXKHOTO
cksnany Bumoi pagu nmpaBocyans. URL: https://itd.rada.gov.ua/billlnfo/Bills/
pubFile/1245352.

12 Konctutyuis Ykpainu: B pemakiiii 01.01.2020p. URL: https://zakon.rada.
gov.ua/laws/show/254k/96-Bp#Text.

13 [Ipo mpaBOBUM pEXUM BOEHHOTrO CTaHy: 3aKOH YKpaiHu Big 12 TpaBHA
2015 poky Ne 389-VIII. URL: https://zakon.rada.gov.ua/laws/show/389-
19#top.
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OZJHOTO OpraHy B CHUCTeMi CyAO0BOI BJIaJU IHLIIOMY OpraHy 4H
10Ca/oBiil 0co6i (0CO6JMBO TAaKOTO KOHCTUTYLIHOTO OpPraHy sIK
Buma Paga IlpaBocygss) - 4yMHHe 3aKOHOJABCTBO HE MIiCTUTH
HOPM $IKi 6 103BOJISIJIM YU 3200POHSJIU 1€ POOUTH.

3. HacTynHi 3MiHU CTOCYBaJIMCh 3allpOBa/XKeHHA LO4AaTKOBOTO
cnoco6y iHpopMyBaHHS YyYaCHHUKIB Cy/JOBUX CIIPaAB MPO XiJ| CIpaBU
Ta MOXJIMBOCTI MPOBOJAUTH 300pU CYyAJiB AWUCTaHLiMHO i Bigps-
JKaTHU CyAJliB 3 OJHOTO CyAly A0 iHLIOro 6e3 iX 3roju.

3 wMeTow 30epexeHHs ILijicHOCTI Ta KoHifgeHUiNHOCTI
iHpopmMalii, HeJONMylleHHs HECAHKI[iOHOBAHOI'0 BTPY4YaHHS Ta
CIOTBOPEHHS [JaHUX, HeJONylleHHd BUINAJAKIB peHnJepcTBa
MinicTepcTBOM HOCTHUILiI YKpalHU Ta Jep>KaBHUM MiANIPUEMCTBOM
«HanioHanbHi iHpopmauiiiHi cucTeMu» 6y/J0 NPUIHHEHO
$YHKLIOHYBaHHS [JlepKaBHUX peeCTpiB Ta 6a3 JaHux, sKi
aAMIHICTPYIOTbCS JepaBolo. 3 OrJisily Ha Lie TUMYacoBO 0yJi0
NPU3YIIMHEHO AOCTYII 40 EAUHOTO [epKaBHOI'0 PEECTPY CYLOBUX
pimenb, cepBiciB «CTaH posrnany chnpabB» Ta «CHHUCOK cIpas,
NpU3HA4YeHUX A0 po3raany». Cyiu B yMOBax NPaBOBOTO PEXUMY
BOEHHOIO CTaHY INpPOAOBXKYBaJA IMpaLOBAaTH Ta BIiANPaBJIATH
npaBocyand. B cymax, Ae e BHUABIAETBCA MOXJIWBUM, CyAU
NpPOJOBXYBa/M 3JIMCHIOBAaTH MNPaBOCYALd, MOBIiJOMJISIOUYU
Y4YaCHUKIB CyJOBOTO MpOLeCy NpO PO3rJsj CIpaBU 3a aJpecoro
MicLd iX peecTpalil 44 3a HaZ[laHO0 CyAY MOLITOBOIO aZipecolo.

3Ba)kalouM Ha HeNpalll4Yi eJeKTPOHHI cepBicH, 0OMeXeHi
MOXKJIMBOCTI OllepaTopa MOIITOBOr0 3B’SI3Ky B yMOBaX BOEHHOTO
CTaHy 3/iMCHIOBAaTH JOCTAaBKy KOpeCHOHJEeHIii Ta 3 orJisfAy Ha
3HA4YHY KiJIbKICTb BHYTPIlIHbO NEPEMillleHUX 0Ci6 3HaYHa YaCTUHA
SKUX BUIXaJa 3a MeXi TepuTopil YKpaiHH, - BUHUKJ/IA HEOOXiZIHICTh
nepei6ayruTH JOJATKOBY MOXKJIUBICTh HajaHHA iHopMaIlii mpo
CyJ, AKUM pO3TrJIA/ia€ CIpaBy, CTOPOHU CIOPY Ta MpeAMeT 030BY,
Micle, faTy i Yac CyL0BOro 3acilaHHA.

3 nieto meTorwo y BepxoBHil Pazi Ykpainu 26 kBiTHS 2022 poky
OyJI0 3apeecTpOBaHO 3aKOHOMPOEKT, KWM NepebayaB MOXKJIU-
BiCTb Ha/laHHSI YYaCHUKaAM CYJIOBOT0 Mpoliecy Takoi iHdpopmalii 3
BUKOPUCTAaHHAM EJUHOr0O [ep>KaBHOrO BeO-MOpTaly eJeKTpo-
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HHUX TMOCJAYr, B TOMY YMCJIi 3 BUKOPUCTAHHAM MOOIJBHOIO
noaatka [loprany Jis ([is).

27 nunHsa 2022 poky AaHi 3MiHM Oy/in NpuKHATI BepxoBHOIO
Pazioro Ykpainul4.

JlaHUM 3aKOHONIPOEKTOM 0yJ10 TAaKOXK Iepe6adyeHo J0JaTKOBe
iHpopMyBaHHS CTOpiH CHOpPY, aBTOPHU30BaHUX 4yepe3 EJUHUN
Jlep>KaBHUM BeO-NOpTas eJIeKTPOHHUX MOCAYT abo yepe3 Mo6iJ-
bHUM 3acTocyHOoK [lopTany /lif, wigxom BifjoOpakeHHd B eJie-
KTPOHHiIN ¢QopMi cymoBoro piuleHHs1 y chopaBi, BUKOHABYOIO
JIOKYMEHTa.

3arajsioM, HalaHHs B TaKoMy BUTJIA/I iHGopMalii He MaTUMe
cTaTycy o@ililiHOro MOBiJIOMJIEHHS], aJjie Y4YacHUK CyJ0BOTO
npouecy 6y/ze noiHGopMoBaHUM i 3M0OKe B MOAAJIBIIOMY BXUTH
HeOoOXiJHMX 3aX0/iB [JIJIs 3aXHUCTy CBOIX IPaB Ta iHTepeciB, B TOMY
yucai oTpuMmatd odiuiiiHy iHdopMaliilo mpo pyxX clpaBH, Npo
CyZAOBi pilleHHs y cpaBi, 03HAUOMUTHUCSA 3 MaTepiajiaMy ClpaBU
TOIL10.

Ax Bxe 3a3Havasoch Bulle ['os0Bi BepxoBHoro Cyay Oyiu
HaJlaHi MOBHOBaXX€HHHA NPUIIUMHATH LIAJbHICTb CYAIB Ta BU3Ha-
YaTH TEPUTOPiaJIbHY NiJACYAHICTD IX CIpaB iHIIOMY cyAy. 3 OTJIAAY
Ha Lje HaBaHTaXeHHH CYAAIB B CyZi, AKOMY llepeJiaHi ClipaBU Cyay,
KU NPUNMUHUB poOOTY, 3HAYHO MiABUILIWIACH, a HpoLeAypa
Bifips/PKeHHs CyAAiB Nepeabayasa 3rofly caMoro cy/AJii Ha Take
BiApsamxkeHHsA. ToMy 3MiHamu Big 27 aunHa 2022 poKy 3aKOHO-
JlaBellb TaK0X Mepe0auuB MOXK/IUBICTh BiApsAAKEeHHS CyAJiB 6e3
iX 3roAu 3 CyJiB, TepUTOpiaJibHA MiACYAHICTb IKMX OyJia 3MiHEeHa
[0 CyAy, AKOMY BU3HA4Ya€THCA TepUTOpiasbHa NiACYAHICTh CIpaB,
1110 nepebyBa/id y NPOBA/KEHHI CyAy, B IKOMY NpallO€ CyAs, a B
pasi BiACYTHOCTI BaKaHCiM y LIbOMY CYAi — A0 iHIIOrO CyAy TOTO
camoro piBHA i crnenjanisanii. [liciga BHeceHHA BifNOBIAHUX 3MiH

14 [Ipo BHeceHHs 3MiH A0 3akoHy Ykpainu «IIpo cymoycTpiii i ctaTyc cyaniB»
1[0/10 JOAATKOBUX CI0OCOGIB iIHpOpMyBaHHS NPO CYL0Bi CIpaBH Ta NPOBeJ€HHS
360piB cyiB B yMOBax BOEHHOI'0 UM HaI3BUYAaWHOI'0 CTaHy: 3aKOH YKpaiHH Bij
27 nunHd 2022 poky Ne 2461-1X. URL: https://zakon.rada.gov.ua/laws/show/
2461-20#n2.

125



Andpiti Casuak

y BUINIQ/IKy NPUMIMHEHHS POOOTH CyZAy Ta 3MiHM TepUTOpiaJIbHOI
niacyaHocti cyny [osoBa BepxoBHoro Cyay oTpuMaB mnpaBo
BiZipA/pKaTU CYyAAIB TUX CYAiB, po60Ta AKHUX OyJsia IpUNMHeHa 6e3
IX 3roy [0 iHILIOTO CyAy.

Takox 6yJ10 3aKOHO[aBYO0 3aKpiNieHa MOXJIUBICTb IPOBOAUTH
360pU CyAAiB OUCTAHIIiAHO, y pexumi BigeokoHdepeHii, 3a
YMOBH, 1110 i/l Yac NpOBeJEeHHs TaKUX 3060piB He PO3TJ/IAAal0ThCs
NUTaHHSA, AJ NPUUHATTA pilleHb IOAO SKHUX LUMM 3aKOHOM
BCTAHOBJIEHO HEOOXiHICTb TNpPOBEJeHHSI TAEMHOrO TOJIOCY-
BaHHA!>. TaKUM YMHOM JMCTaHIiiHe TPOBeJieHHs 360piB CyA/IiB
10 BUPILIEHHIO MIOTOYHUX MUTAHb AiAJbHOCTI TOr'0 YU iHIIOTO CYAY
Masio 6 COpUSTH JOTPUMAHHIO 3aX0/[|iB Oe3meKH, sKi € BKpau
BaXXJIMBUM B YMOBAX BOEHHOTI'O CTaHy, He KaXKy4YM BXKe IPO 4acTi
MOBITPSAHI TPUBOTHU Ta BIAKJIIOYEHHA eJIeKTPOeHeprii.

4. 3 rpyaHa 2020 poky B YKpaiHi /Jjie HOBUM aAMIHICTpaTUBHO-
TepuUTOpiaJibHUM ycTpid — BianoBigHy I[locTaHoBy mnpuiHsJIa
BepxoBHa Papga Ykpainul6. OpgHouacHO 3aKOHOJaBelb Iepe-
J16a4UB, 1110 ;0 HAOpaHHS YUHHOCTI 3aKOHOM YKpaiHU 1110/10 3MiHU
CHCTEMM MicCUeBUX CYyAiB Ha TepuTopii YKpaiHU y 3B’A3Ky
3 yTBOpPEeHHSIM (JiKBiZali€w) pailoHiB BiAMOBiAHI MicueBi cyau
NpPOJOBXYIOTh 3JiMCHIOBAaTH CBOI TOBHOBaXEHHA y MeXax
TepUTOpiasbHOI IOPUCAUKILi], BU3HAYEHOI /0 HAOpaHHS YUHHOCTI
[loctranoBo BepxoBHoi Paau Ykpainu ,IIpo yTBopeHHAa Ta
JgikBiganito pavoHiB” Big 17 sunHa 2020 poky Ne 807-1X, ane He
nisninie 1 ciuna 2022 poky”. 3rofjoM KiHLeBa AaTa MmifCyAHOCTI
CIpaB 3a CTApOK TepUTOPIaJbHOK MiACYAHICTIO OyJI0O HpOJO-
B2KeHa 710 1 ciunda 2023 poky.

3Bakaloyyd Ha 3alpoBa/PKEeHUW B YKpalHi BOEHHUHM CTaH
3miHamu Big 01.12.2022 poky 6yJio 36epeXeHO TepUTOopiaJbHy
NiACYAHICTD CYyAiB, AKa JAidJa [0 aAMiHICTpaTUBHO-TEPUTO-
piasibHOI pedopMH, ajie He AOBIIE HiXK OJJUH PiK 3 HS NIPUIIUHEHHS

15 TaM Ke; AUB. yHKT 3.

16 TIlpo yTBOpeHHs Ta JiikBifauito paboHiB: [locraHoBa BepxoBHOI paau
Ykpainu Big 17 sunusa 2020 poky Ne 807-1X. URL: https://zakon.rada.gov.ua/
laws/show/807-20#Text.
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®PyHkyioHys8aHHs cy0080i 81a0U 8 yMOBAX BOEHHO20 CMAHY: OKpeMI acnekmu

Yy CKAaCyBaHHSI BOEHHOTO CTaHy Ha TepuTopil Ykpainul’. Tum
CaMMM 3aKOHOJaBelb (AaKTUYHO BiJKJaB BUpIlIeHHS MUTAHHS
3MiHM TepPUTOpiaJIbHOI MiACYAHOCTI CYZiB BiANOBIAHO O HOBOIO
aAMIHICTPaTUBHO-TEPUTOPiaJIbHOTO yCTPOM0. 3 OrJsAAy Ha o6CTa-
BUHH, BIiJKJaJleHHA pO3IJAAYy JaHOTO IIMTAaHHA He MaTuMme
HEraTUBHOT'O BIUJIMBY fIK Ha [JiAJBbHICTH CyAiB TaK 1 Ha mpasa
Y4YaCHUKIB CIIpasB.

BuCcHOBKM

XoYya NMUTAaHHA MOXJIMBOCTI Nepesadi MOBHOBaXKeHb Buinol
Papu [IpaBocyas iHIIMM opraHaM Ta mocaZj0BUM 0C06aM CUCTEMHU
CYZOBOI BJIAJU € JUCKYCIMHUM, OJHAK, 3 OIJIy Ha O0OCTaBHHHY,
B SIKUX ONHWHUJIACh CyZ0Ba CUCTeMa, TaKa NpaBOBa KOHCTPYKILif
OyJsia HEOOXiJTHUM KPOKOM. Y MHUPHHMU 4Yac, NIPUHUHATTSA 3MiH [0
3aKOHOZABCTBA 1 30cepemxeHHA B [osioBu BepxoBHoro Cyay
TaKUX [OBHOBa)X€Hb, HABITb 3a YMOBU HENOBHOBa)XHOI Buinoil
Papgu IlpaBocynsns, He MoxkHa 6 Oy/0 BUIpPABAATH, OCKIJIBKU
B YMOBaX MUPHOT0 4acy 3yCUJLJIA iep>KaBy, Y leplly 4epry, MaloTh
OyTH crnpsiMOBaHiI Ha BiJHOBJeHHS (YHKIiOHYBaHHSl MOBHOBa-
)KHoro ckjazny Bumoi Pagu IlpaBocyand, a He Ha mnepejady i
NOBHOBAXX€Hb iHUIUM OpraHaM Ta/abo ix mocaZoBUM 0COHaAM.

3anpoBa/PKeHHs J0AAaTKOBOTo crnocoby iHGOpMyBaHHS y4a-
CHUKIB CIpaBU MpPO XiJi CIIpaBU Ta NPUUHATI pillleHHS CHPUSIU
peanisanii TaKMMHU y4YaCHUKaMHU CBOIX MpoLecyaJbHUX IIpas,
a MOXKJIMBICTb NPOBOAMTHU JAUCTAHLiMHI 300pU CyA1iB Ta 36epexe-
HHSI TepUTopiasbHOI MiACYJHOCTI Cy/iB CIPUSATHME CTabiIbHIN
po6oTi cyAiB.

17 Tlpo BHeceHHs 3MiHM A0 nyHKTy 3-1posainy XII «[IpukidHuesi Ta
nepexifHi moJjoxkeHHs» 3akoHy YkpaiHu «[Ipo cymoycTpiit i craTyc cyanaiB»
10/0 TEPUTOPiaJIbHOI WPUCAUKLII MiCLlEBUX CyZliB Ha TepuTOpil YKpainu f0
NPUHHATTS 3aKOHY LI0/J0 3MIHU CUCTEMH MiCLIEBUX CYZiB Ha TepUTOpil YKpaiHu
y 3B’s13Ky 3 yTBOpeHHsM (JikBijaliero) paioHiB: 3akoH Ykpainu Big 1 rpyHsa
2022 poky Ne 2808-IX. URL: https://zakon.rada.gov.ua/laws/show/2808-20#n2.
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INETPO CTEIIIOK

YKpalHCbKHU LLeHTP eKOHOMIYHUX Ta NOJITUYHUX JOC/IiI)KEHD
iM. Onrekcangpa PazymkoBa,

YHuiBepcuTeT npaBa Ta aagmiHicTpauii B Kemysi

WSPiA Rzeszowska Szkota Wyzsza

BnuivB BilHU HA KOHCTUTYL{iMHUM
PO3BUTOK YKpaiHU (OKpeMi acrieKTH)

Impact of the war on Ukraine's constitutional

development (particular aspects)

AHoTania. Pocilicbka BiliHa B YKpaiHi TOpKHyJsacs ycix 6e3
BUKJIIDUEHHS cdep ii CyCHniJIbHOTO KUTTS, AiSJIbHOCTI OpraHiB
JepXaBHOI BJIAJAM Ta MICLleBOTO CaMOBpAAYBaHHA, a TaKOX
NOCTaBUJIA MiJ 3arpo3y NepcneKTHBA MalOyTHbLOTO YKpaiHU fK
KOHCTUTYLIIMHOI JepxaBU. BillHa HeraTMBHO BIUIMHYJIA Ha
npouec KOHCTUTYLLIHHOTO pO3BUTKY YKpalHM 3arajoM Ta,
30KpeMa, Ha OCHOBHiI CerMeHTH MexaHi3My Horo (QyHKIioHY-
BaHHA. CTaTTA NpUCBAYEHA 3arajJbHOMY aHa/li3y «KOHCTUTY-
LiIMHOTO PO3BUTKY B CY4aCHOMY CBIiTi» fIK MOJIITUKO-IPAaBOBOTO
SBUIIIA Ta HAYKOBOI KaTeropii, 0CO6JIMBOCTSIM KOHCTUTYLIiIKHOTO
PO3BUTKY YKpaiHM [0 MOYaTKy Ta IMicJs NOBHOMAcCIITaGHOrO
pocilicbkkoro BTOprHe-HHA. [IpoaHanizoBaHo OocHOBHI ¢opmMu Ta
HaCJIiAKW BIJIMBY pPOCiMCbKOI BilHU Ha KoHCTUTYLiI0 YKpaiHy, Ha
YkpaiHy €K KOHCTUTYLIMHY JiepaBy Ta Ha Cy4acHUM
YKPAlHCBKUM  KOHCTUTY-LIiOHAJTi3M.  PO3rJISHYyTO  MOXJIMUBI
HaNpsAMKU KOHCTUTYLIMHOIO PO3BUTKY YKpaiHM Ha OJIMKYY Ta
Jasbuly nepcneKTuBU. OKpeMy yBary 3BepHYTO Ha MOTEHLIMHY
poJIb Ta 3HAYEeHHA JJIAd KOHCTUTY-LIMHOTO PO3BUTKY YKpaiHU
3akpimieHHd B 11 OCHOBHOMY 3aKOHi CTpaTeriyHoro Kypcy
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Jlep>kaBuM Ha HabOyTTA NOBHOIPABHOIO 4JIEHCTBA B EBpPONENCh-
koMy Corosi Ta B Opranisauii [IiBHIYHO-aTJIaHTUYHOTO JJOTOBOPY.
AK1leHTOBaHO yBary Ha HeOoOXiZJHOCTI MiZArOTOBKU Ta yXBaJIeHHH
nicsg BinHU HoBOI KoHcTUTYLil YKpaiHu.

Ki1104o0Bi c10Ba: BiliHa, KOHCTUTYLiMHUHA PO3BUTOK, KOHCTHU-
TYLisl, KOHCTUTYIilHA Aep>KaBa, KOHCTUTYIiOHAJi3M.

Keywords: war, constitutional development, constitution,
constitutional state, constitutionalism.

['6pugHa BikiHa Pociiicekoi ®Penepanii (PP) npotu Ykpainy,
N0YaTKOM SIKOI cTasia He3akoHHa aHekciss PO Kpumy y 2014 poui
Ta OKymalisd Hew TOJi > OKpeMux paHoHiB JloHeubkoi Ta
JlyraHcbkoi obJsiacTel, yepes BiciM pOKiB nepeiiiia y T.3. «rapsdy
¢dasy» 3 ycima HacsiikaMu MoBHOMAcIITa6bHOI BiliCbKOBOI arpecii
4K Takoi. Peakiuiero Ha Taki mnogAil craso 3amnpoBaKeHHS
B VYkpaiHi BoeHHoro craHyl. OpHak, BYMHEHI pOCIHCbKUMHU
BiMCbKOBO-C/NYKOOBLISIMM B Mepuli MicAli oKynauii yKpaiHCbKHX
Mmict Ta cin (bopogsHka, Byya, ['octomenn Ipninb, Mapiynoss,
okpeMi cesia KuiBcbkoi, Cymcbkoi, YepHiriBcbkoi Ta XapKiBCbKOL
obJsiacTeil) MacoBUX BOMBCTB MUPHOIO HacesJeHHs, KaTyBaHHS
JiIoJled, BUKpaJleHHsI YKpalHCbKUX JiTel/IpuMycoBe Nepemilie-
HHA IX Ha TepUTOpil JepKaBU-arpecopa, a TAKOX IJIaHOMipHe
3HUILEHHA 3€pHOCXOBULY, eJIEKTPUYHUX, ra30Tpa-HCIOPTHUX Ta
3a/i3BHUYHUX CHUCTEeM, iHIIUX OO6'€EKTIB KPUTUYHOI iHPpacTpy-
KTYpPH - CBil4aTh Npo Te, 10 Taki Ail PO HanpaBJsieHi Ha reHOLU/
YkpaiHncbkoro Hapoay?. Bce 1je pazoM nopouJio HOBY MOJIITUKO-
NpaBOBY peasbHICTb, 3a KOl pocihicbka BiMHa B YKpaiHi
KaTacTpodiuyHUM YMHOM TOPKHYJ/IACS BCix 6€3 BUK/IOYEeHHS chep

1 TMlpo 3aTBepmxkeHHs Yka3y Ilpe3ugeHta YkpaiHnu ,I[Ipo BBeAeHHS
BOEHHOTO CTaHy B YKpaiHi”. 3akoH Ykpainu Big 24 motoro 2022 poky Ne 2102-
IX. URL: https://zakon.rada.gov.ua/laws/show/ 2102-IX#Text.

2 [lpo 3asaBy BepxoBHoi Pagu Ykpainu ,I[Ipo BuMHeHHs Pocilicbkoio
depepauniero renounay B Ykpaini”. [loctaHoBa BepxoBHoi Pagu Ykpainu Ne
2188-1X Big 14 kBiTHa 2022 p. URL: https://zakon.rada.gov.ua/laws/show/
2188-20#Text.
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Ilempo Cmeyok

il cycnmisibHOTO >XUTTS, OQYHKI[IOHYBAaHHS OpTaHiB Jep>XaBHOI
BJIQ/IM Ta OpraHiB MiCLleBOTO CaMOBpPAAYBAaHHA, a TaKOX
NOCTaBuJa Mif, 3arpo3y NepcneKTUBA MauOyTHbOTO PO3BUTKY
Ykpainu y Bcix oro nposiBax Ta cpepax. He cTaB BUK/IIOYEHHAM
B IIik cUTYyalil i TaKUM BaXKJIMBUM CETMEHT MalOYTHbOTO YKpaiHU
SK 1i KOHCTUTYL[iIMHUHA PO3BUTOK.

1. KoHCTUTYLiiHUH PO3BUTOK B Cy4aCHOMY CBiTi. YKpaiHa.

1.1. KOHCTHUTYLiHMHA PO3BUTOK AK MNOJIITHKO-IPpaBOBe
ABHIIEe TAa HAayKoBa Kareropia. KOHCTUTYLiMHHUN pO3BUTOK
B CY4YaCHOMY CBiTi BHUCTyNa€ TiJIbKMU OJHUM 13 CermMeHTiB
3arajibHO-CyCHiJIbHOTO TNOCTyNy i MNOAIGHO A0 IHIIMX HOTO
CKJIaJIoBUX (EKOHOMIYHOrO, COILiaJIbHOTO, peJsiriiHoro, moJiTH-
YHOrO i T.A.) aKTUBHO BHUKOPHUCTOBYETBCS [IJIsl XapaKTEePUCTUKHU
CTaHy pO3BUTKY K rpyn JepxaB (pi3Horo pojay o6’egHaHb,
coro3iB), Tak i okpeMux KpaiH. [lo4aTKOM «KOHCTUTYLiIHHOTO
PO3BUTKY» fIK CYCHiJIbHOTO fIBUILA HeOe3MiJACTaBHO BBAXKAEThCS
nosiBa MeplINX €EBPOMENChKUX KOHCTUTYLiK (B Ccy4acHOMY
iXHbOMY pO3yMiHHi) Ta peasibHe Bpery/Ja0BaHHS HUMU HaHOiIbII
BaXXJIMBUX TOlOYACHUX CYCIHiJIbHUX BifHOCHH. OCTaHHE, Ayxe
LIBU/KO MIPUBEJIO 10 3MiHU CaMOr'0 iCTOPUYHOI'0O TUILY JeprKaBH i3
«deoanbHOI» Ha JepiKaBYy «KOHCTUTYIINHY», a ycHiliHe QYHKILi-
OHYBaHHS BXX€ CaMOl «KOHCTUTYLiMHOI Jep:kaBuU» 0OyMOBHJIO
BUHHUKHEHHS BiJHOCHOTO CaMOCTIMHOTO BUJY [A€MOKPATUYHOTIO
HNOJIITUYHOTO  peXHWMy, SAKUU 3roZoM CTaJu Ha3UBaATHU
«KOHCTUTYyLioOHasi3MoM». Bix ToAi, CKJIaZLOBUMHU eJleMeHTaMu
MeXaHi3My QYHKLiIOHYBaHHSI «KOHCTUTYLIHHOTO PO3BUTKY» SIK
TaKOr'o He3MIHHO BUCTYNIAIOTh TPH CYCIIJILHO-IIOJITUYHI ABULIA —
«KOHCTHUTYLIA lep>KaBU», KKOHCTUTYLiMHA Jlep>KaBa» Ta KKOHCTU-
TynioHasisaM». BoHM, mnepebyBaroyM y CHUCTEMiI BHYTPILIHbOI
B3a€EMO3aJIeKHOCTI Ta B3a€EMO0OOYMO-BJIEHOCTI, MMOCTiHHO
eBOJIIOI[IOHYI0OTh, HaOyBalOThb HOBHUX O3HAaK Ta XapaKTEpPHUX
BJIACTUBOCTEN, CTApalOYUCh INpPU LbOMY pearyBaTH Ha HOBI
BUKJIMKM 4Yacy Ta JA0JIaTU pi3HOro poay nepemwkoAu. OCTaHHE
00yMOBJIEHO NOTpPeb0l0 3abe3nevyeHHS HE3BOPOTHOCTI €aMoOro
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Bnaue eitliHu Ha KoHcmumyyitiHuil pozsumok Ykpainu (okpemi acnekmu)

npouecy «KOHCTUTYLIMHOIO pPO3BUTKY» B Cy4aCHOMY CBITi Ta
HeOOXi/IHICTIO 30epeXKeHHSAM KpalUX LUBILJIi3al[ilHUX AOCATHEHD
JleMOKpPaTUYHOIO CBIiTY. B OCHOBI «KOHCTUTYLIIHHOTO PO3BUTKY»
MilIHO 3aKpinuancs 6a30Bi 3acaji €BPOINENCbKOI MEHTAIbHOCTI,
CIIJIBHICTE aHTUYHOI KYJAbTYPHOI CHAAIUHU, XPUCTUAHCBHKI
MOpaJibHi LIiIHHOCTI, 6araToBiKOBUM A0CBiJI 60pOTHOU 3a JIIOJCbKY
TiIHICTb Ta NMOJIITUYHE CaMOBHU3HAaYeHHA HapoAiB. CaMe B paMKax
«KOHCTUTYLIMHOTO PO3BUTKY» fIK TAaKOTO KpalHW, 30Kpema T.3.
3axifiHol yuBinizanii (kpaiHU BiIbHOrO CBiTYy), 3MOIJIM JOCATTU
CBOTO ChOTOJHILIHBOrO PiBHS CYCHiJIbHO-eKOHOMIYHOTO J06po-
O6yTy Ta Oi/nblI-MeHII CTabiIbLHOTO MHPHOTO CHiBiCHYBaHHS.
[ToBoenHa (micassi [lpyroi cBiToBOi BiliHM) €Bpoma y CBill uac
3MoOrJa B paMKax «KOHCTUTYLiMHOTO pO3BUTKY» BiJHOBUTHU
3pyMHOBaHi €KOHOMIKH, CTBOPUTH CHUCTEMY KOJIEKTU-BHOI
Oe3Mneky, 3pelITolo, yTBOpUTH EBponelcbkuil Cor3s. B Hami fHi,
caMe «KOHCTUTYLIMHUU PO3BUTOK» JJII EBPONENCHKUX KpaiH He
TIJIBKM CTaB «IPUPOJAHIM» PiI3HOBHUJOM 3arajbHOCYCIiJIbHOI'O
NOCTYIy, 2 ¥ YU He €JUHO MOXJIMBUM BapiaHTOM 30epeKeHHSIM
€BPOMENCHKOI iJeHTUYHOCTI, 3ab6e3nedyeHHs] IXHbOT0 6J1aromnoJjy
4y4s Ta J;eMOKPATUYHOr0 Mallby THHOT03.

1.2. Oco6/MBOCTI KOHCTUTYLIAHOrO PO3BUTKY YKpaiHU.
[loyaTKOM KOHCTUTYLIMHOTO PO3BUTKY YKpalHU BBaXKa€TbCA
nosaBa mnicaa Ilepmoi CBiTOBOI BIMHM [BOX JeMOKPaTUYHUX
yKpaiHCbKUX JlepKaB — YKpaiHcbkoi HapoHoi Pecniy6atiku (1917)
Ta 3axigHo-YkpaiHncbkoi HapoaHoi Pecny6siku (1918). [Ipukme-
THUM B Til cUTyauii Oys0 Te, 1O Iji yTBOPEHHS BifgOyJsucs
B HaCJIiIOK peaJiizaliii yKpalHCbKOI Halli€l0 CBOT'O HEBIiJ EMHOTO
npaBa Ha CaMOBU3HA4YeHHsl, a IxHE OO'€HAaHHA B €JUHY
JleMOKpaTUYHY Jiep>KaBy BiZIIOBila/I0 3araJlbHOBU3HAHUM Ha TOU
Yyac HOpMaM MDKXHApoJHOro mnpasa. ToMy, LiIJIKOM JIOTIYHUMU
i mepengb6ayyBaHUMU OyJ/iM Meplli 3 Yepru NPUIKUCU TOTOYACHOI

3 JleTanbHille npo sBULIE «KOHCTUTYL[IHHOTO PO3BUTKY», AUB.: CTelok II.
KoHCTUTYL[iHHUI PO3BUTOK B Cy4yacHOMY CBIiTi (TeopeTHKO-MeTOAOJIOrivyHi
3acaau) // Opuguunuii BicHuk. — 2015. Ne 3. - C. 107-112.
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YKpalHCBKOI KOHCTUTYL{I MpO Te, 10 «BIJHOBUBIIMA CBOE
Jlep>kaBHe MpaBo, AK YKpaiHcbka HapogHa Pecny6.iika, YkpaiHa
JUIA Kpalloi 060pOHHU CBOTO Kpalo, AJIs eBHIIOro 3abe3ned4eHHs
npaBa i OXOPOHU BOJIBHOCTEW, KyJbTypU i A0OpoOYTY CBOIX
rpoMajiiH, MpPOToJIoCKUJa cebe I HUHI €CTb Jlep>KaBOI CyBepe-
HHOIO, caMOCTiHHOI0O i Hi Big Koro HesanexHolo»* Ha xaib
«Jossi» YHP, He auBig4YKCch Ha repoidyHy 60pOThOY YKpPaiHCbKOTO
HapoJy 3a CBOI CBO6OOJY Ta He3aJIeXHICTb, OyJjla He JOBrOTPH-
BaJIOKO.

3 BigHOBJIeHHAM Ha Mno4. 90-TUX MHUHYJOr0 CTOJITTH
JlepKaBHOI He3aJIeXKHOCTI YKPAIHCbKOT0 HAPOAY PO3MOYUHAETHCA
HOBUII mepioj, B KOHCTUTYIiHHOMY PpO3BUTKY Ykpainu. Horo
NOJIITUKO-IIPaBOBe CIPSAMYBAaHHA OyJi0o 00YMOBJIEHO HA NepIUUX
nopax 3MiCTOM NpPUWHATUX Iie BepxoBHow Pazoro YkpaiHcbKol
PCP [leknapanii npo fep:xaBHUU cyBepeHiTeT Ykpainu (1990) ta
Konuennii HoBoi KonHcTtutynii VYkpainu (1991). Ognak,
BU3HA4Ya/JIbHUM B IIbOMY INpoOLecCi CTaso yxBaJleHH BepxoBHOMO
Pazioro Ykpainu HoBol ykpaiHcbkoi KoHcTuTynii (1996). Ykpainy
OyJI0 IpPOroJIOIIEHO Jep>KaBOl CYyBEPEeHHOI0, JAeMOKPaTHU4YHOI,
COIiaJIbHOIO Ta MPaBOBOIO, a JIIOAWHY, 11 ®KUTTS i 3J0pOB’s, 4eCThb
i TigHiCTb, HEJOTOPKAHICTb i 6e3meKy - BU3HAHO HAWBUIIOIO
COLia/IbHOIO LIiHHICTI0O Ha BCiK 11 TepuTopii. [Ipy npomy, HocieM
CYyBepeHITeTy i €JUHUM [KepesJoM BJaJU B JepxkaBi 0yJs0
Ha3BaHO BUKJIIOYHO «YKpPalHCbKUM Hapo/», IKUM 3JiIMCHIOE BIaLy
6e3nocepeiHbO Ta 4Yepe3 OpraHU JepKaBHOI BJaAu i opraHu
MiclleBOro caMoBpsilyBaHHs. B YkpaiHi Ha KOHCTUTYLiHHOMY
piBHiI BM3HaBa/0CA [Jil0 NPUHLUIY BEpXOBEHCTBA IpaBa, OJHAK,
HalBULly IOPUJUYHY CUJIy HajaBajocs 6e3nocepelHbO CaMOMY
OcHoBHOMY 3akoHy gepxkaBu (KoHctutyuii Ykpainu). Oxkpemo
3a3Havya/Ioch, L0 B YKpaiHi BUSHAETLCA | rapaHTYETbCA MiclieBe

4 YkpaiHcbka lleHTpanbHa Paja. JlokyMeHTH i MaTepiajd. ¥ ABOX TOMax.
T. 2. 19 rpyansa 1917 p. - 29 kBiTHa 1918 p. / Ynop. Bepctiok B.®. (kxep.),
Boiiko O. [I. Ta in.: [TekcT] / - K.: HaykoBa aymka, 1997. C. 330.
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CaMOBpS/lyBaHH4, a JlepKaBHa BJia/la MOBUHHA 3/[IMCHIOBATHCA Ha
3acajax il mo/jiyly Ha 3aKOHO/IaBYy, BUKOHABUY Ta Cy/l0BY®.

Bisibil HiXX 4YBepPTh CTOJITHA NpaKTHUKa QYHKIiOHYBaHHS
yrHHOI KoHcTuTynii Ykpainu (1996) crana sickpaBuM Bifobpa-
)KEHHfIM JlaJleKO0 HeNpoCTOro MpoLecy KOHCTHUTYLiMHOTrO
PO3BUTKY YKpaiH{, II HaMaraHHs IepeTBOPUTUCA 3 «IIOCT-
PaAsHCb-KOTrO»/HAMoJIOBUHY TOTAJiTaAPHOrO JEp>KaBHOr0 yTBO-
pPeHHA B MOJEpPHY €BPONENCbKY KOHCTUTYLIIMHY Jep:KaBy.
CBifueHHAM BCi€l CKJQJHOCTI TOTO MpPOLECYy CTaJld He TiJIbKU
rJM60Ki CYyCHiJIbHO-€KOHOMIYHi IepeTBOPEeHHH, CYyTTEBI
MEHTaJIbHI 3MiHU B OCHOBHUX COLjiaJIbHUX Tpynax yYKPaIHCbKOTO
HaceJIeHHS], a ¥ HU3Ka IJIMOOKUX MOJITUYHUX KPU3 Ta YUCJIEHHI
KOHCTUTYLiMHI 3MiHM A0 OCHOBHOro 3aKOHYy Jep:aBU. AJDXe,
TiJIbKU caMUX cnpo6 3MiHUTH KoHcTuTynii YkpaiHu B Li poku
OyJio 6isblle M'ATAe-CATH, CiM 3 IKUX «yBiHYaIUCI» ycixoM’.

OpHak, IK BUABUJIOCA 3TOJI0M, UM He HAUBAXXJIUBIIIMMHU 3 IJUX
KOHCTUTYIL[iIMHUX 3MiH (3 OrJsijiyHa MepCleKTUBU KOHCTUTY-
LiMHOTO PO3BUTKY YKpaiHM 3arajoM) cTtaju HoBeau 2019-ro
POKy 1OJO CTpaTerivyHoro Kypcy [JepaBU Ha HabyTTA
IIOBHOIIPABHOTI'O 4JIeHCTBA YKpaiHU B €BponencbkoMy Corosi Ta
B Opranisaunii [liBHiYHOAT/IaHTHUYHOTO J0oroBopys. llumMu 3MiHamy,
30KkpeMa, TeKCT mnpeaMbysu OCHOBHOTO 3aKOHY [iepKaBU
JIOTIOBHIOBABCA TNOJIOKEHHSAMHU, 3a AKUMHU «BepxoBHa Papga
Ykpainu Bij iMeHi YKkpaiHCbKOro Hapoay» npuiMardd KoHcTH-
TyLil0 YKpaiHU «HiATBepKyBajsa €BPONENCbKY iJeHTHUYHICThb

5 Koucrutyuis Ykpainu.URL: https://zakon.rada.gov.ua/laws/show254k/
96-Bp/#Text; nuB. cTtaTTi 1, 3,5, 6,7 8.

6 AHToOJIOTil KOHCTUTYLiHHOro Ipolecy B cy4yacHid YkpaiHi /aBTop-
ykJjazad B.Myciska. - Kuis, «3anosiT», 2017. - 780 c.

7 KoHcTuTy1ig YKpaiHu.

8 [Ipo BHeceHHs 3MiH 0 KoHcTuTyii YKpainu (110710 CTpaTerivyHoro Kypcy
Jlep>kaBu Ha HaGyTTs NMOBHONPABHOTrO YJEHCTBA YKpaiHU B EBpPONEHCHKOMY
Corozi Ta B Opranisarii [liBHIYHOATJIAHTUYHOTO JOrOBOpPY). 3aKOH YKpaiHu 7
gwortoro 2019 poky Ne 2680-VIII. URL: https://zakon.rada.gov.ua/laws/show
/2680-19#Text.
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YKpaiHCBKOTO HapoJy Ta HEe3BOPOTHICTb €BPONEHCHKOro Ta
€BPOATJIAHTUYHOIO Kypcy YKpaiHu». KpiMm TOro, BifNOBIZHO [0
yXBaJIeHUX KOHCTUTYLIMHUX HOBeJ, [0 NOBHOBAaXXE€Hb IapJ/iaMe-
HTy OyJIO BifIHECEHO «BU3HA4YE€HH$ 3acCaji BHYTPIlIHbOI i 30BHi-
WHBOI TMOJITUKU» IOAO0 «peasizalii cTpaTeriyHoro Kypcy
JlepKaBM Ha HaOyTTA IIOBHONPABHOTO 4YIEHCTBA YKpaiHHU
B EponeicbkoMy Cow3si Ta B Opranisauii IliBHiYHOaT/Ia-
HTUYHOro JoroBopy» (m. 5 4yactuHu mnepuoi cT. 85), ypany
Jlopy4yasiocsi 3abe3mneyeHHsl peasisalii 1boro Kypcy, a 6esmno-
CcepeJHIM «rapaHTOM» BCiX LMX IMpOLEeCiB MaB CTAaTH IJiaBa
AepxaBu - [IpeaugenTa Ykpainu. [Ipy iboMy, NpuKMeTHUM 6yJ10
Te, L0 MEeTOK yXBaJIeHUX KOHCTUTYLIMHUX 3MIiH BH3HA4daJ0CHd
«3aKoHOJZaB4Ye 3akpimieHHda B KoHcTuTyuil YkpaiHu UuBijii3a-
LiMHOTO BHUOOPY EBPOMENCHKOI iAEHTUYHOCTI YKpaiHCbKOTO
HapoAy», a 6e3mnocepeHiMU LLJISIXaMU JOCSTHEHHSI OCTaHHBOTO —
«HAOyTTHA NMOBHOIIPABHOTO 4YJIEHCTBA YKpaiHU B EBpPOINENCBKOMY
Coro3si Ta B OpraHnisatuii [liBHiYHOAT/Ia-HTUYHOTO JJOTOBOPY»°.

2. PociiicbKa BiliHa i KOHCTUTYL{iHHUIM PO3BUTOK YKpaiHHU

2.1. KoHcTuTynisa YkpaiHu. B )KUTTi 6araTbox €éBpONENCbKUX
Hapo/JiB «KOHCTUTYLisi» (HalioHa/lbHa KOHCTHUTYILisl, KOHCTUTY-
1[isT KOHKpEeTHOI JiepKaBu) i «BiiHa» (B I IIUPOKOMY, BUKJIIOUHO
HeraTUBHOMY PO3yMiHHI K 4ac JIMXOJIITTH, BeJUYe3HUX JII0/Ch-
KUX KePTB, BilCbKOBHUX 3JI0YMHIB, OpYTaJIbHOTO MOPYILIEHHS NPaB
JIIOJAVMHYW, TOCTIMHUX 3arpo3 I JKUTTI Ta 3/l0pOB’l0, Hac
HENoIMpaBMMUX PYWHYBaHb B MiCcTax Ta cejax i T.[.) mepecikanucs
He OJUH pa3. Masio TOro, 3HayHa 4YaCTHMHa HaLliOHAJbHUX
KOHCTUTYILiH y MHUHYJoMYy (y CBOIX MepIIMX MpOsiBaXx) BJIACHE
i mosiBAslIMCA y 4acH, fKi OyJu [ajeko He MUPHUMH, abo SK
MiHIMyM Ha Me>Xi BOEHHOT'0 Yacy (4M 4acy COI[iaJibHOT0 JIMXOJIITTS

9 IlosicHIOBa/IbHA 3allMCKa [0 NpOeKTy 3akoHy «[lpo BHeceHHA 3MiH [0
KoHctutynii YkpaiHu (IoAo cTpaTeriyHoOTo Kypcy Jiep»aBd Ha Ha6yTTsa
MIOBHOINIPABHOIO 4JeHCTBa YKpaiHu B €BponeiicbkoMy Corwosi Ta B OpraHisauii
[liBHiyHOaT/IAaHTUYHOTO AoroBopy)». URL: https://ips.ligazakon.net/document
/GH6Z100A.
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- peBOJIIOLIiM, HAapOJHUX NOBCTaHb, Jep:KaBHUX IepeBOPOTIB
i T.0.) 1 HacTaHHA MHUPHOrO XKUTTsA. Tak OyJa0 Ha 30pi
KOHCTUTYLIOHa/Ni3My, KOJU BUHUKJIM Teplli KOHCTUTYLil -
Konctutynia CIIA 1789-ro poky, nepuia noJsibcbka 1791-ro poky
Ta TOTO X POKy mnepuma ¢paHiy3bka KOHCTUTyLil. Tak, 6yJio
i y MuHysoMy XX-My CTOJITTI, KOJHA TMOSABUJIKCh IepIi
«noBO€HHI» (micag [lepwoi cBiTOBOI BiiHM) KOHCTUTYLii
Beiimapcbkoi HimeyunHu, ABcTpilicbkoi 4ud YexocsoBalbKoi
pecny6usik. 3 pemTol, B yKpaiHcbkid icTopii KoHcTuTynis
Ykpaincekoi Hapozanoi Pecniy6siku 1918 poky nosiBasieTbes mif
yac (K Lie He NapaZoKCaJbHO BUIJISJA€) MOINepesHbOl poCiii-
CbKO-YKpaiHCbKOI BiMHU — BiMHHU 6inblIo-BULIbKOI Pocii npoTtu
TOAIIIHBOI He3aJIeXKHO1 YKpaiHCchKol AepxaBull.

OfHak, 6i/bIIICTh 3 UUX BUINAJKIB MaJIk CIiJIbHE B TOMY, 10
«HallioHa/IbHI KOHCTUTYIii» NpUHAMaJuCs Y Yacu BiliHU abo 3pa3y
NicJA HacTaHHA MUPY, ajle yXBaJIOBaJuCAd BOHU [Ji CBOTIO
nojianbiioro (QyHKIiOHYBaHHSl BJlacHe Yy MHpHI yacu. Hixto
KOHCTUTYIil AJ1 BOEHHOTO 4acy (AJi BiMHHU), IK NpPaBUJIO, He
yxBaJsitoBaB. HaTtoMicTs, YkpaiHa y sitoTtomy 2022 poky oTpumaJsia
CUTyalil0 JAiaMeTpaJibHO NpoOTU/exHy. KOHCTUTYyLisg yxBasieHa
y MHUPHHUM dYac, yxBaJleHa [JJf yTBepJ)KeHHS IMpaB JIJAWHH,
3abe3nevyeHHs  JeMOKparii, MNapjaMeHTapusMy, peaJisarii
NPUHLUINY MOy JepaBHOI BJaAMd Ta IHIIMX 3arajbHo-
BU3HAHUX JEMOKpPAaTUYHUX LiHHOCTeH, «BUMylIeHa» QYHKLio-
HYBaTH B 4acC BiWHM, BIMHU HIYUM He CIIPOBOKOBAHOI, Ha/J;3BHUYa-
HHO KOPCTOKOI, siKa BiI0YBA€ETHCS HA YKPAIHChbKIK TepUTOpIi i Ka
Hece B CO0Oi YMCJEHHI JIIOACBKI >»epTBU Ta HaMCTpallHilli
pPyWHYBaHHS.

10 TyT i HaZaJi 4aCTKOBO BUKOPUCTAHO TeKCT [HaBrypauiiiHoi mpoMoBU
«KOoHCTUTY11isl | KOHCTUTYLIOHA/Ti3M B yMOBax BiiHU: 3 YKpaiHCbKOTO AOCBiAy»,
BUTOJIONIEHOI 3 HaroAu Mo4yaTtky HoBoro 2022/2023 akaJeMi4YHOTO POKY
YHiBepcuTeTy npaBa Ta aaMiHicTpauii B XKemyBi/WSPiA Rzeszowska Szkota
Wyzsza, 8 :xoBTHs 2022 poky. URL: https://wspia.eu/pl/???...https://razumkov.
org.ua/novyny/inavguratsiini-urochystosti-u-vyshchii-shkoli-prava-i-administratsii -
v-zheshuvi..??7?...
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YeproBa pociiicbka BiliHa B YKpaiHi 1[0JIeHHO 3a0Upa€ KUTT
f6araTboX YKpaiHCbKUX TpPOMa/isiH, BOHaA Mo36aBuJia MiJbHOHU
YKpaiHLiB >KUTJIa, MOpali Ta IiHIMHKX 3acobiB [0 iCHYBaHHS.
MinbliOHM yKpaiHCbKUX TpPOMajiiH CTald ObKeHUAMU abo
BUMYLIEHUMHU TepecesieHIAMUA. 3 iHWOro »x OOKy, BilHa
MaKCMMaJIbHO YTpYyAHWJIA JigJbHICTb yCiX 0e3 BHUKJ/IIOYEeHHS
opraHiB mny6JiiyHOI Bnagu B YKpaiHi Ta BKpall HeraTUBHO
BIIJIMHYJIA HAa HalliOHaJIbHY HOPMAaTHUBHO-IIPAaBOBY CUCTEMY, B T.Y.
i Ha 1T ocHOBY - KoHcTuTyLio Ykpainu. OfHak, came BiliHa, AK Lie
He [apajloKcaJibHO, CIOPOBOKyBaJia TMOSIBy M0306aBJIEHUX
Ha/IMipHOTO MOMYJi3My HU3KH peasliCTUYHUX MOTJIsA/iB Ha TOH XKe
OcHOBHUMI 3aKOH [ep:KaBU, Ha HOT0 poJib B MOBCAKAEHHOMY
KUTTI NIPOCTUX TPOMa/isiH 30KpeMa, Ta PYHKIiOHyBaHHA Jiep>KaBU
3araJjioM fIK Takol.

Tak, yacTMHaA NOHATH Ta KaTeropiil 3akpimjeHux (4 pajuie
niJgTBepAKeHUX Yy CBiMl yac B TeKcTi OcHOBHOro 3akoHy YKpaiHHu)
K TO «CB00OOJA JIIOAWHUY», «IHOJCbKA TiAHICTb», «PiBHICTHY,
«eMOKpaTif», «TepuTopiajibHA LJIICHICTh JepKaBU», «HEL0TO-
pKaHicTb ii kopAoHiB» (cTaTTi 2, 3, 5, 15, 17) Haby/u peasbHOrO
LiHHICHOrO 3Ha4yeHHA. BoHM JyXe MWBUAKO i3 MOJIITOJOTIYHUX
abcTpakuid nomnepeiHbOTO XUTTA INEPeTBOPUJINCA B peasbHi
L[iIHHOCTi/«BapTicHi pedi», 3a fKi ykpaiHLi BiiJal0OTb HE TiIJIbKU
CBOE MaiHoO, rpollli, 0CO6MCTUM Yac, ajie ¥ BJacHe 3/J0pOB’d Ta, Ha
NpeBeJUKUU Kajlb, YacaMU HaWZOpOXK4e 1[0 € B HUX — CBOE
*#UTTA. Came TOMy, )0 BiMHY Ha3WBalOTb He BIMHOK [BOX
KOHKpPEeTHHUX JepKaB, a BiHHOK [IBOX CBITiB, JJBOX CBIiTOTJISA/IB,
BiiHOMO A06pa i 3J1a, AeMOKpaTil i ToTasiTapusmy.

Busasuisioca TakoxX, wo KoHcTuTynia YKpalHM BU3HAYMBILU
«TOJIOBHUM OOOB’I3KOM YKpailHCbKOI [ep>KaBU YTBeEpKEeHHS
i 3abe3neyeHHs NMpaB i cBO6O/ J0AMHU»!1 He MiCTUTB B c06i (He
BCTAHOBJIIOE) peaibHO-/[iEBOr0 MeXaHi3My BUKOHAHHS JeP>KaBOI0
BJIaCHE ILbOTro ii KOHCTUTYLiMHOrO 00600B’A3Ky. Maso TOTrO,
dbparMeHTapHiCTb Ta HaAMipHA 1JI030PHICTh OCTAaHHBOTO,

11 KoHcTUTY1Lis1 YKpaiHy; AUB: 4. 2 CT. 3.
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a TaKoX He 3JaTHiCTb OCHOBHOI'0 3aKOHY JiepKaBU IPOTUCTOATH
npolecy oJiirapxisauii KpaiHu Ta 6araTopiuHOMY po3rpabyBaHHIO
T.3. OJlirapXaMy HaliOHAaJIbHUX 0araTcTB YKpPalHCbKOTO HApOAY,
MaloTb CBOIM MpPSMHUM HACJAiKOM BKpal HeHaJIeXKHUU CTaH
000pOHO34aTHOCTI JiepKaBH AK TAKOI.

BillHa TaKOX CeplO3HO 3arocTpusja 4YacTKOBO IPHUXOBaHI
«BaJ» Ta «HEAOJIKU» YUHHOTrOo OCHOBHOI'0 3aKOHY Jlep>KaBH, 1110
CYTTEBO YTPYAHIOE Horo GyHKLioHyBaHHs. CepeJ HUX, K BioMo,
€ T.3. «Bpo/pKeHi Bagu» (T.0. Ti HEJOJiKM Ta HeAOMNpal0OBaHHS,
AKi 3asmumuancad B TekcTi KoHctuTynil Ykpainu e 3 vacy ii
yXBaJleHHs mapsaMeHToM). MaeThbcs, Hacamnepes, Ipo HaAMipHY
JeknapatuBHicTb Posginy II «IlpaBa, cBob6ogu Ta 0060B’sI3KM
JIIOAWMHU i TpoMajJissHUHa», Mpo GakKTUYHUH «Ayasi3M» BHUKOHa-
BYOl BJIAAY, TMPO YAaCTKOBO HEBJIAaCTUBI IOBHOBaXKEHHA
KonctutyniiHoro Cyay VYkpalHM 4K OpraHy KOHCTUTYLIHMHOI
opucauknii i T.4. KpiMm Toro, 3 yacom NosiIBUJIUCA HOBI «BaJU»
Konctutynii Ykpainu. OfHa 3 HUX, HallpUKJIa[, T.3. «p0o36ajIaHCoO-
BaHicTb» TeKCTy OCHOBHOro 3akKOHy [Jep>KaBU 4Yepe3 WOTro
Ha/IMipHO YacTi Ta He 3aBXJAW A00pe mnpojayMaHi 3MiHM [0
HbOTO. AJI’)Ke, OKpeMi 3 HHUX TOPKaJUCA LiJIMX KOHCTUTYLIMHUX
pO3AiJiB, CyTTEBO 3MiHIOWYUA JecATKH cTaTed KoHcTuTyil
Ykpainu. Tak, Hanpukaag, 6yno y 2004 poui (KOHCTUTYLiMHI
3MiHU HallpaBJIeHi Ha Nepepo3noAis BJaJHUX IOBHOBAXKEHb MiX
napJjamMeHToM, ypsjioM i riaBow JAepxkaBu)!?2 Tta y 2016 pouni
(koHCTUTYLiMHI 3MiHM 1OA0 mnpaBocyAns)l3. 3po3yMiso, 110
BUIIle HaBeJleHMMU NPUKJIA[aMHU BIUIMB «BiMHHW» Ha «KoHCTHUTY-
nito Ykpainu» fganeko He BuuepnyeTbcd. [Ipo Te, B Jiro6omMy

12 TIpo BHeceHHs 3MiH g0 KoHctuTyuii Ykpainu. 3akoH YkpaiHu Big 8
rpyaHsa 2004 poky N 2222-1V. URL: https://zakon.rada.gov.ua/laws/show/
2222-15#Text.

13 [Ipo BHeceHHs 3MiH A0 KoHcTuTy1il YKpainu (1oz0 npaBocyas). 3akKoH
Ykpainu Big 2 dyepBHs 2016 poky Ne 1401-VIIL. URL: https://zakon.rada.gov.
ua/laws/show/1401-19#Text.
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BUNIQJ Ky, OYEeBUJHMM € Te, L0 B LbOMYy IpoLeci 3HA4YHO
IepeBaXKaloUMMHU € HeraTUBHI TeHAeHIil.

2.2. Ykpaina (gepxkaBa). He MeHII HeraTHUBHHM Ta
KaTacTpodiyHO-pYHHIBHUM 3a CBOEK CYTHICTIO CTaB BIJIUB
NOYaTKy  IOBHOMAcCIITaOHOrO  POCIMCbKOTO  BiMCBHKOBOTO
BTOPrHEHHS Ha YKpaiHCbKy JepkaBy (B LIMPOKOMY pO3yMiHHI
ocTaHHbOI). HoBa nmosliTu4Ha peasibHICTh 3acTaBUJIa BUILi OpraHU
Jlep>KaBHOI BJIaJM, IXHIX MOCAaZJOBUX OCi6 O6’€EKTHBHO OILiHUTHU
CUTyalilo 1o ckjaanacad y cdepi HalioHa/lbHOI 6e3mekd Ta
060pOHU KpaiHU Ta CpOoOyBaTH 3a/iITH BCi MOXKJ/IMBI MeXaHi3MU
3aXUCTy CYBepeHiTeTy i TepUTOpia/lbHOI LIJIICHOCTI Jep>KaBU.
BunpaJsieHHIO NiAJiAraay TakoX AOMNYILLeHH] paHille TOMUJIKU Ta
NpOpaxyHKU B NMUTAHHAX 3abe3ledyeHHS HalliOHAJIbHOI Oe3NeKH
Ta O0OOpPOHM KpaiHW, cepel SIKMX | HeHaJIeXXHa peaJiisalis
KOHCTUTYLIIMHUX MPUIIUCIB 1I0J0 CTPATEriYHOr0 KypCy Aep:KaBU
Ha HaOyTTs MOBHOMPABHOTO 4ieHCTBa YKpaiHnu B €C Ta B HATO.
Axe, mepuIMX TPU POKHU (MOo4YMHaW4u 3 jaoToro 2019-ro poky)
NpaKTUKA BUKOHAHHS KOHCTUTYILiMHUX NPUIHUCIB NepeadbadyeHrux
3akoHOM YkKpaiHu «IIpo BHeceHHd 3MiH A0 KoHcTUTyLil YKpaiHU
(1wogo cTpaTeriyHoOro Kypcy JAep»aBu Ha HaOyTTs MOBHOIpa-
BHOTO 4JIEHCTBa YKpaiHuM B EBponelicbkoMmy Coro3i Ta B Opra-
Hizanii [liBHiYHOAT/IAaHTUYHOrO JOTOBOPY) He OyJjia 0COGJIMBO
«OMiTHOWO». CHTyanid i3 po3yMiHHAM I[iHHICHOrO MOTeHLialy
KOHCTUTYL[iIMHUX 3MiH JtwoToro 2019-ro pokKy KapAHWHaJbHO
3MiHMJIacS i3 MOYaTKOM NOBHOMAacuITabHOI BilicbkOBOi arpecii
Pocii npotu Ykpainu y stotomy 2022 poky. 'epoiuHa 60poThba
YKpalHCBKOTO HapoAy, Moro 36poMHUX CUJI MPOTH POCIMCbKUX
3arapOHUKIB He TiJIbKM 3acTaBWJa MOJITUYHE KEPIBHUILTBO
KpalHM MaKCHUMaJIbHO IOBEPHYTUCh [0 peaJjisauil KOHCTUTY-
LiMHUX 3aBJaHb YKpaiHCbKOI JepkaBu 1040 BcTtyny go €C Ta
HATO, a ¥ cipaBe/iJiMBO NPUBEPHYJIA 10 LIbOT'0 yBary abCcoII0THOI
6isbIIOCTI KpaiH 4ieHiB EBponeicbkoro Coro3y. CaMe repoiuHUHA
omip yKpaiHCbKOTO HAapoAy pOCIMCbKMM 3arapO6HUKaM, sK
BU/JIAETbCS, CTAaB BU3HAYaJbHUMM y HaJlaHHiI 25 4epBHaA 2022
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POKy YKpaiHi cTaTyCy KaHAUAaTa Ha YIEHCTBO y EBPONENCbKOMY
Corosi.

OpHak, Hajaw4yu YKpaiHi ctaTyc KaHguaTa Ha BCTyn Ao €C,
AK BiZloMO, EBPOKOMIcCid BHCyHyJla HU3Ky BUMOI [0 YKpaiHy,
y pasi He BUKOHAaHHS fKHUX Il MOXYyTb [030aBUTH OTPUMAHOIrO
craTycy. 3a mnoBigomseHHAM YkpiHPopMy, MoBa HuLIa MpO
HacTynHi BuMoru: 1) BOpPOBaJUTH 3aKOHOJABCTBO MpO Mpole-
aypy npoo6opy cyaaiB  KonctutyuiniHoro Cyay  Ykpainy,
BKJIIOYAIOYU NPOLIEC ToNepe-AHbOT0 BiI00OPYy Ha OCHOBI OL[iIHKH iX
JlobpoyecHocTi Ta nmnpodeciiHUX HABUYOK, BIiJNOBIAHO [0
pexkomeHjalii BeHeliaHcbKoi KoMicii; 2) 3aBepUIMTH NepeBipKy
JfobpouecHocti ETu4yHOw pajow kaHAWAATIB y 4wieHU Bumoi
pagu CTULii Ta BiAbip KaHAWJATIB [0 CTBOpPeHHs Bumoi
kBaJsidikarniiHoi kowmicii cyaaiB Ykpainu; 3) mOCUIIOBATH
60poTbHOY 3 KOpYIIli€l0, 30KpeMa Ha BUCOKOMY piBHi, HIJISXOM
aKTUBHUX Ta ePeKTUBHHUX PO3CJiJyBaHb; 3aBEpPLUIUTH NpPU3HA-
YeHHs HOBOro KepiBHMKa CnenjiasizoBaHOI aHTUKOPYMNLIiHHOI
INpPOKypaTypyd LUJIAXOM CXBaJeHHI BHU3HAYEHOTO IMepeMOXI
KOHKypCy Ta pO3MOYaTH Ta 3aBepIIMTH IpoLec Bifbopy Ta
IpU3HayYeHHA Ha I[0caZy HOBOTo JupeKTopa HauioHanbHOTrO
aHTHUKOpyMLiiHOTO Ol0po YKpainu; 4) 3a6e3ne4ydTH BifNnoBia-
HICTb 3aKOHOJIaBCTBa MpPO 6OpPOTHOY 3 BiAMHUBAHHSM TrpolIel
ctavgaptam [pynu 3 ¢inancoBux 3axofiB (FATF); npuitHaTu
KOMILJIEKCHUH CcTpaTeriyHuil mjaH pedOopMyBaHHS BCbOIO
NPAaBOOXOPOHHOTO CEKTOPY $IK YaCTUHU CepejfioBUIlA Oe3MeKU
Ykpainy; 5) 3anpoBaAdTH aHTUOJIrapxiyHUM 3aKOH  JJis
00Me)XeHHsI HaJAMIpPHOro BIJIMBY OJIirapxiB Ha €KOHOMIYHe,
NOJIITUYHE Ta CYCHOiJibHE KUTTS; ILje Ma€e OyTU 3pob6JeHO
IOPUAMYHO OOIPYHTOBAaHHUM CIOCOOOM, BPaxOBYHOYHM MaWOYTHIiU
BUMCHOBOK  BeHenjiaHcbkol KoMicil 11010 BiZIIOBiTHOTO
3aKOHOJABCTBa; 6) MOAO0JAaTH BIJIUB KOPUCIUBUX iHTepeciB
IIJISXOM TNPUUHATTS 3akoHy 1npo 3MI, gKUA  y3romxye
3aKOHOZABCTBO YKpaiHu 3 /lupektrBorw E€C mnpo ayzioBizyasbHi
MeJiia TMOCAYrM Ta HAJAE IOBHOBAXXEHHA He3aJIeXKHOMY
peryasatopy 3MI; 7) 3aBepminTH pedpopMy 3aKOHOZABCTBA I[0/0
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HalliOHaJIbHUX MEHIIWH, 3TiJHO 3 peKoMeHJalifsMu BeHeliaHCh-
KOl KoMiciil4.

Ha cepeguny BecHu 2023-ro poKy YKpalHa BHKOHaJa
OibLIICTL BULE3raZlaHuX «BUMOIr» €Bponercbkoi Kowicii. Bysio
NPUUHATO 3MiHU 10 3aKkoHY Ykpainu «IIpo Konctutyuintnuu Cya
YkpaiHu» B 4YaCTHHI «BIPOBAa/PKEHHA 3aKOHOZABCTBA IpO
npoueaypy nob6opy cyaaiB KoncrutyuiiiHoro Cyay Ykpainy,
BKJIIOYAIOYU MpPOLEC NONepPeJHbOT0 BiOOPY HA OCHOBI OL[iHKHU iX
JlobpoyecHocTi Ta npodeciiHUX HABUYOK, BIiJNOBIAHO [0
pexkomeHjanii BenenjaHncbkoi KoMicii», 3aBepuieHo BiAGip
KaHJWUAATIB 10 cTBOpeHHs Buioi kBasidikaniiHoi komicii cyazis
Ykpainy, npusHadeHO HOBOro KepiBHMKa CneniasizoBaHol
aHTUKOPYMNLINHOI NPOKypaTypH, po3noyaTo Mpouec Bifbopy Ta
IpU3HA4YeHHA Ha MocaJy HOBOro avpekTopa HauioHajsbHOro
aHTHUKOPYILiMHOro 610po YKpainu, NpuiHATO 3aKoHU npo 3MI ta
HalioHaJIbHI MEHIIWHM Tolo. B ToM e caMUl 4ac, BUKOHAHHSA
ycix 6e3 BUKJIIOYEHHS BUMOI BHUCYHYTUX EBpPOKOMici€lo mnpu
Ha/laHHI YKpaiHi cTaTycy KaHAMaTa Ha BCTYI 0 EBPONENCbKOro
Coro3y, cnisibHe MOPO3yMiHHA MiX npefcTaBHMKaMU €EC i Ykpainu
040 3MICTy MNPUMHATHUX 3aKOHOJABYMX HOBeJ W Hagjasi
3a/IMIIAETHCA B LIEHTPI YBaru yKpalHCbKUX YPALOBIiB.

2.3. YKpaiHCbKMH KOHCTUTYLiOHaai3M. be3snepedHo, cBid
HEeraTUBHUM BIJIUB BiMHA Ma€ i CTaH Cy4aCHOIr0 yKpPalHCBKOTO
KOHCTUTYLiOHa/Mi3My. Po3riggamoyu oCTaHHIM AK INeBHUU
Pi3HOBU/J, eMOKPAaTUYHOI'0 PEXHUMY, B OCHOBY IKOTO IOKJIaZl€HO
OpraHiuHy €JHICTb y CBOiM B3a€EMO/ii KOHCTUTYLiMHOI Teopii,
HaLliOHAJIbHOTO KOHCTUTYLIMHOTO 3aKOHOJABCTBA Ta NPAKTHUKHU
MOro 3aCTOCYBaHHS, MOHA KOHCTATyBaTU TaKWH BIJIMB BIMHU Ha
BCi 0e3 BHUKJIYEHHA CEerMeHTH Cy4acHOTO YKpaiHCBKOIO
KOHCTUTYILioHaNMi3My. Tak, 3 mMmOo4YaTKOM MNOBHOMAacUITaGHOI

14 CraTyc kaHguAaTa: YKpaiHa 3M0>Ke BUKOHATH ciM BUMor €C Ta mpoBecTH
pedopmu. URL: https://www.ukrinform.ua/rubric-polytics/ 3509936-status-
kandidata-ukraina-zmoze-vikonati-7-vimog-es-ta-provesti-reformi.html.
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BiicbKkOBOI arpecii Pocii npoTth VYkpaiHM, Ha mNeBHUH 4ac
$aKTUYHO NPUNUHUIN CBOE QYHKIIIOHYyBaHHS pa3oM 3 YHiBepcH-
TeTaMu KadeApu KOHCTUTYLiMHOro npasa. YacTUHa 3 HUX 3 4a-
COM BiZIHOBHWJIA CBOIO [iSIJIBHICTb B PEXKUMI «OH-JIAWH», @ 3TO/I0M —
i y 3BuUYHOMY «od-nmaiiH» pexumi.OgHak He Bci kadegpu
KOHCTUTYILIIMHOTO TpaBa MOBEPHYJMUCA JO CBOEI 3BUYHOI
JAisapHocTi. Haliripuie € i3 kadeapaMu KOHCTUTYLiHHOTO MpaBa
B XapkKoBI Ta IHIIMX CXiJHUX 1 NiBAEHHUX MicTax YKpaiHHu.
HaTtowmicTs, Bigpa-JHUM CTasI0 AeCb Ha YeTBEPTUM-II'AITUHN MicAlb
NOBHOMAacUITabHOI poCikCbKOI BiliCbKOBOI arpecii cBOepigHe
«OXXUBJIEHHA» HAyKOBOI'O XUTTA B YKpalHi BJacHe B CerMeHTI
KOHCTUTYLIIMHO-NIPABOBUX JOCJi/KeHb. Tak, 3HaKOBUMHU B YKpa-
iHKM ctasnu Bxe y 2022 polui, HanpuKJ/aj, HayKoBi KoHdepeHIIil
«MixkHapoaHO-IpaBOBa OLliIHKA pPOCIKCbKOI BOEHHOI arpecii
B VYKpaiHi Ta 3axucT QyHAAMeHTaJbHUX MpaB JIOJUHU»
(opranizoBaHa KwuiBCbKMM Hal[iOHaJIbHUM YHIBEPCUTETOM iM.
Tapaca IllleByenka, 16.07.2022 p)!5, KoHcTuTyIiliHe 3aKpineHHs
HE3BOPOTHOCTI €BPONEWCHKOTO Ta €BPOATJIAHTUYHOIO KypcCy
Ykpainu: mnpo6seMu peaJsizaiii» (opranizoBaHow lleHTpoM
PasymkoBa 3a migTpumku IlpegcraBuuurBa Pongy Tanca
3augens B YKpaiHi Ta y TicHiM cniBmpali 3 YKpaiHCbKO-TOJIbCbKUM
KJIyOooM KOHCTUTyLioHaiicTiB, 28.06.2022 p)i6, «Konctury-
1[ioHaJi3M B yMOBax BillHU» (opraHizoBaHa I[HCTUTYyTOM NpaBa Ta
ncuxosiorii HauionasnbHoro VYHiBepcutety «JIbBiBCbKa IlosiTe-
xHika», 23.09.2022p.)17, «Towyo».

B yacTuHi  pO3BUTKY/y[OCKOHAJIeHHl  HaLliOHaJbHOIO
KOHCTUTYILIMHOTO 3aKOHOJABCTBA OO’ €EKTMBHO BHHHUKJM CBOI
TpyAHoOLLi, 6e3mocepeIHbO NOB’A3aHi i3 opraHisaui€t AigIbHOCTI
YKpPalHCBKOTO NapJsaMeHTy. [Ipu nboMy, cJif OKpeMo 3a3Ha4uTH,
mo ¢opMajbHO YKpPAIHCbKHU MapJlaMeHT He IepepuBaB CBOEL
JISIJIBHOCTI HaBIiThb MiJl 4ac MiJACTyNny POCIKMCBKUX arpecopiB [0

15 URL: https://kpip.pnu.edu.ua/2022/07/16-2/.

16 URL: https://www.youtube.com/watch?v=E7T5-w7Vwv4.

17 URL: https://lpnu.ua/events/chetverta-mizhnarodna-naukovo-praktychna
- konferentsiia-konstytutsionalizm-v-umovakh-viiny.
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okpaiH crosuli (KiHelb JIIOTOro - mMo4yaTok Oepe3Hs 2022-ro
poky). HaTomicTb, HafiMipHa 3akKpUTICTh JisibHOCTI BepxoBHOI
Pagyu VYkpaiHy, npoTAroM Maike BCbOTO POKY He 3aBXIU
3HAaXOAWUTb CBOE PO3YMIiHHA AK y IPOMAaJAAHCHKOMY CyCIiJIbCTBI,
Tak i cepeZi BYeHUX KOHCTUTYLiOHAJIICTIB.

HalicknagHima, MOXJIMBO, CHTyalisl CKJajlacd B CerMeHTi
«IPAKTUKU 3aCTOCYBAaHHA KOHCTUTYLIMHOTO 3aKOHO/JAaBCTBa»,
0COOJIMBO 100 OpraHisanii AisgJbHOCTI oOpraHiB my6J/i4HOI
BJaJH, AOTPUMAHHA KOHCTUTYLIMHOTO NPUHLUIY 3JiHCHEHHS
JepXKaBHOI BJAAM Ha 3acafax I NmoAily Ha 3aKOHOLABYY,
BUKOHAB4y Ta CYJl0BYy, 3abe3Me4eHHs 0e3nepepBHOCTI AifAJIbHOCTI
BUIIIMX OpraHiB Jiep»KaBHOI BJIaid, 30KpeMa CYLOBHUX, a TAKOX
yTBepJpKeHHs1 Ta 3abe3lneyeHHH OpraHaMH [lepKaBHOI BJaAu
npaB i cBo6oj JywoauHU. [Ipy 1bOMy, BiApaZHUM (MIO3UTHUBHO
NpUKMe-THUMM) B YMOBax BIiMHM cTajla JisJbHICTb OpraHiB
MiCLleBOr0 CaMOBpSi[yBaHHS, O0OCOGJMBO y HNPUPPOHTOBUX
palioHax Ta palioHax 6e3mocepeaHix 60MoBUX Jiil. CaMe aKTUBHA
No3Ullis OpraHiB MiCUeBOro caMOBpsilyBaHHs (MiCbKUX paf,
MiCBKHX Ta CiJIbCbKMX TOJIiB, JeNnyTaTiB MiclleBUX paj)
y YepniriBcbkiy, CyMmcekin, XapkiBcbki, Opecbkii, Mwukosai-
BCbKil 00/1aCTSX, y IXHiIX MicTax Ta ceJsax, 3p0OHUIA HEMOXKJIUBUM
NPOCYBaHHA PpOCIMCBKUX OKYNAHTIB y LeHTpaJibHi paloHHU
Ykpainu B nepiui TUXKHI pociicbKoi arpecil.

3. [lepcieKTUBY KOHCTUTYLIMHOIO PO3BUTKY YKpaiHU
J0 i mic/1g 3akiH4eHHd BiliHN

3.1. 3aBaaHHS HAMOJIMXK4YOro 4acy. B ymoBax »KopcToKoi
noBHOMacuITabHoi BiHM Pocii npotu YkpaiHu 3abe3neyeHHs
HE3BOPOTHOCTI €EBPONEWCHKOTO Ta €BPOATJIAHTUYHOIO KypcCy
YkpaiHU 00’€KTUBHO CTAa€ NMepLIOYEeproBUM 3aBAAaHHAM [Ji BCiX
OpraHiB Jiep»KaBHOI BJIailM Ta OPraHiB MiCLleBOTO CaMOBpAAY-
BaHHs, iXHIX MOCaJloBUX Ta CAy»k60BuUx 0ci6. I x0u OCHOBHUM
3aKOHOM /Jiep:KaBU Cy0’'€KTaMH [JaHOTO IMpoLecy BU3HAYEHO
Hapasi TiJIbKU napJiaMeHT, ypAa[, Ta IJIaBy Jep>KaBH, CBOE Micle
B JJAaHOMY NpolieCi NOBUHHI SIK HAWIIBU/ILIE «BiJHAUTH» i Lija
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HM3Ka IHLIIUX OpraHiB Jep>aBHOI BJyagu. Cepes OCTaHHIX Ti
JlepKaBHI opraHu, BiJ, Ha/JeXXHOTo (QYHKIIOHYBaHHSI SKUX
Oe3nocepelHbOI0 3aJIEXXUTh CTaH 3abe3MeyeHHS HaliOHAJIbHOI
oesnekn YkpaiHu (Konctutyuininuii Cyp Ykpainu, Cioyxo6a
Besneku Ykpainy, Cayx6a 3oBHimuHbOI Po3Bigku Ykpainu, Paja
HauioHanbHoi be3nekn i O60poHH, YNOBHOBaXEHUMM 3 TNpaB
noauHu BepxoBHoi Pagu Ykpainu Ta iH.).

Tak, Koncrutyuiinui Cyjs YkpaiHu, 0 TOBHOBaXK€Hb SIKOTO
Ha/IeXXUTh BUKJIIOYHE MpaBo odiniliHoro taymadeHHss KoHcTu-
Tyuii YkpalHM Mir 64, A NpUK/IaZy, HaJaTH TJyMadeHHS
KOHCTUTYIiIHHOTO TOJIOYKEHHSI «HE3BOPOTHICTb EBPONEUCHKOTO
Ta €BPOATJIAHTUYHOrO Kypcy VYKpaiHu» (m. 5 mnpeambynu
KoHcTuTy1ii YkpaiHu) y 3B’3Ky i3 iHIIUMU KOHCTHUTYI[iHHUMU
NpUIIMCaMH, 30KpeMa, NoyaoxkeHHAMHU cT.1 KoHcTuTtynii Ykpainy,
3a AKUM OCTaHHfl € «CYBEpeHHOK I He3aJIeXKHOW, JeMOKpa-
TUYHOI0, COLiaJIbHOW, NIPABOBOK JepaBa» Ta YaCTUHU CbOMOI
cT. 17 KoHctuTynil YkpaiHy, BiANOBIAHO 0 AKOI «HAa TepUTOPil
YKpaiHu He JONYCKAETbCA PO3TALIyBaHHA iIHO3eMHUX BIMCbKOBUX
6a3». B 1jiil cuTyanii, BApTUM yBaru € noJiOHUK JOCBiJ OpraHiB
KOHCTUTYIiMHOI IOCTHUIiI HU3KKM 3apyODKHUX KpaiH-KOJMUIIHIX
pPaAsHCBKHUX pecnyb6uliK, 30kpeMa, JIuToBcbkoi Pecny6ikuls, Kpim
TOrO, /Il HaJIeXKHOI peastizalili €BpONENWCbKOro Ta €BpoatJia-
HTUYHOTO KypCy YKpaiHH, O OKpeMUX HOPMAaTUBHUX aKTiB T. 3.
«06e31eKOBOI IPyNnu», IK BUJAETHCS, BAPTO OyJiIo 6 B HECTU HU3KY
BiZOBIHMX 3MiH Ta [ONOBHeHb. TakK, 4YaCTUHy Mepuy CT. 2
3akoHy Ykpainu «lIlpo Cayx6y be3neku YkpaiHU» MOKHa
JIOTIOBHUTH TIOJIOKEHHAM «HE3BOPOTHOCTI €BPONENCHKOrO Ta
€BPOATJIAHTUYHOI'O KypCy YKpaiHU» Ta BUKJIACTH Il B HACTYIHIN
pepakuii: «Ctatta 2.3aBaaHHa Cayx6u 6e3sneku YkpaiHu. Ha
Cnyx6y 6e3nekud YKpaiHU MOKJIAJAETbCA y MeXaxX BU3HAYeHOI
3aKOHO/IaBCTBOM KOMIIETEHIil 3aXUCT Jep>KaBHOI'0 CyBepeHITeTYy,
KOHCTUTYILIHHOTO JiaZly, TepUTOpiaJibHOI LJIiICHOCTiI, HayKOBO-

18 NMamntHioc Kamimac, rosoBa KoHctutyniiHoro cyay JlutBu. URL:
https://www.ukrinform.ua/rubric-society/2727774-dajnus-zalimas-golova-konstitu
-cijnogo-sudu-litvi.html.
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TEeXHIYHOrO 1 OOOpPOHHOTO TMOTeHLialy YKpaiHM, 3aKOHHHUX
iHTepeciB JepXaBU Ta MNpaB TIPoOMaJdH BiJi pPO3BiAYBaJbHO-
NiAPUBHOI AiSAJIBHOCTI iHO3€eMHUX CHeljia/IbHUX CIYKO0, MOCATaHb
3 OOKy OKpeMHUX Opradisanii, rpyn Ta o0ci6, a TakKox
3a0e3Me4eHHs OXOPOHMU Jiep>KaBHOI TAEMHHUIL Ta HE380POMHOCMI
€gponelicbkozo ma €8poaMAAHMUYHO20 Kypcy YKpaiHu»1®.
HaTtowmicTp, yacTuHy nepuy cT. 3 3akoHy YkpaiHu «[lpo Pany
HalliOHAJIbHOI 0e3neKHU I 060pOHHU YKpalHU» MOXKHa JONOBHUTHU
NOJIOXKEHHSIM «3a6e3ne4yeHHs1 He380POMHOCMI €8ponelicbko2o ma
€6pOAMAAHMUYHO20 Kypcy YKpaiHu» Ta BHUKJIACTU B TakKiu
pepakuii: «Cratta 3. PyHkuii Pagu HauioHasbHOI 6Ge3neKu
i o6opoHH YkpaiHu. PyHkuiamMu Paau HauioHa/lbHOI 6e3meKku
i o6opoHn YkpaiHu €: 1) BHeceHHs mnpomno3unii [pe3ueHTOBI
YKpainu wofo peaJsisanii 3acag BHYTPIIIHBOI i 30BHILIHBOI
noJiTUku y cdepi HauioHasbHOI 6e3neku i 0OOpPOHHY,
3a6e3neyeHHs1 He380pPOMHOCMI €8ponelicbko2o ma espoam.a-
HMU4YH020 Kypcy YKpaiHu «...»20. HanexxHe 3abe3neyeHHs1 CUCTEMU
HallioHaJIbHOI 6e3neKy YKpaiHuy, 3 orJsAy Ha ii eBponeicbKUi Ta
€BPOATJIAaHTUYHUM KypC PO3BUTKY, BUMaraTvMe TaK0X i IeBHOTO
nepersisaly YMHHUX KOHCTUTYL[IMHUX MOJIOKEHD 10|10 IHCTUTYTIB
Ha/|3BMUYalHOTO Ta BOEHHOro CTaHy. B JgaHoMy BuUIajKky,
KOPUCHUM JJid YKpaiHU MOXe CTaTU AOCBiJ, KOHCTUTYLIKHOTO
peryJiloBaHHA «Ha/J3BUYaWHUX CTaHiB» B 4YMHHIN KoHcTuTynil
[Tonbcbkoi Pecniy6utiku (1997 p.)2L.

3.2. HairoJsioBHille B KOHCTUTYLIAHOMY pPO3BUTKY
Ykpainm micas 3akiH4eHHs BiMHM. YuHHa KoHcTuTynis

19 [Ipo Cnyx06y Ge3neku YkpaiHU. 3akoHy YKpaiHu Bix 25 Gepe3ns 1992
poky Ne 2229-XII (3 moganbimiumu 3minamu). URL: https://zakon.rada.gov.ua/
laws/show/2229-12#Text.

20 MIpo Pagy HamioHasbHOI Ge3neku i 060poHU YKpaiHU. 3aKOHY YKpaiHu
Bix 5 OGepe3nsa 1998 poky Ne 183/98-BP (3 moganbmumu 3miHamu). URL:
https://zakon.rada.gov.ua/laws/show/183/98#Text.

21 Konstytucja Rzeczypospolitej Polskiej z 2 kwietnia 1997 r. // Dziennik
Ustaw Rzeczypospolitej Polskiej - 1997 - Nr 78 - poz. 483.
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YkpaiHy, ¢GaKTUYHO BHUKOHABIIM CBOKW iCTOPUYHY Micito
(YKOHCTUTYIO-BaBIIK (QaKT BiAHOBJEHHSI [lepXKaBHOI He3aJje-
Y)KHOCTI YKpaiHCbKOIr'0 HapOoAy Ta CTBOPUBILU IIPAaBOBI OCHOBH /1
IIepeTBOPEHHA «IOCT-PaAAHCbKOI» YKpalHU B MOJEpPHY KOHCTHU-
TYLilHY Jep»KaBy), He TiJIbKU He 3MoIJa Mo36yTHUCS CBOiX T.3.
«BPOJ)KEHUX BajJ, Ta HEJOJIKiB», ajle U 3 4yacoM HabyJsia HU3KY
HoBux. Kpim Toro, OcHOBHUUM 3akoH Jep:aBH y 06araTbox
MOMEHTaX BHSIBUBCS He TOTOBUM /[0 HaJiexXHOTro ¢QyHKIio-
HYBAaHHA 9K B YMOBax BOEHHOTI'O CTaHy, TaK i B IHIIMX CUTyaLiX,
NOB’SI3aHUX i3 HOBMMH BUKJHWKAaMH Ta 3arpo3aMy, L0 MOBCTaJIU
y XXI-mMy ct. Came TOMy, micjs 3akKiHYeHHS BiWHH, YKpaiHy
HAaWMMOBIpHillle O4YiKye MiAroTOBKAa Ta MNPUHUHATTA HOBOI
KOHCTUTYLi, O4YEeBHUJHO, SAKICHO HOBOIO OCHOBHOTO 3aKOHY
Jlep>KaBH.

HoBa (moBoeHHa) KoncTuTynis YkpaiHu Mae OyTH, Haca-
MIiepe/[, JOKYMEHTOM MalbyTHboro (koHctutynieo XXI-ro cT.).
BoHa Mae cTaTU OCHOBHUM 3aKOHOM CTaJIOTO PO3BUTKY JlepP>KaBH,
KOHCTHUTYIi€I0 peasibHOTO 3abe3nevyeHHs MpaB i cB0O6OJ, KOXKHOI
JoauHd B YkpaiHi. HoBa KoHcTuTyuliss YkpaiHu, ik HalBax-
JIMBIIIUKA HalliOHAJIbHUM TMOJIITUKO-NPABOBUKW [OKYMEHT, Mae€
CTaTH TAKOXX BUPA3HUKOM Hail BCbOro YKpalHCbKOr'0 Hapo4y Ha
CBOE TifiHe MOJITUYHE Ta COIiaJibHO-€eKOHOMiUHe MalbOyTHE
B 00’eAHaHil EBpomi.

B To# ke caMui yac, 3 mo3ulii YuHHOI KoHcTUTyLii YKpainu
Ta  OCHOBONOJIO)KHUX  3acaZi Cy4aCHOTO  €BPOINEKWCHKOTO
KOHCTUTYIiOHa/i3My MalOyTHS NepeMora YKpaiHu B TenepilliHii
pOCiMCbKO-YKpaiHCbKiIM BiMHI Ma€ o0O3HayaTH, HacaMIepe/,
NOBepHeHHA YKpalHi Bcix 1I TepuUTOpiH, HK HE3aKOHHO
aHEKCOBaHHUX, TaK I TMM4YacoBoro okynoBaHux P®. Kpim Toro,
B YKpalHi MalTb OyTH CTBOpeHi HaJ/eXHi YMOBU JJs fK
HAWIIBUAIIOIO NOBePHEHHA Ha BaTbKiBIIMHY BCiX II rpoMassH,
dKi 4epe3 BIiMHY BHMYIIEHO ONWHUJUCA TMo3a ii MeXaMH.
Hap3BuualiHO BaXKJIMBUM [JiI MalOYTHBOTO KOHCTUTYLIIMHOTO
pPo3BUTKY YkKpaiHu (micsis ii mepeMoru y pociicbKo-yKpaiHChKiM
BiliHi) Oy/ie He Ti/IbKW MOBEepPHEHHS BCiX HE3aKOHHO aHEKCOBAHUX
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Ta TUMYaCcOBO OKYNOBaHUX BOPOIOM YKpPalHCbKHUX TEPUTOPIiH, a U
HasleXkHe 3abe3nedyeHHs B YKpalHi MpaB JIAWHM, 306epeKeHHs
IHIIMX JeMOKpaTUYHHUX LIiIHHOCTEeH, a TaKOX 3MillHEHHs1 Halio-
HaJIbHOI Jilep>KaBHOCTI YKpalHCBbKOro HapoAy. Alxe, K CBIJYUTh
icTopis, caMe HasiBHICTb OCTAaHHBbOI OyJia i 3aJIMIIAETHCH €AUHOIO
peasbHOI rapaHTIE CaMOro iICHYBaHHA YKPAlHCbKOI'0 HApoAy AK
TaKoro, 36epexxeHHs1 KOro KyJIbTypH, TPaAulliil Ta caMOOYTHOCTI.
HabyTTs » YKpaiHOIO NOBHONpaBHOro 4jeHcTBa y €EC craHe
JIOTIYHHM Ta CyCHiJIbHO OGI'PYHTOBAHUM HacC/JiIKOM ii cyyacHOro
eTany KOHCTUTYLiHHOI'O PO3BUTKY.
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JMMTPO TEPJIELIbKHUI
KaH/IU/IaT OPUANYHUX HAYK, IOLEHT
HanjionanbHuit yHiBepcuteT ,O/iecbKa IOpUANYHA aKaieMis”

KoHcTUTYLiMHUM Cy[ YKpaiHU: XTO BU3HAYaTUMe
MeKi IPUAHATHOrO 3a HAA3BUYAaUHUX YMOB

Constitutional court of Ukraine: who will determine the limits

of what is acceptable under the states of emergency?

AHoTanis. /lyig YkpaiHy 36pOMHUM CIPOTUB POCIMCBKIN arpecii
€ €AWHUM IUIAXOM BWXXHUBaHHA, AKUHW € He3OilcHeHUM 6e3
CHCTEMHOI ¥ pi3HOMaHITHOI NiATPUMKHU 3 OOKY Jep>KaB-MapTHePiB
i MiXKHapoAHMX oOpradizalid IL[OHAaWMeHIIe Yy KOPOTKO - Ta
cepelHbOCTPOKOBIU NepcreKTUBi. [IpoTe 3BOAUTH NPOTUCTOAHHA
pOCiMCbKilM arpecii Jsidiie 0 36pOMHOT0 CIPOTUBY AJs YKpaiHU
KPUTUYHO Hebe3nevyHo. Pocilicbko-ykpaiHChbKa BilHA Y KOHCTUTY-
LilHOMY BUMIipi OyTTS - 1Ll NPOTUCTOSIHHS PIi3HUX MOJYCIB
MUCJIEHHS | CBITOCOPUUHSATTS Ta Pi3HOTO CaMOYCBiJlOMJIEHHS.
I, nepekoHaHWH, HA/IBXKJIUBUM Yy [[bOMY IPOTUCTOSIHHI BUCTYTAE
yTBepKeHHS ‘NiHCHOI MPUXUJIBHOCTI 0 KOHCTUTYIiOHaJIi3My’,
JIEBUI 3aXUCT ONOCEPESKOBAHUX HUM L[IHHOCTEN Ta NPUHLIUIIIB.

3HadeHHd 1 posb KoHcTtuTtyninHoro Cyny YKpalHH y TakoMy
JIEBOMY 3aXHMCTi 3pOC/IM HaTenep y pasy, xoya 6 TOMy, L0 crpa-
BXKHIO 3arp0o3y KOHCTUTYIilHil 6e3Mmelli CTaHOBUTH He BiACTYII Biji
3BMYaMHUX NpPOLeyp, a OCTynoBa TpaHcpopMallisi BUKJIIOYHOTO
Ta TUM4YaCOBOTO Ha HOpMaJIbHe Ta MOCTiMHe K OJUH 3 HaC/IiJKiB
NPOKUBAHHA ¥ NOJ0JIaHHA HAaI3BUYAWHOI CUTYaL|l.

Kii04oBi cioBa: KoHcTUTyLiliHA 6e3neka; KoHCTUTYUiMHUA
Cyn Ykpainu; HaZil3BU4akHI CTaHU; KOHCTUTYLIIHHA epo3id.
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JAmumpo Tepaeywbkutl

Keywords: constitutional security; states of emergency; Consti-
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KoHcTuTyljillHa 6e3neka € HEBiJEMHUM CKJIAJHUKOM
HalioHa/bHOI 6e3nekul. lle pe3oHHe i paljioHa/sibHE TBEP/PKEHHS,
AKe 30KpeMa OTpUMaJIo BTIJIEHHAd B HaLlilOHaJIbHOMY 3aKOHO-
JlaBCTBi2, BOJAHOYAC He BHUKJIOYAE IiXHbOI KOHKypeHIil Ta
NpPOTHCTaBJIEHHS. [HIIMMU C/I0BaMH, KOHCTUTYLiliHa 6e3nekKa, ika
MOxKe OyTH BHM3Ha4yeHa fIK 3asiBJieHa MeTa i 6aKaHUW pe3y/ibTaT
yTBepJ»KeHHS1 06’€KTHBOBaHUX (y HU3Li BUMIAJKIB — iIMIIIUTHO)
KoHcTuTyni€l0 1[[iHHOCTeM W MNpPUHLMUIIB, fKi BU3HA4YalOTh
KOHCTUTYLIIMHUN J1aJ, [ep>KaBH, MOXe 1 HacnpaBAi 4acTo
OLIHIOETbCA fAK TOW YMHHUK, fKHM LOHAUMEHIle YCKJIaJHIOE
3/1iiCHEeHHs 1 3aXUCT HalliOHAJIbHUX iHTepeCiB.

Take CHOpUUHATTS B3a€EMO3B'SI3KY KOHCTUTYLIiMHOI Ta
HalioHa/JbHOI Oe3MeKW Ma€e Micle W 3a 3BUYAWHHUX YMOB, alie
HauOiNbll BUPA3HO BUABJAETbCA 3a YMOB HaJA3BUYaUHUX.
XpecToMaTiMHOW Yy LbOMY KOHTEKCTI JIMIIAETbCA MO3UILisd
bk JlIokka, (KWW 3BeJIMYYIOYM YECHOTH ‘0OMEeXeHOoro Ta
3aKOHHOTO MpaBJiHHA, TUM He MeHII OyB NepeKOHaHUH Y TOMY,
1110 BUKOHABYa BJIaJjla Ma€ i IOBMHHA MaTH 3a Ha/|]3BUYalHHUX YMOB
npeporaTuBy 'AiTH Ha BJACHUMU pO3CyJ 3apajyd CyCHiJbHOTO
6sara, He COUpAlYWCb Ha MNPUIUCU 3aKOHY, a iHOJI HaBITh
BCymepey iM'3.

BupimaibHUM aprymMeHTOM Ha KOPUCTb NiAXOAY, 3a AKOTrO
BiZCTYyn BiJ 3BUYAaMHUX NpoOLEeAyp OpraHisauil Ta 3JiMCHeHHA
Jlep>kaBHOI BJIaJiM € condicio sine qua non pearyBaHHs Jep>KaBU Ha
Ha/I3BUYallHi YMOBHM, € ifes Mpo iCHYBaHHS OCHOBOIIOJIOXKHOI

1 €3epoB A. KoHcTuTyLiliHA Ge3MleKa sIK CKJIaJHUK HallioHAJIbHOI 6e3MmeKu
Ykpainu. Ykpaincokuli uaconuc koncmumyyitinozo npaea. 2017. Ne 2. C. 60-67.

2 [Ipo HalioHaJIbHY 6e3MeKy YKpaiHu : 3aKoH YKpainu Big 21 yepBHs 2018 p.
Ne 2469-VIIl (3 noganpmmmu 3miHamu). URL: https://zakon.rada.gov.ua/laws/
show/2469-19#Text; auB. ctaTTi 1-3.

3 Jlok /IxkoH. /lBa TpaKTaTH Npo MpaBJiiHHA / nep. 3 aHrJ1. [1aByo Cogomopa.
K.: Hamr ®opwmar, 2020. C. 256-257.
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OHTOJIOTIYHOI pi3HMLi MiXXK 3BUYaMHUM Ta HaA3BU4YauHUM. Came
ey MOCTyJIaT Bij, MOYATKy U J0Tenep 3aK/IaJaE OCHOBY aHaJi3y
poJii i 3HaYeHHs NpaBa 3a HaI3BUYaWHOI cCUTYallil.

[IpukMeTHO, 110 akajeMiuHa pedJieKcis micjas TepOPUCTUUHOI
ataku 2001 poky Ha CIIA 3acBigyuM/iia mnparHeHHd 3aHOBO
OCMUCJIUTH TeopeTUdHi MipkyBaHHsA K. IlIMiTTa, AKUHA € 4u
HaWOI/NbLI BiJOMUM, ajie aX HiIK He €QUHUM, NMPUXUJIBHHUKOM
3amnepevyeHHd IIpaBa K TaKOro 3a Ha/Jjl3BUYalHUX YMOB. /loBoAsa4YH
Jlo abCoJIIOTY BiJMiHHICTP MiXK HOpPMaJIbHUM Ta BHUKJIOYHUM,
K. IIMiTT TBepAuB, 110 NpaBO YOCOOJIIOE 3arajbHi NpaBuUJa,
NpU3Ha4YeHi /i po3B’sA3aHHs HOPMaJIbHOI CUTYyallil, IKa € MOBCS-
KJEeHHOI Ta mnepejabadyyBaHow. OJHaK HeMHHYYi HaJA3BUYaiHi
noZil HEMOXXJIUBO IepefbaYnuTH i, OT>Ke, BOHM He MOXKYTb OYTHU
nepenbayeHi npaBoM 3a3jajeriib. ‘BUHATKOBUI BUNAJOK,
BUIA/JIOK, AKUM He BU3HAYEHUMW Yy YUHHOMY IpaBi, LOHAUMeHIIe
MO>XHa OXapaKTepHU3yBaTH K BUNIAJ0K Ha/I3BUYalHOI Hebe3MeKH,
3arpo3u iCHYBaHHIO Jlep>KaBH TOLIO, ajle He MOXXHa ONHKCAaTH 3a
bakTuyHuM ckuagom’t. [losagk Haj3BU4YalWHA CUTyallig He
€ HOpPMaJIbHOI0 CUTYyalli€lo, HOPMU IIpaBa He € 3aCTOCOBAaHUMM.
HeMoxuBicTh mnepefdauyuTH KOXHY CUTyallilo, sKa MOXe
CKJIACTHUCH, 03HAYAE, 1[0 BEPXOBEHCTBO IIpaBa MA€E NMOCTYNATUCA
3aCTOCYBaHHIO M03aMpPaBOBUX 3axX0/iB ad hoc. | efUHUM cy6’eKTOM,
CIPOMOXXHHUM /[IiEBO Ta ONEpaTUBHO pearyBaTM Ha 3arposu
icHyBaHHIO JepxkaBy, o0rpyHToByBaB K. IlIMIiTT, € BHKOHaBYa
BJIa/1a, AKa He y3aJIe)KHeHa 3a3/JaJierijb Bij )KOAHOI HOpMU MpaBa.
HeyxunbHe [JOTpMMaHHA OPUAUYHUX OOMEXeHb, BKJIIOYHO
3 BUMOTOI0 NONepeJHbOr0 OPUAUYHOrO J03BOJIy Ha OyAb-AKI Ail,
€ He JIUIIE HAIBHUM, aJie ¥ Hebe3MeuHUM, i TOMy NepelIKo/PKaTUMe
3[IaTHOCTI ypsAy pearyBaTM Ha HaJ3BHUYalHI OOCTaBUHH, WLIO0
BUMAararwTb MaKCHUMaJIbHOI THYYKOCTi®.

4 Schmitt Carl. Political Theology: Four Chapters on the Concept of Sover-
eignty (University of Chicago Press; 1st edition, 2006), P. 6.

5 Schmitt Carl. Dictatorship: From the Origin of the Modern Concept of Sover-
eignty to Proletarian Class Struggle (Polity; 1st edition, 2015), P. 148-179.
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[ToctaHoBka Ta BupimeHHa K. [IMiTTOM 1jboro nuTaHH4, AKi
OyJM CKJIaZJ0BOIO MOro KPUTHKHU JiibepasbHOI JleMOKpaTii, 3pe-
IITOI 3yMOBJIIOBAJIM 3allepeyeHHs 00MeXXyBaJIbHOTO NpHU3Hayve-
HHSI NpaBa Ta abCOJIOTHU3alil0 B yMOBaX aHTAroOHiCTUYHOIO
NPOTUCTOSAAHHS, 1110 BUKJIIOYAE MOXKJIUBICTb JUCKYCil Ta KOMIIPO-
Micy, mnoJiitTuuHoro ‘pimeHHs’. IlpoTe HaBiTh mNepeKoHaHi
NPOTUBHUKMU TAKOIr'0O MiZXOAY y NMpParHeHHi y3roAuTU JUXOTOMilo
HOPMaJIbHOT'0-BUKJIIOYHOI'O i3 TUMHU LIiHHICHUMU HAaCTaHOBaMY,
dKi BH3HA4YalOTb 3MICT OOMEXEHOro MpaBJiiHHA, NepeayciM -
BEPXOBEHCTBOM IIpaBa, TaK i He JJOCATHYJIY 3araJibHOI 3rOH.

Y3araspbHwOWOYA HaaBHI mno3unii, [k YoiapoH TBepAUTH
y lbOMY 3B’SI3Ky PO TPU MOXKJIUBI niaxoau. Tak, 3riJHO 3 mepLIUM
NiAX0A0M, 3apaZli BepXOBEHCTBAa IpaBa HadABHI IOPUJUYHI,
nepeAyciM KOHCTUTYIiMHI, rapaHTii 6€3yMOBHO MalOThb 3aJMlla-
THUCS YMHHUMHY, 3PELITOI0 1ie Te, 3apaju 4oro ix 6yJio CTBOPEHO,
i came B TaKUX CUTYyallisiX BOHU € HaMOIbIll HeOOXiTHUMU. MOXKHa
TaKOX MOKJIaJaTUCA Ha 3araJilbHUM AyX THYYKOCTI Ta CHTYaTUBHOI
YyTJUBOCTI B JiJIbHOCTI JAep:KaBU, IKUU 3a0X0YYy€ETbCA HaABIThb
y 3BU4YaKHI 4yacu. 3a TakKoro miZXoAy BEpPXOBEHCTBO INpaBa He
€ TOJIOBHMM OOMEXeHHSIM THYYKOCTi Ail Jep:kaBH 3a YMOB
nocrtasiol Heb6e3neku. HapewrTi 3riiHO 3 TpeTiM MiAX0A0M, MOXKHA
3a3jaJierijb BCTAHOBUTHU Clieljia/IbHi IpaBOBi HOPMY, AKi MAKOThb
pery/jwoBaTH HaJ3BUYaWHI cUTyalii - HOpPMH, fIKi, MPUMIpOM,
3yNWHAITb 3BUYalHI rapaHTii rpoMajsgHCbKHUX CBOOOJ abo
YMOXJIMBJIIOKTH LIMPOKUHW PO3CY/ YPAAOBLIB IPU 3J[iMCHEHHI Jil,
dKi 3a 3BUYAWHOI CUTYyalil peryjwoBaJucd OU 3araJbHUMH
HOpMaMH npaBa®.

3arajioM, IepeKOHaHW{, 10 JUXOTOMiS HOpPMaJIbHOTO-
BUKJIDYHOTO He BPAaxOBYE, 1[0 3BUYAMHA CUTyallil K TaKa Bxe
nepeji6bayae BUHSATKOBI IOBHOBAXKEHHS, a TAK0K 3allepeYvye Te, L0
cnocobu pearyBaHHSI Ha BHUHSTKOBI 00OCTaBUHH, HacHpaBAi
Hacu4yeHi NpaBOBUM 3MiCTOM. Mik 3BUYallHUM Ta Ha/J3BUYalHUM

6 Waldron Jeremy. The Rule of Law, The Stanford Encyclopedia of Philosophy
(Summer 2020 Edition), Edward N. Zalta (ed.). URL: https://plato.stan-
ford.edu/archives/sum2020/entries/rule-of-law.
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CTAaHOM, iCHY€ CyTT€EBA CNaJKOBICTb, AKa BU3HAYA€ He BUOIp Mix
00’€KTHUBOBAHMM y NpaBi MOpPSAKOM Ta TOTOXHUM CBaBi/LIIO
po3cyioM, a BUOIp MiXK pi3HOIO Mipol0 MpPaBOBJAAJSA Ta Pi3HOMO
Miporo poscyny’. HaBiTb y Halb6inbll chookiiiHi nepiogu
HOPMaJIbHOCTI 3aBXJ{ HassBHUU MPOCTIip AJA PO3CYAYy Ta NpUM-
HATTSA pillleHb, i HaBiTh Y HAMOUIbII BUHATKOBUX HaJA3BUYAUHUX
CUTYyalliiX HOPMHU IpaBa NPOAOBXKYHOTb YIOPALKOBYBATH KUTTH.
[IpuHaiiMHi, npaBo NpoAoBXye GOPMyBaTH YsIBJEHHS MPO Te, L0
€ [03BOJIEHMM 3a Ha/J3BUYalHUX YyMOB. BopHoudac mnpaBo
CTPYKTYpPY€ BU3HAUYEHHS Ha/|I3BUYANHUX CUTYaLli}, BUNIAIKH, KOJIU
BOHHU MOXYTb OyTH OroJIOLIeHi; Te, fKi MOBHOBa)KEHHSI MOXe
BUKOPUCTOBYBATH JiepKaBa Ta KOJIM BOHU 3aKiHUYIOThCSS.

Ak 3acBifuye NOpiBHAJBHUM aHA/1i3 KOHCTUTYLiHHUX MOPSAAKIB
pi3HUX JepxaB, BKasye /l./JlanseHrayc, BOHM 00OHpaOTb MiX
3aKpilJIeHHAM MpaBUJl pearyBaHHA Ha Ha/J3BUYaWHY CUTYallilo
Yy KOHCTUTYLII Ta BU3HAYEHHAM TAaKHUX NPpaBUJI AKILO 1 TOAI, KOJU
Ha/I3BHYallHa CUTYyal|is BUHUKJIA®.

Y nepmoMy BuUNaAKy BiOyBaeTbcA BUOIp MixX JABoMa
MOJZeJIIMU: BMKOHAaBYOI MOJeJJII0, 32 AKOi BUKOHaBYa BJaJa
Ha/lIIA€THCA MOBHOBAX>XEHHSAMU BU3HA4YaTU HAsABHICTb Ha/i3BUYa-
WHOI cuTyalil Ta BXMBAaTHM HaJ/IeXKHi 3axXx0JU pearyBaHHs; Ta
3aKOHO/JaBUYOl0 MOJieJI/II0, Ika BUMarae, abu 3aKOHO/aB4a BJaja
BU3HA4MWJa IOPUAAYHUN peKMM BUPIlIEeHHA UUX 3aBJaHb. [lonpu
3po6/sieHUd BUOIp, TaK0XX MaKTb OYTH BCTAHOBJIEHI Mexi
CYyZ0BOTO KOHTPOJIIO MiJ, Yac peXuMy OopraHisanii Ta 3iiCHeHHA
nyoJliyHOI BJIaJU 3@ HAJA3BHYAaWHUX YMOB. fKIO CyJoBUU
KOHTPOJIb BifjirpaBaTUMe JAy»e BeJIMKY poJib, TO € IiJCTaBU
BUJIJIATA TPeTH0 KOHCTUTYLIMHY MOJesib — CyAOBY Mogesb. Ll
3aBJaHHA MalTb OyTH pO3B’A3aHi HaBITb Yy TOMY pasi, KOJHU

7 Lazar N. C. States of emergency in liberal democracies (Cambridge Univer-
sity Press, 2009), P. 4.

8 Ibid.; P. 44-45.

9 Dyzenhaus David, States of Emergency in The Oxford Handbook of Compar-
ative Constitutional Law, ed. Michel Rosenfeld and Andras Sajo (Oxford Univer-
sity Press, 2012), P. 442.
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NpaBOBUM NOPAJLOK He Ma€ KOHCTUTYLIMHO 3aKpilJieHOro
Ha/I3BUYAHWHOI'0 pEXHUMY, YU TOMY, 1O piBeHb KOHCTUTYLIMHOTO
BH3HA4Y€HHS € MiHiMaJIbHUM a60 B3araJi BiICYTHIN, Y4 TOMY, 1110
BiZICyTHS nurcaHa KOHCTUTYLisA10.

[linzTpumyroun BucHOBKU /. /laliseHrayca nmpo BTOPHUHHICTb
dbopMU KOHCTUTYLII A/ ifeHTUdiKalil mpaBoBOro NMopsjky Sk
KOHCTUTYLIIKHHOTO, 3JJaTHICTh CYJiB KOHCTHUTYHOBAaTU NPUHLUIHU
peryJiloBaHHd Ha/J3BUYaWHUX CUTyallil 4Yepe3 KOHTPOJb Ta
TJYyMAauyeHHd, TONpPU IXHK eKCIUIIUTHY HeBU3HAYeHICTh,
niTpyUMalo i TBEp/KEHHs, LU0 BUOIp MoJesi BU3HAYa€E ‘filicHa
NPUXUIBHICTh A0 KOHCTUTYLiOHAJNi3My i TOMYy KOHCTUTYILiHHE
peryJitoBaHHSl Ha/|I3BUYaWHUX CUTYyalliil HAabyBaTUMe BU3HA4YeHOI
dopmy, 110 6 He 6YJIO 3aKpiNIeHO YUHHOIO MUCAHOK KOHCTHUTY-
nieroll,

WneTbca, GesmepedHo, He mpo cyTo GOpMaJbHHH aclekT
po3noAisy HaJ3BUYaWHHUX NOBHOBaXXeHb, a NpO CJAifyBaHHSA
Jlep>kaBd HaBiThb 3a HaJ3BUYaMHUX YMOB THUM MNpPUHLUINAM, Ki
YMOXJUBJOKTbL Ta yb6e3neuyloTb oOMeXeHe Ta epeKTHUBHe
NpaBJiHHA - NpaBJiHHA, fKe yIpeJMeTHIOE NMparHeHHs JIIAeH
3aCHYBaTHU TaKi iIHCTUTYLII, AKi JO3BOJIAOTH Y3r0KYBAaTH BJIACHI
3YCUJLJIA Ta CHiBOpaLloBaTH 3a/Jsd peasizalii TUX 3aBJaHb, AKUX
BOHM He 3/1aTHI JOCATHYTU NOOAUHII.

PiBHOLIiIHHU# HaroJsioc nMops/ 3 06MexXeHHSAM Ha e(PEKTUBHOCTI
KOHCTUTYLIOHa/Ji3My 3aKJaZja€ OCHOBY apryMeHTallil TOro, 10 BiH
BTUJIIOE BH3HAYE€HUH CHOCIO, SKHUM CTPYKTYpy€E Ta PpEryJIo€
JIOCATHEHHS 3arajbHO Ta IHAWBiAya/bHO 3HAYYLIUX LjiJied KOH-
CTUTYWOBAaHUMHU /Il bOTO BJAAJAHUMU IHCTUTYLiIMU. KoHCTHTY-
L[iOHaJi3M, OTXe, 3amepeuyye abCOJIIOTHY Ta CBaBiJibHY BJIaAy,
y3aJIeKHIOIOUYM TMPaBOYMHHICTh 11 3AiMCHEHHS i3 3JaTHICTIO
epeKTUBHO JOCAraTH 3arajbHO Ta IHAUBIAYa/lbHO 3HAYYIIUX
Lijsied, Ta onocepejKOBYE MPOAYKYBAaHHS MOJIITUYHUX PillleHb Ta
PO3B’sI3aHHS MOJITUYHUX KOHPJIIKTIB y CYyCMiJIbCTBI TAKUM YHHOM,
1110 YTBEP/PKYE BU3HAUYEHUN B3aEMHUM 3B’SI30K TaKUX Liijiel ofHa

10 Ibid.; P. 442-443.
11 ]bid.; P. 443.

152



Koncmumyuyiiinutl cyd YkpaiHu: xmo gusHauamume Mexci npuiiHsimHozo 3d...

3 O[JHOMO, 3 OJHOT0 OOKY, Ta Mi>XK TAKMMHU LIJIIMUA Ta BU3SHAYEHUMHU
3aco6aMH iXHbOr'O JOCATHEHHS — 3 iHIIOTO.

KoHcTUTyiOHA/MiI3M, HE3a/IeXKHO BiJ, TOTO, PO AAKY TPafULit0
HeThCs — OPUJUYHY YU MOJITUYHY12 - Ta MONpPHU ixHi BiAMIHHOCTI,
3aBX/JU OIOCEepeJKOBYE BU3HAYeHI MNPUHLUIM 1 LIHHOCTI,
YHEMOXJ/IUBJIIOIOYU NiJAMIHY ¥ KOHKPETHUX YMOBAaX BU3HA4YE€HOI'0
pe3ysbTaTy O0yAb-IKUM (QaKTUYHUM. 3 Li€l MPUUYUHU KOHCTUTY-
I[ioOHaJ/1i3M, BKJIOYHO 3 MOTO MOJIITUYHOK TPaJMLIiE0, HA BiAMIHY
BiJl KOHCTUTYLIMHOI MOJIITUYHOI Teopil, yTBEP/>)Ky€E 0OMEXKEHICTh
MOJIITUYHOTI'0O CAMOBHU3HAY€HHS Ta 3pELITO BUBOJUTH 1103a MeXi
NPUUHATTS NOJITUYHUX PillleHb IIJOHAaWUMEeHIlIe Hal0i/bLI BaXK/IUBI
ornocepeaKOBaHi HUM LIIHHOCTI 1 npuHIMOU. Tak caMO KOHCTUTY-
L[iOHaJII3M BUKJ/IIOYA€E NPUNHATHICTD BUHATKOBHUX MOPYLIEHb IUX
NPUHLMIIB | ILIHHOCTEW, HABITb 3a HAsSBHOCTI 3arpo3d TOMY
NOJIITUYHOMY OYTTIO, IKi BOHU NMOKJIMKaHI yocob/1r0BaTH13.

3anepeyeHHd TAKOrO0 BUCHOBKY, 3Ha4€HHA AKOrO0 BUXOJUTH
JlaJleko 3a MexXi BUOOpY KOHCTUTYLIMHOrO AM3alHYy HaJ3BUYa-
VHUX MOBHOBa)Xe€Hb, HEMHUHYYe O3HA4ya€ 3allepedyeHHs CYTHOCTI
KOHCTHUTYI[iOHAJIi3MYy SIK TaKOI0 i, 0T>Ke, TMPUXUIBHOCTI’ 10 HbOT'O
neBHOI JepkaBU. HazasBuyailHa cuTyallis TOMy € BUIPOOOBY-
BaHHAM He TIJIbKM 3JaTHOCTI Jiep>KaBU CBOEYACHO Ta HaJIEXKHO
BU3HA4aTH Ta 3JiMCHIOBATHU 3aX0/IU 111010 YCYHEHHS 3arpo3u Ta il
HacJiJKiB, MepeBipsilouM Ha MilJHICTBb yci cucTeMu Ta iHdpacTpy-
KTypH, ajle ¥ Il 34aTHOCTI 3abe3neyyBaTH NPaBONOPALOK Yepes
MOHOIIOJIbHE Ta JIETITUMHE 3aCTOCYBaHHS IPUMYCY.

PiBHOIO Mipoio BUIIPOGOBYEThCA oQililiHO AekJiapoBaHa
CHMCTeMa opraHisanii Ta 3JiMCHeHHs NyOJIiYHOI BJaJU. 3ayBaxKy
TYT, 10 OyAb-Ka HaJ|I3BUYalHA CUTYyallifl BUCTYNA€E He CTUIbKU
NepLIONPUYMHOIO, CKIJIBKM  KaTajli3aTOpOM BXe HafABHUX

12 Bellamy Richard. Constitutionalism in International Encyclopedia of Politi-
cal Science, Vol. 1, ed. Bertrand Badie, Dirk Berg-Schlosser and Leonardo Morlino
(SAGE Publications, 2011), P. 416-421.

13 Minkkinen Panu. Political constitutionalism versus political constitutional
theory: aw, power, and politics, International Journal of Constitutional Law,
11(3), 2013, P. 608.
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TeHAeHLin. ToMy, KO 3yMOBJIEHI HAaJ3BUYaWHOI CUTYaLi€l0
3axX0/iM 3aCBiJUyIOTh BiICTYI BiJ 3BUYAWHUX NpPOLeAYp OpraHisa-
ii Ta 34iMCHEHHS Aep>KaBHOI BJIa/I1, TO BUXiZJHOIO TE3010 € IPUITY-
LIeHHA NPO BiANOBIAHICTD TAKUX 3BUYAUHUX MpoLeAyp 3acajaM
JeMOKparTil, BepXOBeHCTBa IIpaBa Ta IpaBaM JIIOJUHU. B iHIIOMY
pasi Mae€ Micle He BiJCTyIl, a HacpaB/i — MOCUJIEHHH Ta HolIupe-
HHS fedopmMaliiid ny6/1iYHOro Byia/laploBaHHS.

[lizkpecsto, mo o6MexxeHe MpaBJIiHHA He € HalepeJ, LAHUM,
SIBJISIIOYM HATOMICTb BUOOPIOBAHUM pe3yJIbTAT PO3BUTKY MOJIITH-
YHOI opradisanil cycmisibcTBa Ta B3a€EMOJIl MDXK JOJbMH, AKi
MaloTb MOJITHYHY BJaAy, i JIIOJAbMH, fIKi LiH BJaZli KOPSATHCH.
[ sume, ¢dKIO 3anpoBa/i)KEHHsS OOMEXEHOro Ha 3acajax
JeMOoKpaTil, BepXOBeHCTBa IIpaBa Ta NpaB JIIOJAWHU INpPaBJIHHA
€ BUpIilIaJbHUM JJ 30epekeHHd | BHU3HAHHA BJAJH, Take
o6MexxeHHsI Oy/ly BTiJIlOBaTUCS B XXUTTH. [HakIe 3 ycielo oueBU-
JHICTI0O BUSIBUTBHCS, L0 ‘YCTAHOBUTHU CTOBI J€MOKPATHUYHOCTI...
3HAYHO JIeT1lle, HiXK CTBOPUTH CYy4YaCHY JiepKaBy, HXK 3allpOBaiUTU
CIpaBXXHE BEPXOBEHCTBO MpaBa’l4.

[li cyTto 3arajibHi 3ayBaKeHHd, dKi y >KOQHOMY pa3i He
BUYEpPNYITb MOEI yBarv A0 aHaJsi3y poJii i 3Ha4YeHHA IpaBa 3a
Ha/|3BMUYalHUX YMOB, BHUJAKTBHCA LIJIKOM [JOpPeYHUMHU [JI
NOAAJbIIUX MipKYBaHb.

ByJsio 6 6e3nificTaBHO ¥ Hebe3MeYHO CIPUMMATH aKTH arpecii
Pocinicbkoi Pepepanii npoTu YKpaiHy, BKJIOYHO 3 IOBHOMACIITA-
OHUM 30pOMHUM BTOPTHEHHSM, SIKe po3novasocs 24 awoTtoro 2022
POKY, BUKJ/IIOYHO fIK TaKi, 1[0 0OMeeHi Jiulle MeTO 3HULIUTU
YKpalHChKY I€P>KaBHICTh Ta MOJIITUYHY Hallilo, 1036aBUTH ii mpaBa
Ta CIPOMOXKHOCTI Ha CaMOCTiliHe MOJIITUYHE OYTTS Ta PO3BUTOK.
Taka cama MaTpund pilieHb OyJsa afaTOBAaHO 3aCTOCOBaHa LI0/0
IHIIMX AepkaB, fKi cipuiiMalThcs B Pocii ik cdepa ,,ipupoaHoro”
BIJIMBY, Ta MOXe, SKL0 LbOMY He 3aBaJlUTH, 3aCTOCOBYBAaTHUCHA
W HapgaJIi.

14 @ykyama @. IlosiTUyHUNE NOpSAAOK i MOJITHUYHUH 3aHenmaf. Bif
npomucoBoi peBoJtoLii Ao ruob6anizanii gemoxkparii / mep. 3 anra. K. Ham
¢dopmar, 2019. C. 9.
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[lomyk Ta yTBepJpKeHHS Hal[iOHAJbHOTO K OCOOGJIMBOTO Ta
HENOBTOPHOI0 3pelITol BTiinBcA B Pocilicbkint @efepalii B KOH-
Heniii ,cyBepeHHOiI AeMoKpaTii’l5, geksapoBaHol fK ,KOHCTUTY-
niiHa ifgea cydyacHoi Pocii”16, Ta yTBepAKeHHI ULIX0OM 306poiiHOI
arpecii, Hapa3i nNpoTHW YKpaiHW, HalLiOHAJbHO-KYJbTYPHOTO Ta
peJiiriiHoro etocy ,MeciaHcbkoi’ Pocii. KoJHI KOHCTUTYLilHO
BU3HAYeHi HOpPMATHBHI Ta IHCTUTYLiOHaA/JbHI 3am06GI)KHUKU
CBaBiJLJIA AepKaBHOI BJIaAU He 3aBaZiUJIU Jierajisalii Ta, BaXKJIMBO
1je 0COOJIMBO HAaroJIOCMTH, BHYTPIilIHbO/EPKaBHi# JieriTuMisarii
,CleljasbHOI BIiMCbKOBOI omepanii’, fka, 6epyuyd [JO yBaru
nyo6/idYHy pUTOpUKYL?, € 3aco60M peavtizanii Li€l ,, KOHCTUTYLiHHOT
igei”.

[IpoTe 1151 ,,KOHCTUTYLiMHA iJles” € HIYUM IHIIKMM SIK aHTUTE3010
KOHCTHUTYIiOHaJi3My, a 30poiHa arpecis — NpssMUM HamnaJoM Ha
ornocepesKOBaHi HUM LIIHHOCTI I NpUHLMNHU. | Lle MOBCAKYACHO
MiATBEPKYETHCA Y AEeTepMiHOBAHOMY LII€IO ije€l0 BUSHAYEHOMY
PO3yMiHHI peasbHOCTI 1 BU3HAYE€HIW MPAKTUYHO 3HAYyLIil
NOBeJiHLi ypALO0BLiB yCiX piBHIB Ta paHriB, a TAK0X LIJIKOBUTOIL
6i/1bIIOCTI coLia/IbHO aKTUBHUX POCIMCbKUX ITPOMa/IsiH, HAPi>KHUM
KaMeHeM fIKMX € MOJYC MPOTUCTAaBJIeHH U JIIDJUHOHEHABUCHHU-
L TBa.

[ YKpainy 36pOoMHUN CIPOTUB POCIMCBHKIN arpecii € EAMHUM
IIJIIXOM BUXKMBAHHSl y L[bOMYy NPOTHUCTOSIHHI, SKUH OyB i OyJe,
IlOHAaMMeHIlle Y KOPOTKO — Ta CEpeJHbOCTPOKOBIN NMepCHeKTUBI,
He3/jilicHeHUM 6e3 CUCTEeMHOI 1 pi3HOMaHITHOI MiATPUMKHU 3 OOKY
Jlep>kaB-NapTHEPIB Ta Mi>kHApPOJAHHUX opraHizaniu. [I[poTe 3BogUTH
NPOTUCTOSIHHS POCIHCBKIM arpecii Jinlie 10 36pOHHOr0 CIPOTHUBY
Jl1 YKpaiHu KpUTUYHO Hebe3nevyHo. Pocilicbko-yKkpaiHcbKa BiliHa
KOXXeH [eHb [OBOJAUTb XWOHICTb CHPUMHATTA YKpaiHU {K

15 3opbKUH B. Anosiorust Bectdanbckoit cucteMsl. Poccuiickas eazema. 2006,
22 aBrycra.

16 Jle6eneB B. A., Kupees B. B. CyBepeHHast ;eMOKpaTHs KaK KOHCTUTYI[UO-
HHas ujies1 coBpeMeHHOM Poccun. Yensi6unck, 2007. 255 c.

17 CepretiueB T. Uto Poccust gomkHa caenatb ¢ Ykpaunoil. PUA HoBocTy,
2022, 3 anpens. URL: https://ria.ru/20220403 /ukraina-1781469605.html.
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‘po3koJioToi AepkaBu’, K ii mo3HavyuB C. ['aHTiHrTOH18, Ta KOXeH
JleHb CTBEP/PKYE YKPATHCbKY Hallilo SIK ‘SICHO BUCJIOBJIEHE 6aKaHHS
NPOJOBXYBAaTH )KUTH CIIIJIbHUM KUTTAM , IKe He € pa3 i Ha3aBXAU
JlaHUM, @ MyCHUTb IOCTiiHO BUIPOOOBYBaTUCA L. [HIIMMU ci0BaMy,
pOCifiCbKO-YKpaiHCbKa BiliHA y KOHCTUTYL[iIHHOMY BUMIpi OyTTS -
1€ MPOTUCTOSIHHS Pi3HUX MOJYCiB MUCJIEHHS i CBITOCIPUHUHSATTSA
Ta pi3HOr0 CaMOYCBiZJlOMJIEHHd. [, MepeKOHaHUU, HaJBaXKJIWBUM
y UbOMY HPOTUCTOSIHHI BHUCTYNa€E yTBepJPKeHHs ‘AilcHOI
NPUXUJIBHOCTI 10 KOHCTUTYIiOHAIi3My’, Ai€EBUM 3aXUCT omocepe-
JKOBAaHUX HUM L[IHHOCTEW Ta NPUHLUIIIB.

lle 3aBAaHHA € BOAHOYAC HAJACKJIAJHUM, 30KpeMa, 3BaXKal4u
Ha ribpuiHUM xapakTep arpecii Pociiicbkoi @efepauii - o Hei, 70
NpPUKJIAAY, 3aJy4yeHi rpoMajicbKi 00’€JHAHHSA, MOJIITUYHI MapTii,
BKJIIOYHO 3 TUMH, L0 JJOHEeJaBHA OyJIU Npe/CTaBJeHi B YKpaiHCh-
KoMy mnapJiaMeHTi?0, MeJiia, Ta HaBiTb - MEBHi peJirikHi opra-
Hizayii. Pi3HOIO Mipolo, MpSAMO 4YMU OINOCEPEAKOBAHO, aJie BOHU
IpUYeTHI A0 HaMaraHb 3HULIUTHU YKPAIHCbKY Jep»aBHICTb Ta
NOJIITUYHY Hallilo, [0 NPOCYBaHHA MOJAYCYy MNPOTHUCTAaBJIEHHS
Y JIIOAVMHOHEHAaBUCHMLTBA, BAAKYUCH [l LbOTO MOJAEKYAU [0
AyKe  CKJI3QJHUX MaHINyJATUBHUX TeXHIK Ta KaMIaHiu.
36epexxeHHd status quo 1 HajaJli CTAaHOBUTUMe NPAMY W He3arle-
peuHy 3arposy, 6e3 ycsKoro nepeb6ijibliieHHs], CAMOMY iCHyBaHHIO
Ykpainy, 11 CIpOMOXXHOCTI NPOTUCTOATH POCIMCBKIN arpecii, Ta,
BpeIITi-pellT, NiipuBaTUMe AO0Bipy [0 YKpaiHU 3 OOKY AepKaB-
NapTHEPIB Ta Mi>XHAPOHUX OpraHisaliy.

3abe3nedyeHHs piBHOBaru MiX 3axoJaMH 3aXHUCTy KOHCTUTY-
niiHoro Jsafy YkpaiHM Ta 06’€KTMBOBaHMMHM KoHcTUTyIi€O

18 Huntington Samuel P. The Clash of Civilizations and the Remaking of World
Order (Simon & Schuster, 1996), P. 165-168.

19 Penad E. llJo Take Hanifa? Hanionanizm: Teopii Halii Ta HanioHanisMy Bij,
Morana ®ixte g0 EpHecta [esnHepa: aHTOsOTifl. 2-Te BHA. / YIHOpSAA.:
0. ITporneHnko, B. JlicoBui. K.: ,CMmosockun”, 2006. C. 262.

20 ki mpopociiceKi mapTii 3a60poHUIM B YKpaiHi Imij yac moBHOMAaCIITa6HOT
BiiHU. CioBo i pgino. AHaniThuHuM noprasn, 2022, 11 awucromaga. URL:
https://www.slovoidilo.ua/2022/11/11/infografika/polityka/yaki-prorosijski-part
iyi-zaboronyly-ukrayini-povnomasshtabnoyi-vijny.
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LIHHOCTSIMU ¥ NPUHLUIAMH, fIKi, BJJaCHO, BU3HAYalOTh KOHCTUTY-
LiMHUM J1aJ, YKpalHY, 3BaXKeHa OLjiHKa, pe30HHe Ta paljioHaJibHe
BU3HAYeHHS MeX W HacJiJKiB nepejbadyeHUX 3ax0AiB 3aAJsd
JIOTPUMaHHSI 3a3HauyeHoi piBHOBAary, BiJIMOBiAHO, HAOYBa€E CyTO
NPaKTUYHOTO 3HAYE€HHS Y NIPOTUCTOSIHHI POCIKCHKiN arpecii.

Yy 3yMOBUTH MepeMora YKpaiHu y 1jikl BiliHI TOM ‘KOHCTHUTY-
UiMHUKA MOMeHT'2l, gKul, NMeBHUH, TaK JoOTemnep Hikoau i Ha
BiflOyBcsA B icTopii cydyacHoi YKpaiHH, SIKIIO TUIbKW MiJ HiM,
3BUYalHO, PO3YMITH LIOCh CYTHICHO iHINE, HDX ylpeAMeTHeHe
B TEKCTyaJIbHUX 3MiHax NparHeHHd [0 IeBHOI — Y3TO0/KeHOI,
3MICTOBHO IHILIOI — HOPMATHUBHOI KOHCTPYKLIil? A/PKe, KOHLeILis
b. AkepMaHa apryMeHTy€ He MOPYIIEHHS BCTAHOBJIEHOK BJIA/[00
dopMaIbHUX KOHCTUTYLIMHUX MpoLeyp 32 Ha/jI3BUYalHUX YMOB,
a eKCTpaopJHUHapHe 3[ilCHeHHS CBOEI yCTaHOBYOI BJIAJH
NOJIITUYHOK CHIJIbHOTOK 3a/Ji1 KOHCTHUTYIOBAaHHSl 0aKaHOTo
MOPALKY MOJITUYHOI B3aEMOZII TpOMaAdaH AK MNOJITUYHO BiJIbHUX
Ta piBHUX ocobucTOoCTel. 3 Li€l TOYKU 30pY ‘KOHCTUTYLiIHHUU
MOMEHT Ma€ CBOIM pe3y/IbTaTOM aXX HifIK He IOpUJAUYHUN TEKCT,
He3aJIeXKHO BiJi HOro JOCKOHAJIOCTI, a TpaHcdopMalii NpaKTHYHUX
i igeosioriyHMX 3HA4YeHb BHYTPILIHIX CMUCAIB HalliOHAaJIbHOI
KOHCTUTYIii Ta KOHCTUTYL[iIMHUX TPAAUILiH, HE KaXKy4H BXKeE MPO
Mipia/iy iMIJIeMeHTalilHUX 3MiH Y NOJIITULLiZ2.

HixTo He 3Ha€ K00 Oy/e BiANMOBiAb Ha MOCTaB/ieHe NUTAHHS,
aJsie 3Ba)KalOUM Ha iCTOPUYHMU KOHTEKCT Ta 3arpo3HU 110 NOCTaIU
nepej, YKpaiHowo, yci BapiaHTH € peaJbHUMH. llpu LbOMY
KoHctutynintnuu Cy YkpaiHu siK opraH, sKUK rapaHTy€ HaWuBULLY
opuandHy cuay KoHcTuTynii, 3pemiToro Moxe i, 6e3 CyMHiBY,
MYCUTb CTaTU OPraHOM, fIKMM TapaHTye€ 3arajbHy MiAMNOPALKO-
BaHICTb 00’e€KTHBOBAaHUM KOHCTUTYILi€I0 LIHHOCTAM W NPUHLU-
naM, y TOMy 4YMuc/i ¥ 6y/ib-1KOI MOJIITUYHOI BCTAHOBJIEHOI BJIaJH.

21 Ackerman Bruce. We the People. Vol. 1. Foundations (Harvard University
Press, 1991), P. 3-33.

22 Burnham Walter Dean. Constitutional Moments and Punctuated Equilibria:
A Political Scientist Confronts Bruce Ackerman's We the People, Yale Law Journal
(108, 1999), P. 2239-2240.
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[lpy nboMmy yci B YkKpaiHi 4yZ0BO CBifjOMi TOro, JO SAKHUX
JaJIeKOCAKHUX HACJIiIKIB IPU3BeJI0 BUPA3HO JIETiCTChbKe 3a CBOEK
cyTTio Pimmenns KoncrurtyuniiHoro Cyay YkpaiHu npo cKacyBaHHS
KOHCTUTYILilHOI pedopmu 2004 p.23, aKe 3acBiJYN/I0 BUKOPUCTA-
HHS OpraHy KOHCTUTYLiMHOI OPUCAUKLIL IK 3HAPAAAA O TUYHOI
60pOTHOMU.

3Bu4aliHo, cy6’ekTHicTb KoHcTuTyniliHoro Cyay YkpaiHu He
MOXKe OYyTHU [OCATHYTa Ta yOe3mneyeHa BUKJKYHO IOPUAUYHUMHU
3acobaMy, NpOTe KOHCTUTYLiliHA pedopMa u0[0 MNpPaBOCYAAs
2016 p.2* Ta npodibHUN 3aKOH YKpaiHU2® MO3HAYMIN BAXKIUBUN
KpOK ynepeJ Ha LibOMy LJIAXY, HalIeplle 3aBASAKU 3alpOBajKe-
HHI0O KOHKYPCHOTO BifI0Opy KaHAWAATYp Ha Nocaay CcyAai
KoHctuTtynintHoro Cyay YkpaiHu.

He 6ynyuun mo3b6aBJsieHi JedeKTiB2®, Baxk/iMBi HOBOBBE/EHHS
BOJIHOYAC JIMIIUJIUCA He JOBeJJeHUMHU [10 JIOTIYHOTO KiHIifl, IONpHU
JAyKe YiTKy NO3UIiI0 IHCTUTYTIB IPOMaJAHCbKOT0 CyCHiJIbCTBA. 3
yCi€I0 HAOUHICTIO mepersj nopsaaky ¢popmyBaHHs KoHCTUTYLiN-
Horo Cyny YkpaiHu OyB BK/IIOYEHHUU [0 MOPAJAKY AEHHOTO TiJIbKU
yepe3 pimeHHs KonctutyuiitHoro Cyay Ykpainu kiHug 2020 p.
1010 aHTUKOpPYNLikHOI pedpopMu?’. YTiM, monpu ry4dHi 3afBU Ta

23 PimmenHs Koncrtutyuifinoro Cyay Ykpainu Big 30 BepecHs 2010 p. 20-
pn/2010 y cnpasi mogo BignosigHocTi Konctutynii Ykpainu (KOHCTUTYLiN-
HocTi) 3akoHy Ykpainu ,[Ipo BHeceHHs1 3MiH Ao KoHcTuTynii Ykpainu” Bij 8
rpyaHsa 2004 poky Ne 2222-1V (cupaBa npo goepKaHHs NpoLeAypyu BHECEHHS
3MmiH g0 KoHctutynii Ykpainu). URL: https://zakon.rada.gov.ua/laws/show/
v020p710-10#Text.

24 Tlpo BHeceHHs1 3MiH Jo0 KoHcTtuTynil Ykpainu: 3akoH YkpaiHu Bij
02 yepBHs 2016 p. Ne 1401-VIII. URL: https://zakon.rada.gov.ua/laws/show/
1401-19#n2.

25 [Ipo Konctutynifinuit Cyn Ykpainu : 3akoH Ykpainu Bij 13 sunusa 2017 p.
Ne 2136-VIIIL. (3 noganbmumu 3minamu). URL: https://zakon.rada.gov.ua/laws/
show/2136-19#Text.

26 [Ipo PersiameHT BepxoBHoi Pagu Ykpainu : 3akoH Ykpainu Big 10 siroToro
2010 p. Ne1861-VI (B pegaknii 3akoHy Ykpainu Big 13 sinnHs 2017 p. Ne 2136-
VIII). URL: https://zakon.rada.gov.ua/laws/show/1861-17#Text; quB. craTTio 208-4.

27 PimnenHs KoncrurtynifiHoro Cyay Ykpainu Big 27 »xoBTHs 2020 p. Ne 13-
p/2020 y cmpaBi mogo BignosiaHocTi KoHcTuTyuii YkpaiHu (KOHCTHUTYLiH-
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HU3KY MOCMIIIHUX ¥ CYMHIBHUX KPOKIB, MOPS/OK Bi00OPY TaK i He
OyB meperJiiHyTUH [0 IOBHOMACIITabHOTO0 36pOMHOTI0 BTOprHe-
HHA.

lopi ¥ Kasaty, WO micad LbOro 3HA4YeHHA 1 poJib
KouctutyniitHoro Cyay VYkpaiHM y rapaHTyBaHHI KOHCTUTY-
LIHOCTI lep>KaBHOTO BJIaZlaplOBaHHSA 3pOC/IM ¥ pa3y, Xo4a 6 TOMY,
10 CIPaBXXHI0 3arpo3y KOHCTUTYLiMHIN Oe3meli CTaHOBUTL He
BiCTyn Bij 3BUYAMHUX NpoOLEAyp Opradisauil Ta 3JiMCHeHHS
JlepKaBHOI BJIa/iH, a MOCTYNoBa TpaHCcPopMaljisi BUKJIOYHOTO Ta
THMYacOBOIrO0 Ha HOpMaJsibHe Ta MOCTiMHe K OJUH 3 HacCJiJKIB
NPOKMBAHHSA M MO0JaHHS HaA3BUYAKHOI CUTYyallil.

[ ny>xe mOKa30BoO, 110 cepeji YCiX TUX IHCTUTYLINHUX pedopM,
3 NpoBeJleHHSAM SIKUX EBponeicbKa KOMICil y3aJiexKHUJ1a CBOMO
pekoMeHJauio NMpo HaJaHHA YKpaiHi cTaTycy AepaBU-KaHIU-
JaTa B €Bponelicbkuil Coro3, nepiie Micle nocijsa came pepopma
Binoopy kKaHaugaTtyp Ha mnocagy cyaani KoncrurtyuiniHoro Cygy
Ykpainu. [Ipy npoMy Ayxe 4iTKMM OYB aKLieHT, 10 pepopMa Mae
BiZOyBaTUCSA BiANOBIAHO A0 peKoMeHAalil EBponelcbKoi KoMicii
»3a IeMOKpaTiio yepe3 npaBo”28,

OfHak, 3pellTO NPUWHATUM MapJaMeHTOM 3aKOH L[0J0
YA 0CKOHaJIeHHA MOPAAKY Bi0OPY KaHAUJAATYp Ha Nocajy CyAani
KonctutyniiHoro Cyny YkpaiHM Ha KOHKYPCHUX 3acajax?? ni
pekoMeHJanil Ha/le)XHUM 4YMHOM He BpaxyBaB. | €Bponelcbka

HOCTi) OKpeMHUX MO0JIOKeHb 3akoHy YkpaiHu ,[lpo 3amobiranHs kopymiii’,
,KpuMmiHanbHOTO KOZAEekcy YkpaiHu” (crmpaBa Npo JoJep>KaHHS TNPOLeLypH
BHeceHHs 3MiH A0 KoHcrutyuii Ykpainu). URL: https://zakon.rada.gov.ua/
laws/show/v013p710-20/conv#Text.

28 CDL-PI(2022)046-e, Urgent Opinion on the draft law ,,0n Amendments to
Certain Legislative Acts of Ukraine on improving the procedure for the selection
of candidates for the position of judge of the Constitutional Court of Ukraine on
a Competitive Basis”, issued on 23 November 2022, pursuant to Article 14a of
the Venice Commission's Rules of Procedure. URL: https://www.venice.coe.int/
webforms/documents/?pdf=CDL-PI(2022)046-e.

29 [lpo BHeceHHs1 3MiH [0 [JleIKMX 3aKOHOJABYHMX aKTiB YKpaiHM L1010
YAOCKOHAJIEHHS] MOPAJKY BiZidopy KaHAuAaTyp Ha nocaay cyaai KoHctuty-
niHoro Cyny YkpaiHM Ha KOHKYPCHUX 3aca/iax : 3akoH Ykpainu Bif 13 rpygHa
2022 p. Ne 2846-1X. URL: https://zakon.rada.gov.ua/laws/show/2846-20#Text.
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KOMicisl ,,3a AeMOKpaTilo yepe3 npaBo” BifpearyBaJia Ha Iie 0iJiblil,
Hi2K OJHO3HAYHO, HAroJIOCUMBIIM Ha NpPOIrHOPOBAHUX peKoMe-
HJAALiAX Y OCTAaTOYHiM pejakiili BUCHOBKY, 3aTBep/PKEHiH Ha
nJieHapHoMy 3acigaHHi 16-17 rpyausa 2022 poky3°.

3okpeMa, OyJI0 BKa3aHo, 1[0 AOKU Jlopajya rpyna eKcneprTiB
dyHKLiOHYyBaTUMe, fIK Iie IMepejbadyeHO0 3aKOHOM, 3a y4acTi
MD>)KHApOJHUX €KCHepTiB, KiJbKICTb ii 4/ieHiB NMOBUHHA OYyTHU
30i/bIIeHA JO0 CeMM O0cCi6 i Leld CbOMMU 4YJieH Mae OyTH
NpU3HAYEeHUH 3a MPOMNO3ULLIAMU MIXKHApPOJHUX Ta iHO3E€MHHUX
opranisanii. [H1Ie 3ayBaxkeHHd nepejbavaso, 0 KaHAWAATH Ha
nocagy cyaai KoucrurtyniiiHoro Cyay VYkpaiHu, sKi 3TigHO
3 pimeHHAM /Jlopagyoi rpynyd ekclnepTiB He BiANOBIJANOTh
KOHCTUTYILIIMHUM BHMMOTaM ILOJO BUCOKUX MOPaJbHUX AKOCTEU
i piBHS KOMIleTEHTHOCTI y cdepi npaBa, HEOJMIHHO MalTh OYTH
BUKJIIOYEHI 3 MOJja/IbIIOr0 NPOLECY Bifdopy Ta He MalTh OYTHU
NpU3HAaYeHUMHU Cy6'ekTamMu ¢opMyBaHHs ckaany KoHcTuty-
niiHoro Cyny Ykpainu.

ba 6inblue, 6ykBa/sbHO HanepeZoAHi 24-ro caMmiTy YkpaiHa -
€Bponeiicbkui Coro3, HanpukiHLi ciuHa 2023 p., EBponeicbKa
KoMicig ,3a leMokpaTito yepe3 npaBo” odiniiiHo moBigoMuIa Npo
CBOI BIiZIMOBY BiJ, NmpuU3HaYeHHd 4ieHiB A0 Jlopagdol rpynu
eKCIepTiB [0 HaJIe)KHOT0 BUKOHAHHSI HA3BaHUX KJIOYOBUX
pexkomeHjanin3l.

[{ikoM OYiKyBaHO BiJANOBiJIHI CUrHaJ/JK OyJIM O3BY4YeHi M Ha
CaMiTi, 30KpeMa miJ 4Jac NnpeacTaBJeHHA CKOPOYEeHOI'0 aHaJliTHU-
YHOTO 3BiTy 1[0/l0 iMIJIeMeHTalil YKkpaiHOoio npaBa €Bponeuch-

30 CDL-AD(2022)054-¢, Opinion on the draft law ,,On Amendments to Certain
Legislative Acts of Ukraine on improving the procedure for the selection of can-
didates for the position of judge of the Constitutional Court of Ukraine on a Com-
petitive Basis”, adopted by the Venice Commission at its 133rd Plenary session
(Venice, 16-17 December 2022). URL: https:/ /www.venice.coe.int/webforms/ doc-
uments/?pdf=CDL-AD(2022)054-e.

31 CDL-PI(2023)002-¢, Follow-up to the Opinion CDL-AD (2022)054. URL:
https://www.venice.coe.int/webforms/documents/?pdf=CDL-PI1(2023)002-e.
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koro Corosy, KUH, BJACHO, OLIHOK B MeXaX KJ/IYOBOI IJIaBU —
,CyZoBa ByaJja Ta QyHAaMeHTa/bHi NpaBa”32 — He MiCTHUB.

3a pe3yJbTaTaMU caMiTy, YKpalHa oTpUMaJ/la MOXJ/IUBICTb Ta
Jl0JJaTKOBUH 4ac, aby J0BeCTH — HacaMIlepe/, CBOIM rpoMa/isiHaM,
- mo y cdepi cyAiBHUITBA Ta MpaB JIOJAWHU CUTyallisd AiACHO
3MIHIOETBHCA y HAJIEXXHOMY HAIPAMKY, 30KpeMa, 1110 BjlaJla He Ma€
amb6inii y3anexHoBaTu Konctutyuinnui Cys Ykpainy, a KOHKY-
pCHUM Bif0ip He 3aKJaJa€ 3arpo3 BCTAHOBJIEHHA IOJITHUYHOTO
KOHTPOJIK0. BIKHO MOXKJ/IMBOCTEN 1040 NIPUCKOPEHOTO BCTYIY [0
€Bpomnelicbkoro Coro3y 6e3 cymJsiHHOI peaJsizanii wi€l Ta iHIIKUX
iHCTUTYLINHUX pedopM MoXKe 3aKpUTHUCA Has3aBx/JU. HaToMicTs,
abu 1bOro YHUKHYTH NOTpPiOHA yiTKa i moc/ifloBHA MOJiTHYHA
BOJI, OCOOJIMBO 3Ba)Kal0YM HA Te, 10, HANPHUKJIAJ, 3aKOHO-
npoekT33, gKuMl ycyBae 3akKJaZleHi 3arpo3u 1oAo0 ¢$opMyBaHH:A
Koncturyninnoro Cyay Ykpainy, miiroToB/ieHO 3a JleKiJibKa JHiB
nic/si ONPUIOJHEHHS OCTAaTOYHOI peJlaKlil BUCHOBKY EBpomnei-
CbKOI KoMicii ,3a leMoKpaTito yepe3 npaBo”.

32SWD(2023) 30 final, Analytical Report following the Communication from
the Commission to the European Parliament, the European Council and the
Council Commission Opinion on Ukraine’s application for membership of the Eu-
ropean Union. URL: https://neighbourhood-enlargement.ec.europa.eu/system/
files/2023-02/SWD_2023_30_Ukraine.pdf.

33 TlpoekT 3akoHy Hpo BHeceHHS 3MiH J0 3akoHy Ykpainu ,Ilpo
Koucrutynitinuii Cyn Ykpainu” mopao nopsaaky ¢opmyBanHs Jopaadoi rpynu
ekcneprTiB Bifg 23 rpyansa 2022 p. Ne8302. URL: https://itd.rada.gov.ua/billinfo/
Bills/Card/41056.
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TAPAC LIUMBAJIICTUI
KaH/JWJaT IOpUANYHUX HayK, JOLEHT
Odic 'enepanbHOTO IPOKYypOpa

0Cc06JIMBOCTiI KOHCTUTYLLiHHO-IIPAaBOBOT0
peryjioBaHHA Ta QYHKLiOHYBaHHSA OpPraHiB
NPOKypaTypH HA Cy4aCHOMY eTaIri
A epP>KaBOTBOPEHHSI TA B YMOBaxX 30pOMHOI arpecii
Pociicbkoi ®eaepanii npoTu YKpainu

Features of the constitutional and legal regulation and
functioning of the prosecution bodies at the current stage
of state creation and in the conditions of the armed

aggression of the Russian Federation against Ukraine

AHoTanida. B cTaTTi 3BepHYTO yBary Ha Te, 110 IPOKypaTypa
€ YHIKaJIbHUM KOHCTUTYILiMHO-MPAaBOBUM iHCTUTYTOM YKpaiHH,
10 3yMOBJIEHO TNepMaHEHTHUMU 3MiHaMu I QyHKLIH Ta
BIATIOBIZIHOTO KOHCTUTYLIMHOIO pery/oBaHHA. KoHcTaToBaHO,
110 KOHCTUTYLIMHUM CTAaTyC NPOKypaTypH 3a3HaB CyTTEBUX 3MiH
B XO/ii MPOBeJleHHSI KOHCTUTYIiHOI pedopmu 2016 poky, BiaTak
32 HOBUM YKpaiHCBKMM KOHCTUTYLIMHHUM IPaBONOPALKOM
IPOKypaTypy CTPYKTYpHO BMOHTOBAHO B 3arajlbHy CHUCTEMY
IpaBOCYyAJs.

Oco6yiMBYy yBary 3BEepHYTO Ha aHaJi3 Micii npokypaTypu
B yMOBax 36poiiHoi arpecii pd npoTu Ykpainy, a BiATak i npob.e-
MaTUKy QYHKIiOHYBaHHSl MNPOKYpaTypu B YMOBaxX BOEHHOTO
ctaHy. KoHcTaToBaHO, 10 [i/IbHICTb OpTraHiB MPOKypaTypH
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B yMoBax 30poHHOI arpecii cnpsMoBaHa Ha 3abe3Ne4YeHHS
KOOpAUHalil OpraHiB NpaBoONoOpPAAKY, IpeACTaBHULTBO IHTepeciB
JepXaBU B CyJax Ta JAOKYMEHTYBaHHH BOEHHHUX 3JI0YHHIB,
NOB'sI3aHUX 3 BTOPTHEHHSM pocii. AKIIeHTOBaHO yBary Ha y4acTi
OpraHiB MNpoKypaTypu B HallilOHaJbHOMY Ta MiXHapOJHOMY
MeXaHi3Mi KpUMiHaJIbHOI BiANOBIiAAJIBHOCTI 3a 3JI0YMHU arpecii

pd.

Kiro4oBi ciioBa: npokypaTtypa, npaBoCyA/s, BOEHHUM CTaH,
3JI0OYUHM arpecii.

Keywords: prosecutor's office, justice, martial law, crimes of
aggression.

[Ilpokypatypa € VyHIKaJbHUM KOHCTUTYLIKHO-IIPaBOBUM
iHcTUTYTOM YKpainu. Taka ii 0co6/IMBiCTh 3yMOBJIEHA MepMaHe-
HTHUMM 3MiHaMu i1 PyHKIIH, BiANOBIHOTO KOHCTHUTYLiHHOTO
peryJitoBaHHS, a TaKOXX aKTHBHUM OOrOBOPEHHSIM MpobJseM Ta
NepCleKTUB BU3HAYEHHA MiClid NIPOKYypaTypy B CUCTeMi OpraHiB
JepKaBHOI BJIaH.

KoHcTuTynia Ykpainy, npuriHaTta BepxoBHor Pagoro Ykpainu
28 yepBHA 1996 poKy, BU3HAUYMJIA IPOKYPATYpPy YKpalHU K €AUHY
CUCTEMYy, Ha Ky INOKJaJalTbCA: NiATPUMAHHSA [Jep:KaBHOTO
00BUHYBa4yeHHA B CyJi; IpeACTaBHULTBO iHTepeciB rpoMaisHUHA
abo JepkaBH B CyJi Y BUIla/IKaX, BU3HAUYEHUX 3aKOHOM; HarJsAj 3a
JOoJiepXKaHHAM 3aKOHIB OpraHaMy, fKi IpOBOJATbH ONepaTHUBHO-
pPO3IUYKOBY AiAJIbHICTD, Ai3HAHHA, JOCYLO0Be CAiACTBO; HarJadz 3a
JoJiepXKaHHAM 3aKOHIB IPU BUKOHAHHI CYyZJ0BUX pillleHb Y KPUMi-
HaJIbHUX CIIpaBaX, a TaKOX, IPU 3aCTOCYBaHHI IHIIUX 3aXOAiB
IPUMYCOBOTO XapaKTepy, NOB'A3aHUX 3 0OMEeKEHHSM OCOOUCTOI
CcBOOO/IM TPOMA/ISIH.

Kpim uporo, micis npuitHATTS KoHcTuTyuil Ykpainu, Bigmno-
BiiHO f10 1. 9 po3giny XV ii [lepexiiHUX NOJIOXKEHB, IPOKYypaTypa
IPOZOBXKYBaJla BUKOHYBAaTH BIiJANOBIJHO A0 YUHHUX 3aKOHIB
byHKLiI0 HarasaAy 3a JoJepKaHHAM i 3aCTOCYBaHHSIM 3aKOHIB
(3arasbHOrO HarJssgy) Ta QyHKILi0 MonepeJHbOro CJAiACTBA — [0
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BBeJIeHHd B [il0 3aKOHIB, fKi peryJiloloTh JiAJbHICTh AepKaBHUX
OpraHiB 1100 KOHTPOJIIO 3a JOJepXaHHAM 3aKOHiB, Ta [0
chopMyBaHHSI CUCTEMHU JOCYJIOBOTO CJiACTBAa i BBeJeHHS B [0
3aKOHIB, 1110 PeTyJII0Th ii QyHKI[iIOHYBaHHS.

BignoBigHOo 10 KOHLENIii KOHCTUTYIL[IMHO-NTPABOBOTO PETYJIIO-
BaHH4, AKa OyJia 3akaZieHa KoHcTuTyunieto Ykpainy, npokypaTypa
He HaJiexkaJla [0 Oy/Jb-sIKOi 3 TiJIOK BJaZy, a 6yJla aBTOHOMHOIO
YAaCTUHOIO [epKaBHOr'0 MexaHi3My 3 BHU3HAaYeHUMHU 3aKOHOJa-
BCTBOM QYHKIIiSIMU.

KOHCTUTYL[INHUU CTaTyC NPOKYpaTypH 3a3HaB CYTTEBUX 3MiH
B XO/li MpoBeJleHHsI KOHCTUTYLiMHOI pedpopmu 2016 poky, sika
CTOCyBajlacl CUCTEMH MpPaBOCYALs, OJAHAK CYTTEBUM YHUHOM
TOpPKHyJIacad NpoKypaTypu. [IpoMOBUCTHUM ©puU LbOMYy CTaJio
BUKJIIOYeHHA 3 KoHcTuTynil Ykpainu posainy VII «IIpokypaTtypa»
i ponoBHeHHA po3ainy VIII «IlpaBocyans» OCHOBHOro 3akoHY
ctartero 131-1, BiANOBIAHO [0 AKOI B YKpaiHi i€ NpoKypaTypa,
dKa 3JiicHioe: 1) migTpuMaHHSA Ny6JIiYHOTO OOGBHWHYBAuYeHHS
B CyAi; 2) opraHisaliio i npouecyajbHe KEPIBHULTBO J0CYyJ0BUM
po3caiAyBaHHAM, BUpILIeHHd BiANOBIAHO [0 3aKOHY iHIIUX MH-
TaHb MiJ, 4YaC KPUMIHaJIbHOTO NMpPOBAJ»KEeHHS, HarJs/ 3a HerJa-
CHUMHU Ta IHIIUMHU CJAIJYUMU |1 PO3IIYKOBUMU [iIMU OpraHiB
npaBonopsiAKy; 3) MpeACTaBHUITBO iHTepeciB JepkaBd B CyAi
y BUKJIIOYHUX BUIA/IKaX | B MOPAJKY, 1110 BU3HAYEHi 3aKOHOM.

B yactuHi pedopMyBaHHS iIHCTUTYTY IPOKYpPaTypH KOHCTUTY-
nifiHa pepopMa yce6iuHO MO3HAYMU/IACHd HA 30BHILIHIX | BHYTPilIHIX
npouecax ¢yHKI[ioHyBaHHS  BigmoBigHoi cuctemu. [licasa
3araJibHO-iHCTUTYLiMHUX i PYHKIIOHAJIBHUX MIepETBOPEHb, 3MiHU
KOHCTUTYLIIMHUX IMOBHOBAX€Hb IPOKypaTypy YKpaiHM 3riJHO
3 MDKHApOJHO-IPaBOBUMHU CTaHJApTaMH IPOKYPOPCHKOI HifJ-
bHOCTI 0306aBJieHO QYHKIII HAr/AAY 3a A0/ ep:KaHHAM i 3acToCy-
BaHHSM 3aKOHiB, a 3 T04aTKOM po60TH Jlep:xaBHOT0 610p0 poO3CIi-
JlyBaHb — i yHKIIiI 10CyZJ0BOTO PO3C/IilyBaHHS.

BaXX/1IMBO 3ayBaKUTH, 110 32 HOBUM YKPAIHCbKUM KOHCTUTY-
LiIHUM NPaBONOPALKOM NPOKYpPaTypy fK iHCTUTYT, 110 BUKOHYE
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$YHKLiI0 KpUMiHAJIBHOTO MepecilyBaHHS, CTPYKTYPHO BMOHTO-
BaHO B 3araJlbHy CUCTEMY MIPaBOCY .

Orxe, KoHcTUTyLiA YKpaiHU BifjHec/1a NpOKypopiB y po3aina
NpaBoOCyAJd, 3MIHWJIA XapakTep IX [AiAJbHOCTI 3 3arajbHOTIO
HarJisi/ly Ha OCHOBHY QYHKI[i0 KpUMiHAJbHOI'0 OGBMHYBaY€HHS Ta
3anpoBaZiujia HOBI NPUHLMUIIM B INpPOBeJEHHI OLIHIOBAaHHA fAK
CyA[JiB, TaK i IPOKYpOPIB.

[Ipu ubomy, ik 3a3HavyeHo y Pimenni Konctutynininoro Cyay
Ykpainu Big 18 uyepBHsA 2020 poxky Ne 5-p(I)/2020, He suuie
CTPYKTypHe mnoJsioxeHHs crtaTTi 131-1 KoHctuTyuili Ykpainu
BU3HA4ya€ HOBe Miclie IPOKypaTypyu B CUCTEMI JepKaBHOI BJIaJU
Ykpainu. Te, 1o NpoKypaTypa HaJIeXKUTh [0 YKPAalHCbKOI CUCTEMU
NpaBOCyA /i, ONOCEPeJKOBAHO BUILJIMBAE TAKOX i3 TOrO NPUIIUCY
Konctutynii YkpaiHu, BigNOBIZHO [0 fKOro camMe B CHUCTeMi
IIPaBOCYAAd 3TiHO i3 3aKOHOM YTBOPIOIOTHCA Ta Ai0OTh OPraHU Ta
YCTAaHOBY, 10 TMNpPOBaAATb CTOCOBHO CYAAIB 1 IPOKYpOpiB
PiBHO3HAUYHO - iX 06ip, npodeciiiHy Ni/Ir0OTOBKY, OLliHIOBaHHA Ta
po3ryaj copaB I1oA0 IX JAUCLHUILIIHAPHOI BiANOBIAAJIBHOCTI
(uactuHa gecsaTa crarTi 131).

Piu y TiMm, 110 IPOKYpOp, AiI0YHU Bij iMeHI CycIiJibCTBa 3arajom,
4K 1 cypnad, Aio4yd Bij iMeHI [epKaBd, NPU BUKOHAHHI CBOiX
npodeciiHUX 000B SI3KiB Ha MOCaJii MAa€ YMHUTH CIPABEJIUBO
1 6e3cTopoHHbO. [IpoKypopoBi, Mofi6HO cy/jJi, He HaJIEeXKUTh
BUKOHYBaTH MNpodeciiiHi 060B A3KM 3a HAsABHOCTI NMPHUBATHOIO
iHTepecy. Ha npokypopa, gK i Ha CcyA/Jo0, NOLIMPIOOTHCA INEeBHI
0O0Me)XeHHs, O00yMOBJIEHI NOTpe60l  3a0e3MeYuTH  KWOro
6€e3CTOPOHHICTD i JOOPOUYECHICTD.

[3 nmpodeciiiHux 060B A3KiB NMPOKypopa BHUIJIMBAE MOTpeba
B 1060pi Ha 110 MocaAy TaKUX 0Cib, 1110 BiAOBiAaI0Th OCOOJIUBUM
KBaJidikalniiHUM BHMoOraM. Bumoru o oci6, siki MalOTb HaMip
06iMHATH OCaZly NPOKypopa, MaloTh OYTH NOJiOHUMHU [10 TUX, L0
iX BUCYHYTO /10 KAaHAWAATIB Ha ocay npodeciiHoro cyahi.

[Toxi6HicTh mpodecii mpoKypopa 3a npaBuJiaMy, 110 3aCTOCOBY-
I0Tbcs A0 mpodecii cyaai, Mae momuMprBaTHChL i Ha 3ampoBa-
JDKeHHsI MexaHi3MiB Ta mpolueayp y NUTaHHAX mnpodeciiHol
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NiIrOTOBKH, OL[iHIOBaHHS, IPU3HA4YEHHS, Kap EPHOr0 3pOCTaHHS,
JVICUUIIIHAPHOI  BiNOBIJA/JBbHOCTI, 3BIJIbBHEHHA [MPOKYpOpiB
TO1L10.

Y npboMy acnekTi BeHenjiicbka Komicig 3a3Havana: «€ 1jijikom
O4YeBUJHUM, L0 CUCTEMA, 3a AKOI IPOKYPOPHU HAPIBHI 3 CyAAAMHU
YUHATb BiANOBIAHO [0 HAMBHUILUX CTAHAAPTIB J0OPOYECHOCTI
11 6e3CTOPOHHOCTI, Ha/la€ GiJIbLIOr0 3aXUCTY JIIOJCbKHUM IpaBaM,
HI>XK CUCTEeMa, 110 IOKJIAA€ThCA JIMILE Ha CyAAiB».

HocaimxenHda 3Micty 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 10
Konctutynii Ykpainu (wono npaBocyaznsa)» Big 02.06.2016 Ne
1401-VIII, a Tako MOSICHIOBaJIbHOI 3alMCKHU JO BiamoBigHOTO
3aKOHOIPOEKTY, BKa3ye Ha Te, 0 KOr0 METOI € Y OCKOHa/IeHHS
KOHCTUTYILiIMHUX OCHOB MpPaBOCYAJsd AJisl NPAaKTHU4YHOI peaJiizalii
NPUHLMIY BEPXOBEHCTBA MPaBa, IKe IOBUHHO 3a0e3Me4yBaTUCH,
30KpeMa, i LIJITXOM HaJIeKHOT0 QYHKI[IOHYBaHHS IPOKYPATYpPH SIK
OpraHy, YNOBHOBa)X€HO BHUKOHYBaTH QYHKIii 3 MiATpUMaHHS
ny6/iY4HOro OO6BUHYBauyeHHS1 B CyJji; MpPOLIECYa/IbHOIO KepiBHU-
LUTBA [JOCY[LOBUM pO3CJAiJyBaHHAM; BUpIilleHHA BiANOBIAHO
J10 3aKOHY IHIIMX MMTaHb NiJi Yac KPUMIHAJIBHOI'0 IPOBAa/PKEHHS;
Harjaga4y 3a HerJacHUMHU Ta IHIUUMHU CAIAYMMU | pO3IUYKOBUMU
AiIMU OpTaHiB NPaBONOPALKY.

3rifHo 3 4vactuHOw Jpyrow crtatti 131-1 KonctuTywii
YKkpainu opraHisanisa Ta nopsaao0K AiJIbHOCTI IPOKypaTypyu BU3-
Ha4aloTbCA 3aKOHOM, AKMM Hapasi € 3akoH «[Ipo mpokypatypy»
Big 14.10.2014 Ne 1697-VII. BoaHouac, ctaTtTsd 4 1LbOTo K 3a-
KOHY BCTAHOBJIIOE, 1[0 OpraHisauid Ta AiAJIbHICTb NPOKYypaTypu
YKkpainy, craTyc MNOpoKypopiB BHU3Ha4yaroTbcd KoHCTUTYLiEO
YKpaiHy, UMM Ta IiHIIMMU 3aKOHaMU YKpaiHW, YUHHUMHU
Mi)KHapOJAHUMH JOTOBOpaMHM, 3roZia Ha OOOB I3KOBICTb SIKHUX
HaJZlaHa BepxoBHo Paznoro Ykpainu.

YeproBumM 1 JIOTiYHUM eTamoM I[IpoOLieCy CTAaHOBJIEHHA
IHCTUTYTy NpPOKypaTypd B YKpaiHi micisg KOHCTUTYLiMHOL
pedopmu 2016 poky cTasio KaZjpoBe epe3aBaHTAXKEHHSI OpPraHiB
NPOKypaTypH. 3aKOHOAABYOI NiJCTAaBOI LIbOr'0 IpPOLECy CTaJjo
npunHATTS BepxoBHow Pagow YkpaiHM y Mexax CBOix

166



Ocob.ausocmi KoHcmumyyitiHO-npagogozo pezyAt08aHHs ma GYHKYIOHY8AHH...

KOHCTUTYILIMHUX NMOBHOBaXXeHb 3aKoHY YkpaiHu «[Ipo BHeceHHA
3MiH [0 JiledKUX 3aKOHOJAaBYMUX aKTiB YKpalHU 110J0 mIeplioye-
proBux 3axoAiB i3 pedopMu opraHiB mNpoKypaTypu» Bif
19.09.2019 Ne 113-IX, skuii HabpaB yuHHOCTI 25.09.2019 (mani -
3akoH Ne 113-IX).
[IluM 3aKOHOM BHECEHO 3MiHM 10 KOJEKCiB Ta 3aKOHIB YKpaiHU
He CKiJIbKU o0 GOpMH YU 3MICTy [isIIbHOCTI NPOKypaTypH,
a CKiJibKM 1oA0 pedopMU OpraHiB MNPOKYypaTypu B YaACTHUHI
KaJIpOBHUX MIUTAHb.
3okpeMa, 3rigHo 3 m. 6 po3f. Il «Ilpukinuesi i nepexigHi
noJsioxkeHHs1» 3akoHy Ne 113-1X, 3 gHsA HabpaHHA YHUHHOCTI LIUM
3akoHOM yci npokypopu ['eHepasbHOI NMpPOKypaTypu YKpaiHy,
perioHa/IbHUX MPOKypaTyp, MiCLeBUX MPOKypaTyp, BiMCbKOBUX
NPOKypaTyp migasdraad arecrayii. BiaTak, BOHHM BBa)KaJucCA
TaKUMH, L0 NEePCOHAJNbHO NONepeaXeHi Y HaJeXXHOMY MOPALKY
PO MOJIMBe MalOyTHE 3BIJIbHEHHA 3 OCaAW Ha mifcTaBin. 9 4. 1
cT. 51 3akony Ykpainu «IIpo npokypaTypy».
3a npunucamu 1. 7 posg. Il «[lpukiHyesBi 1 mnepexigHi
nosiokeHHsA» 3akoHy N¢ 113-IX mpokypopu Ta ciifyi opradis
NpPOKypaTypH, SIKi Ha JAeHb HaOpaHHS YMHHOCTI UM 3aKOHOM
3alMalTh MOCaAyM TMPOKYpopiB i caiguux y ['eHepasibHil
NpOKypaTypi YKpalHH, perioHaJbHUX MNPOKypaTypax, MicLeBUX
NpOKypaTypax, BiACbKOBUX NpOKypaTypax, MOLJU OyTHU
nepeBeJieHi Ha mocafgy npokypopa B Odici TeHepasbHOro
NpOKypopa, 06J1aCHUX NPOKypaTypax, OKpPY>KHUX MPOKypaTypax
JiMlle y pasi YCHOillHOro NpOXO[XKeHHA HUMHU aTecTalii, dka
NpoBOAUIACH Y TOPAAKY, epe/0aueHOMY [IMM PO3iJ0M.
ATecTalisg NpoKypopiB BK/O4YaJia TPU eTalu:
1) cknageHHsa icnuTy y ¢opMi aHOHIMHOrO TeCTYBaHHSA
3 BUKOPHUCTAHHSIM KOMI'IOTEPHOI TeEXHIKM 3 MeTOl0
BUAIBJIEHHA piBHA 3HAHb Ta YMiHb Yy 3aCTOCYBaHHIi 3aKOHY,
BiZMOBiIAHOCTI 31iCHIOBATH MOBHOBAXXEHHS MPOKYPOPa;
2) ckaapaHHea icnuTy y dopMmi aHOHIMHOIO TeCTyBaHHS Ha
3araJ/ibHi 3/[i0HOCTI Ta HABUYKHU 3 BUKOPUCTAHHAM KOMII 10-
TepHOoi TexHikU (eTan BU3HadYeHU# [lopsakom);
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3) npoBejeHHA cniBbeciau 3 MEeTOI0 BUSABJIEHHA
BiZiMOBiIHOCTI NpOKypopa BUMoraM npodeciiHoi KoMeTe-
HTHOCTI, npodeciiiHoi eTUKU Ta AoOGpodecHOCTi. s oli-
HKW piBHA BOJIOJIHHA NPAKTUYHUMU YMIHHAAMMU Ta HaBU-
YKaMyd IPOKYpOpPH BHUKOHYBAaJIM IHUCbMOBE IpPAKTUYHE
3aBJaHHS.

HakicyTTeBilIMM CTano KaJpoBe Iepe3aBaHTAKeHHS HaWBU-
IIOTO Opra”Hy B CUCTeMi NPOKypaTypHu - ['eHepasbHOI NpOKypa-
Typu Ykpainy, fe i31083 mnpokypopis, AKi nojanyd 3asaBU INpo
HaMip NPOUTH aTecTalilo, ycninHo i nporuiu 629, To6to 58%.
Bigrak, 3 2 ciyHa 2020 3amicte ['eHepasibHOI NpPOKypaTypHu
Ykpainu po3snoyaB cBo1o po6oTy Odic 'eHepasbHOrO NpoKypopa.

Y xopni pebopmu, sika 6ysa npoBeseHa B 2019-2021 pokay,
3arajioM yCHOilIHO MOpoWUIIM aTecTauito 7947 mnpokypopiB
['enepanbHOl NpOKypaTypu YKpaiHH, perioHaJbHUX Ta MiCLeBUX
npoKypaTyp. BogHo4ac nmoHaz 2 THC. IPOKYpOPIB, AKiI HEYCIIIIHO
NpPOUII/IM aTecTallito, 6y/v 3BiJIbHEHI 3 OpraHiB NPOKypaTypH.

Kazpose nepe3aBaHTaXeHHS OpraHiB NPOKypaTypH CyIIpOBO-
JUKYBaJIOCb CKOPOYEHHAM  4YMCEeJBHOCTI MNpoKypopiB. Tak,
BignoBigHO A0 3akoHy Ne 113-IX, 3arasibHa 4MCeJIbHICTb MPOKY-
popiB o6MexyBasiacs KijsibkicTio 10000 ocib.

Takoxk 3BiJIbHEHI B X0/|i aTecTalil NpoKypopiB mocaau OyJu
3aMilleHi HOBMMHU KaJijpaMHy, AKi NOCIIM BiANOBiAHI mocagu 3a
pe3y/bTaTaMu [JO0OpPiB Ha 3aHHATTA BAaKaHTHUX | THUM4YacoBO
BaKaHTHHUX noca, npokypopiB B Odici 'eHepanbHOr0o NpoKypopa,
00JIaCHUX TA OKPY>KHUX IIPOKYpaTypax, a TAKOX Clelia/li30BaHUX
NpoKypaTypax y BiHcCbKOBi Ta 000poHHiH cdepi (Ha mpaBax
OKpPY>HHX).BiiTak HOBI KaJipy NOKJIMKaHi CTaTH «KHOBOIO KPOB'10»
NPOKypaTypH i 3a6e3ne4ruTH yCHilHicTh pedopMu Mic/as ovyulie-
HHS JIaB OpraHiB NpPOKypaTypHu BiJi HEJJ0OPOYECHUX Ta HEKOMIIE-
TEHTHUX IPOKYpPOPIB.

Caig 3a3HayuTH, 1O NepeabdbadeHa 3akoHoM Ne 113-IX nepea-
TecTallii He MaJla CHCTeMaTUYHOr0 XapaKTepy, BijbyBaJsacs
O/ZIHOPA30BO 3a OKPeMHUM 3aKOHOM, a, BiZiTaK, Oy/j1a BUHATKOBOIO.
Y IlosiCHIOBaJIbHIYN 3aNMCLi 0 MPOEKTY LbOro 3aKOHYy 3a3Ha4YeHo,
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10 BiH CHOPAMOBAaHMM Ha 3alpOBA/PKEHHA IeplIoYeproBUX
i, 6araTo B 4OMy, TUMYaCOBUX 3ax0/iB, OB fI3aHUX MepeAycCiM i3
KaJIpOBUM Ilepe3aBaHTaX€HHAM OpraHiB MpPOKypaTypH LIJIAXOM
aTecTalil YUHHUX IPOKYPOPIB, 2 TAK0XK HaZJAHHA MOXKJIMBOCTI BCIM
J0OpOYEeCHUM KaHAMJATaM, AKi MalTb Ha/leXHI TeopeTHYHI
3HaHHA Ta NPAaKTHUYHI HABUYKH, HA KOHKYPCHHX 3aca/iax 3auHATH
nocazy nNpokKypopay 6y/b-aKoMy oprati npokypaTtypu. OCHOBHOIO
MeTOI0 LIbOT0 3aKOHY 0YJIO CTBOPEHHSA IlepelyMOB I 00y 0BU
CUCTEMHU NPOKYpaTypH, AisJbHICTb SKOI 6a3yeTbCS HaA 3acafjax
epekTUBHOCTI, mnpodecikHOCTi, He3aJie:KHOCTI Ta BiAmoBiAa-
JIBHOCTI.

Tox mpoBeseHHS aTecTallii IPOKYypOpiB CTasio 060B A3KOBOIO
CKJIa/I0BOI0 3ampoBakeHoro 3akoHoMm Ne113-IX npouecy pedop-
MYBaHHA CUCTEMH OPraHiB IPOKYpaTypH Ta 3a CBOEIO CYTTIO OyJa
CreliaJIbHOK MpOLEeAYypOl, AKa Maja Ha MeTi NiATBep  KeHHA
3/laTHOCTI NPOKYpOpaMHU BHUKOHYBAaTH CBOI NOBHOBa)XX€HHA Ha
HaJIeXXHOMY  piBHI 3a  BU3HaYeHMMU 3aKOHOM KpUTEpPiAMH,
LIJISIXOM 3/1iiCHEHHS OLIiHKH IXHbOI NpodeciiHOTI KOMNETEHTHOCTI,
npodeciiiHOI eTUKU Ta A06POYECHOCTI], 1IJ0 CTOCYBaJlach, 30KpeMa,
ycix 6e3 BUHATKY POKYPOPiB, fKi Masik 6axkaHHS NPOL0OBXKYBaTH
NpaloBaTH y OpraHax NpoOKypaTypH.

[HCTUTYLiIMHI 3MIHM CUCTeMU MPOKYpaTypu CTBOPHUJIHU
nepeiymMoBU Ui iMIIeMeHTaLlil B 1i JiAJIBHICTD NPUHUMUIIIB
epekTUBHOCTI, mpodecihHOCTI, He3aJe)KHOCTI Ta BiamoBiga-
JIBHOCTI.

Oco6JIMBUMH € MicCisl IPOKypaTypy B yMOBax 36poiHOI arpecii
pociiicbkoi ¢enepanii npoTyu YKpaiHy, a BiiTak i mpobeMaTHKa
byHKLiOHYBaHHSA IPOKYpaTypy B YMOBaX BOEHHOTO CTaHY.

3BHMYaliHO, B mepuly 4yepry YKpaiHi nmoTpibHa 36pos, 1106
3yNIMHUTHU arpecopa i BIAHOBUTHU CYBepeHiTeT HaJ, OKYIIOBAHUMU
Teputopisimu. [IpoTe, u06 nmepemora 6OyJjia NOBHOI, BCi BOEHHI
3JIOYUHLI MaKTb MOHECTH IMOKapaHHA. A NOKapaHHA € 3a L0
HecTU. Tak, 3 24 mroToro 2022 poky 3apeecTpoBaHo noHaz 68 000
BOEHHUX 3JI0YMHIB. 3aJ0OKyMeHTOBaHO 952 paKTH 3acTOCYBaHHA
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3a00poHeHHUX 3acobiB BeZeHHA BiHU. Cepej, HUX - KaceTHI
6oenpunacu, MiHH, XiMi4Hi Ta 3ana/iloBaJibHi 60ENPUITIACH.

Bci ni 3/70uuMHM npusBesin Ao 3arubesi 9 655 oci6 (3 yuciaa
UBIJIbHOTO HaceJieHHs), B ToMy 4uciai 461 autunu. [lopaHeHHS
otpuMasu 12 829 ocib, 3 axkux 926 — aitu. [Ipy 1boMy 04eBUAHO,
110 peaJsibHa KIJBKICTb »KepTB HabaraTo BUIA, aJpke JOCi HeMa
JIOCTYMY [0 OKyIIOBaHUX TEPUTOPIH.

3arasioM 3apeecTpoBaHo noHaz 2600 BOEHHUX 3JI0YHMHIB IPOTHU
JliTed, cepen sAKUX 3arvbesb abo MopaHeHHs JAiTed, (akTu
36pOMHOro Hamajly Ha YCTaHOBU Ta 3aKJaJu JJs [IiTeH, a TaKoX
dakTu npumycoBoi JemnopTauii abo BUKpaJeHHA. HaibGiabi
CUCTEMHHUM BHUJOM 3JIOUMHIB TMPOTHU [AiTed € NpUMyCcOBa
JleropTaliis Ha TepuTopito pocii Ta 6isopyci. Hapasi 3adpikcoBaHo
noHaz 16 000 npuMycoBo nepeMilleHUX YKpaiHCbKUX AiTel. Ase
e Jiviie Ti, XTo Qirypye B KpuMiHa/IbHUX NpoOBaKeHHsX. [[oBHi
HUPPU MOXKYTb OYTH KPAaTHO Gi/IbITUMHU.

Ha ganHuii yac posciiayeTbcsd noHaz 16 TUCAY 3JI0YUHIB IPOTHU
OCHOB HalioHa/sbHOI 6e3mneku. Cepes HUX JepKaBHA 3paja,
KoslabopaniiHa AiJIbHICT, KOPUTYBaHHS BOPOXKOTO0 BOTHIO Ta
iHII BUAM crIpUsHHA arpecopy. [loBigoMieHo npo nigospy 2932
0cobaM, CKEpPOBAHO 0 CyAy OOBUHYBaJibHi akTHU cTOCOBHO 2037
oci6, 489 ocib 3acymxeHo.

Bopor wumisecnpsaMoBaHO 3HUIIYE KPUTHUYHY LUBIJIBHY
iHppacTpykTypy, 30KpeMa, eHepreTuyHy. 3 MO4YaTKy NOBHOMa-
CIITAOHOrO BTOPTHEHHS 3pyHHOBAHO ab0 MOIIKO/AXKEHO noHaj 81
THCSIYa LUBIJIbHUX 06’ €KTiB. lle moHaa 62000 KU T/I0BUX OYAUHKIB,
nmoHax 2 300 - HaBYaJIbHUX Ta BUXOBHHX 3akJa/iB, moHaf 450 -
MeAW4YHUX 3akajiB. [lomkomxkeHo a6o 3HuieHo 4040 inppacTtpy-
KTYPHUX MepeX — ra30MpOBO/iB BOJONPOBO/IB, eJIEKTPOMEPEX.

€ Bci miacTtaBu AJis ToOro, o6 po3rasjaTH ILji aTaku SK
HAaBMHCHe CTBOPEHHSl HeNpUJATHUX J[Js KUTTSA YMOB, LIO
BiZimoBiZjae oAHIN 3 03HAK reHouuay, BKkasaHii y Konenuii OOH
IO 3ano6iraHHs 3JI0UMHY T€HOLUM/Y Ta TOKapaHHS 3a HbOTO.

Arpecia P® cnpu4yvHWIA AOBTOCTPOKOBY LIKOAY JAOBKIJIJIIO,
Ky BeCb CBIT BiJuyBaTMMe INpPOTATOM JAeCATUJITb. 30UTKH
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YKpalHCbKiA eKoJiorii Bif BiWHM, 3a JaHUMHU YpsAay, Bxe
nepeBUILYIOTb 46 MinbApAiB goJapiB CLIA.

OpraHu npokypaTypu 3AiHCHIOIOTb NpoIecyajbHe KepiBHHU-
uTBO y 11 KpMMiHa/NbHUX NPOBaJKEHHSAX 32 paKTaMU BUMHEHHS
36poHUMHU GopMyBaHHAMHU PP ail, 1[0 MOXYTb CIPUYUHUTH
ekoJsioTiuHy KaTtactpody. lle ninecnpsiMmoBaHi aTaku Ha HadTO-
6a3u, aTaKy Ha aTOMHI eJleKTpoCTaHLii Ta a/iepHi 06’ekTHU. [loka3u
y LHUX MNPOBa/PKEHHAX OYyAyTb BUKOPUCTAHI NpU BUpilleHHI
IIUTAHHA [P0 CTATHEHHA 3 pocil KOMIIeHcallil 3a 3aBJaHy LIKOAY.

3 MeTO10 3abe3MeUeHHs CHCTEMHOI clliBIpalli 3 Mi>kHapOAHUMHU
naptHepamu y 2022 poui Odic 'eHnpokypopa mpuUeAHABCA 0
€BponencbKoi Mepexi MPOKYpPOpiB 3 OXOpPOHM [JOBKiId. Ha
NOCTiMHIM OCHOBiI Jiie rpyna MiKHapOoAHUX €KCIepTiB, fKi
JlooMaralTh 3abe3MedYuTH BUCOKY SKICTb NpOBaJKeHb Ta
JOKa3iB 1[0/10 IIUX 3JI0YUHIB.

Peakujieto Ha HOBI 06cTaBUHM QYHKI[iOHYBaHHSI MPaBOOXO-
POHHOI CUCTEMU y YMOBAx BOEHHOIO CTaHy CTajla ONTUMi3allig
KpPUMIHAJIbHO-NIPOLIeCyaJbHOTO 3aKOHOZaBCcTBa YkpaiHu. Tak 3
6epe3ns 2022 poky BepxoBHow Pazmoro Ykpainu 6yJsio npurHATO
3aKOoH 1110/10 A,O0AATKOBOTO pery/oBaHHs 3abe3neueHHs Jis/IbHO-
CTi IPaBOOXOPOHHUX OpPraHiB B YMOBAaX BOEHHOTO CTaHY.

30kpeMa, UM 3aKOHOM 3alpOBa/I)KEHO OCOOJIMBHUU pPEXUM
JlOCyZI0BOTO PO3CJIilyBaHHS Ta MPOJOBXEHHSI CTPOKIB TPUMaHHS
niJi BapTOIO Mij, Yac CyZL0BOro NpoBa/PKeHHS B YMOBAaX BOEHHOTO,
Ha/I3BUYalHOTO0 CTaHy ab0 3ax0/iiB i3 3a6e3MeyeHHs HalliOHAIbHOI
6e3neku i 0060pPOHH, BiAciyi i cTpuMyBaHHS 306poHHOI arpecii
pociiicbkoi deepaliii Ta/abo iHIIKX JeprKaB MPOTH YKpaiHHU.

Tak, 3a UUX yMOB KOJIM BiICYTHS 00’€KTHUBHA MOXJIUBICTb
BUKOHAHHS y BCTAHOBJIEHI 3aKOHOM CTPOKM CJiAYUM CYAJEH
nepe/i6bayeHUX KpUMiHa/bHO-NIPOLIECYa/IbHUM 3aKOHOM OBHOBA-
»KeHb IPOKypopy (KepiBHUKY BiZIOBiJTHOr0 OpraHy NPOKypaTypH)
Ha/laHO TOBHOBa)KeHHf LIOJ0 OOpaHHA 3amo0iKHOTO 3aXxofy
y BUIJIS/Ii TPMMaHHA Nif BapToto Ha cTpok Ao 30 ai6 mo ocib, aki
NiI03pIIOTBCA Y BUMHEHHI 3JIOYMHIB, NepesdadyeHUX CTaTTAMU
109-115, 121, 127, 146, 147, 152, 153, 185-187, 189-191, 201,
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258-258-5, 260-263-1, 294, 348, 349, 365, 377-379, 402-444
KpuMiHasbHOTO KozeKCy YKpalHM, a Y BUHATKOBUX BHUIAAKaAX
TaKO>X Y BYNHEHHI IHIIUX TAXKKHUX YU OCOOJIMBO THXKKUX 3JI0YHHIB,
SKII0 3aTPUMKa B 00paHHI 3aM06XKHOI0 3aX0/ly MOXKe NPU3BECTH
A0 BTpaTU CJHiLiB KPUMiHAJBbHOrO0 NpPaBOIOPYLIEHHA YU BTedi
0co6H, sKa MiZj03PIETHCA Yy BANHEHH] TaKUX 3JI0YMHIB.

Takoxx y pasi koau BigcyTH O0O6’€KTMBHA MOXJIUBICTb
3BEpHEHHA [0 CyAy 3 OOBUHYBaJIbHUM aKTOM 3aKOH Iepes0ayae,
00 CTPOK [JOCY[LOBOTO PpPO3C/HAiAYBAaHHA Yy KpPUMIiHAJIBHOMY
NPOBA/PKEHHI 3YyNHUHAETbCA Ta MiAJAra€ IOHOBJEHHIO, SKIIO
niicTaBu /1A 3yNUHEHHA IepecTaJu icHyBaTH. Jlo 3ylnUHeHHHA
JlOCYyIOBOTO  pO3CJilyBaHHA 3aKOH 3000B’A3ye MpOKypopa
BUPIIIUTU MUTAHHA NPO NPOAOBXKEHHA CTPOKY TPUMaHHA IiJ
BapToOI0.

[lizniwe BepxoBHoto Pasioto Ykpainu 6yJi0 NPUHHATO Lije HU3KY
3MiH 10 YUHHOTO 3aKOHO/ABCTBA, 30KpeMa I10/0:

[J yTOYHeHHA TMOJIOXKeHb KPHUMIHaJIBHO-NIPOLLECYaJlbHOr0
3aKOHOJABCTBA IpPO BiJJHOBJIEHHA BTPayeHUX MaTepiaiiB
KpPUMiHAJIbHOTO MPOBA/PKEHHS, CKaCyBaHHs 3amo00iKHOTO
3axo/y AJis MPOXO/PKEeHHS1 BilICbKOBOI CJY»KOU B yMOBax
BOEHHOTO CTaHY;

UJ BHeceHHA 3MiH J0 KpuMiHasbHOro npouecyajabHOro
KOZleKCy YKpaiHM 1LI0J0 3aXWCTy INpaB Ta 3aKOHHUX
iHTepeciB AUTHUHHU y pa3i 3aTpUMaHHA ab0 TPUMaHHS MiJ
BapTOIO il 6aThKIB a00 iHIIMX 3aKOHHUX MPe/ICTABHUKIB;

[l 3BUJIbHEHHS CyJOM BiJ Bif0OyBaHHS MNPHU3HAYEHOIO
NOKapaHHA 3aCy/PKeHUX, CTOCOBHO AKHUX Mij 4ac
BiZ0OYBaHHS MOKapaHHS Y BU/Ii BUIPAaBHUX POOIT, apeuITy,
oOMeXXeHHsI BOJIi, TPUMaHHS Yy [AUCLUIIIHAPHOMY
6aTasbHOHI BiHCbKOBOCIYXOO0BIIiB, M0306aBJIEHHS BOJIi Ha
NeBHUU CTPOK, JOBIYHOr0 Mo36aBJieHHS1 BOJIi yNOBHOBA-
KEHUM OpraHOM IPUMHATO pillleHHs Npo nepejadyy AJjsd
00MiHY SIK BilCbKOBOIIOJIOHEHOTO;
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[J oco6sMBOCTEN KpPUMIHA/JIbHOTO MPOBA/PKEHHS  1[0/I0
JisIHHSA, KpHUMiHa/lbHA NPOTUIPABHICTL fAKOro OyJia
BCTAQHOBJIEHA 3aKOHOM, 1[0 BTPAaTUB YUHHICTb.

Ykpaina - nepuia KpaiHa, Aka po3Caijye€ BOEHHI 3JI0Y4UHU BXKe
niJ yac moBHOMacwTabHoi arpecii, mjo TpuBae. lle Gesmpelne-
JEeHTHUW BUKJIUK JJd yciel cucteMu mnpaBocyand. disibHICTB
OpraHiB MpoKypaTypHu B yMOBax 36poHHOI arpecii cnpsimoBaHa Ha
3abe3ne4eHHs KOOpJAMWHALIl OpraHiB NpaBoONoOpAAKY, INpejcTa-
BHUIITBO iHTepeciB JepKaBU B CyJaxX Ta, 3BICHO, JOKYMEHTYBaHHA
BOEHHMUX 3JI0UYMHIB, NOB'sI3aHUX 3 BTOPTHEHHSAM P, BCTAHOBJIEHHS
0Cib, MpUYETHUX A0 KaxJAUBUX 3J04MHIB. B Odici PyHkuionye
JlemapTaMeHT NpOTHAIl 3710u4MHAM, BUMHEHUM B yMOBax 306poi-
Horo KoHQUIIKTY. BinoBigHi 3/104MHU TPOKYPOPH JOKYMEHTYIOTh
pasoM 3i caigfuumu Ciayx6u 6e3nekd, HallioHa/JbHOI moJinii, i3
3a/Jly4eHHSIM BiMCbKOBUX €KCHepTiB, 30KpeMa MiXXHapOJHHUX
eKkcnepTiB, rpyna ssikux npauoe B Odici [eHepasbHOro MpoKypopa.

CborosHi aKTHBHO OOrOBOPIOETHCS MOXJIMBICTb BIpPOBa-
JokeHHs edexkTuBHOro IT-pimeHHs A/ 36epiraHHs, aHasi3y Ta
00MiHY JaHUMU KpUMiHaJIbHUX NPOBA/PKEHD 111010 Mi>)KHAPOHUX
3snouynHiB. Odic lennmpokypopa iHililoBaB MpPOEKT CTBOPEHHS
€IUHOI  eJIeKTPOHHOI CUCTEeMHU BeJleHHA  KpUMiHaJIbHUX
NPOBA/IKEHD, IKOI0 MOTJIM 6 KOPUCTYBATUCS MPOKYPOPHU Ta CJaiaui
BCiX IPaBOOXOPOHHUX OpPraHiB.

[Ipy nboMy BapTO 3ayBaXKUTH, 1110 HA OKYIIOBAHUX TEPUTOPIAX
HabaraTo cKJIaJiHillle 36MpaTH A0Ka3U, OCKIJIbKM HEMAE Qpi3UUHOr0
JOCTyNy [0 WX TepUTOpik. B ux yMoBax opraHu npoKypaTypHu
NpanTh 3 BiAKPUTUMHU JpKepesiaMU, HeypALOBUMHU OpraHisa-
LiIMM, ONHUTYIOTb JIIOJEW, AKi MOBEpPTAlTbCA Ha OKYIOBaHi
TepuTopii. KpiM TOro, BefileTbCA aKTUBHA CHiBIpaLA i3 3aXiJHUMU
napTHepaMH, a TAaKOX i3 YKpalHCbKHUMU CHEeLCayK0aMHy, IKi MaloTh
BJIACHI MOXJIMBOCTI aKTHMBHO IpaloBaTH, yTOMYy 4YHUCJAi Ha
OKYIIOBAaHUX TEPUTOPIAX.

OfHak ychoimHe 3aBeplieHHA [OCYAOBUX pPO3CJaifyBaHb
i NOpUTATHEHHS BUHHMUX [0 BiJNOBiJa/bHOCTI 0©€3YMOBHO
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noB'si3aHe 3 BigOUTTSAM arpecii Ta 3BiJIbHEHHSIM OKYINOBAaHHUX
TEPUTOPIH.

[IpyuTArHEeHHA BUHHUX Y BOEHHUX Ta IHIIMX MIiXKHAPOJHUX
3JI0YMHAX pocii 0 BIANOBIAAaJIbHOCTI BaXKJ/IMBE K B HalliOHAJIbHUX
CyZaX, TaK i Ha MbKHapoJHOMY piBHI. BiATak OKpeMyUM HallpAMKOM
po6otu Odicy 'eHepasbHOrO NPOKYypopa € 3a/issHHS MexaHi3My
KpUMiHa/IbHOI BIANOBIJA/JBHOCTI, 30KpeMa Yepe3 CTBOpPEHHA
CneniasibHOro Mi>KHapoOAHOTO TPUOYHAaJIy LI0J0 3JI0YUHY arpecii
pd. OgHak cifi 3ayBakKUTH, U0 TYT BAXKJIMBMMHU | BU3HAYa/IbHUMHU
€ MDKHApOJHO-NIPAaBOBi acCneKTHU BHUpIlleHHd 3a3HayeHol IMpo-
oseMu.

KoopayHanisa Mi>kHapo4HUX 3yCUJIb B PO3C/ilyBaHHI BOEHHUX
3JI0YMHIB, CKOEHHWX B YKpalHi B X0JZi BO€EHHOI arpecili pocil
3[IiINCHIOETHCA HA PiBHI MiHICTpIB 1OCTULiI KpaiH Besnkoi ciMky,
nepuma 3ycTpiy sAkux Bigbynaca 29 naucromaga 2022 poky
y bepuini. CboroiHi et popmat MixkHapoJHOI ciiBnpailli oTpuMan
Ha3BY «IOPUAAYHOr0 PaMiITanHy».

PimyyicTh HalmMx mapTHepiB w040 cTBOpeHHA Crnenia/ibHOTO
MiXKHApOJHOro TpuUOyHasy 3pocsa micasa 'eHacam6siei OOH Ta
MacOBaHUX pPaKETHUX OOCTPiJiB, MOYMHAIOUYU 3 KOBTHA. Hapasi
TPUBAKOTH NIEPEMOBHUHU 100 HPUAUYHOI KOMIIO3ULLil ClIeLTPU-
OoyHasy. 30KpeMa, AJs HampaloBaHHS BiJINOBIIHUX MeXaHi3MiB
Aie CoreGroup. BoHa Hasiuye noHag 20 KpaiH, 40 4YHUC/Ia AKHUX
BXO/JATb OCHOBHI IapTHepH YKpaiHu.

Takoxx B ['aasi Ha 6a3i EBporocTy 6y/ie cTBOpeHO MixkHapoAHUHN
LEHTpP 3 pPO3C/iflyBaHHA 3JI0YMHY arpecii B YkKpaiHi. Y HboMy
NpallOBaTUMYTh fAK YKpalHCbKI NPOKYpOpH, TaK i NMPOKypopHU
JointInvestigationTeam (JIT).

3aBepiyeThbcs Mnponec BiaAKpUTTa ¢isiany Odicy nmpokypopa
MixkHapoHOro KpuMiHa/ibHOTO cyay B KueBi. Takox niaHyeTbcs
CTBOpeHHs1 0QiciB y MicTax, fKi 3HaX0AATbCSA OJIMKYE [0 JiHii
bpoHTY.

Takox LiKkaBUM € Te, 110, 34INCHIOIOYY HaLliOHAJIbHY HOPUCAU-
KLito, 18 fgepkaB BXXe po3novya/id HaljiOHaJIbHI pO3C/aiAyBaHHA
BOEHHMUX 3JI0YMHIB pocil. lle € MilTHUM NiAIPYHTAM JJ1s1 NOOY/OBU
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CIpPaBXHbOTO MapTHePCTBA B MOJOJIaHHI arpecii Ta MoB’A3aHUX
3 Helo 3JIOYMHIB.

Takum ynHOM, YKpaiHa i cBIT 006'egHanvca nepes 00JIUYYAM
CIIJIBHOI 3arpo3y, i aKTUBHY poOJib Yy NPOTUCTOAHHI arpecii
BilirpaloTh opraHu Npokypatypu. B nux ymoBax epeKTUBHICTb
3[lilCHEHHsI HUMM CBOiX QYHKIIH € mepeayMoBow0 peasisarii
KOHCTUTYLIKHHO-IPABOBOr'0 CTATyCy NPOKYypaTypH, YTBEPAKEHHS
YKpaiHu fiK cyBepeHHOI Ta IPaBOBOI Jep KaBH.
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ITIAYJIA BUIIHEBCBKA

CTyzeHTKa JJOKTOPAaHTYypHU

WSPiA YVuiBepcuTeTy npaBa Ta agMmiHicTpauii B XKemyBi
ID: 0009-0001-8770-0290

BnuivB BiiiHU Ha IPaBOBi, NOJIITUYHI
opraHisanivHi 3MiH4 B YKpaiHi Ta B iHIIXX
KpaiHax LleHTpasibHOiI Ta CXigHOI EBponu

The impact of war about to a legal, political
and organizational changes in Ukraine

and other Central and Eastern European countries

3MicT. ¥ cTaTTi npejcTaBJeHO BIJIMB BiMHM B YKpaiHi Ha
Cnoci6 37ilicCHEHHS BJIaJIU B Hil, a TAKO> NPaBOBi, MOJITHYHI Ta
opradisaniiHi 3MiHy, 1110 BiAOyIuCs. B Hill nOpy1yIOThCS NUTAHHSA
3MiH, AKi BIVIMHYJIM Ha MicClieBe HaceJIeHHA, Ta MeTOAHU MiATPUMKU
3 0oKy iHmUxXx KpaiH. KpiM TOro, o6roBoprOOTbCS MNUTAHHS
3aKOHOJZaBYMX 3MIH B iHIIUX KpaiHaX, NpeJACcTaBJIeHI Npono3uliii
00 pillleHb, COPSAMOBAaHUX HA MPUIHUHEHHA BIMHU abo
3anob6iranHga ii npoaoBxeHHI0. [loka3aHO cTaHOBUIE GaraTbox
KpaiH, fKi MOoCTpaKJa/iu Bijg BiMHM B YKpaiHi, Ta 4YiTKO
npejCTaB/eHO iX MO3UIlil0 100 30pOMHOro Hamajy. Y CTaTTi
UUTYIOTbCA 3aKOHHM, fAKI 3MIHWUJIMCA BHACHIOK POCIMCBKOTO
BTOPIHEHHA Ta K BOHU BIJIMHYTb Ha XKUTTHA IPOMa/H.

Kirwouosi cioBa: BiliHa, 30poiiHui Hanaj, Mi>kHapo/iHe MpPaBgo,
peakuisa Ha BiliHy, €EBponencbkui Col03, ryMaHiTapHa [0IOMOra,
CaHKLI, mIpaBoBa CUCTeMa, BOEHHUU CTaH, BifOyZ0Ba JepiKaBHy,
BiMICHKOBIi 30UTKHU.
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Bn.aue eiliHu Ha npagosi, noAimuyHIi op2aHizayilini 3amiHu 8 Yxkpaini ma 6 iHWux...

Keywords: War, armed attack, international law, responses to
war, European Union, humanitarian aid, sanctions, legal system,
martial law, state reconstruction, war damage.

Bcryn

Cnpobu CcTBOpPUTH €AYHEe BHU3HAYE€HHA BIMHU CATAlOThb
KOpPIHHAM B aHTHUYHICTb. be3cyMHiIBHO, 3By4aHHS LbOr'0 CJ0BA
acoLilo€eTbCA 3 KOHPJIIKTOM, BUPilIEHHAM CynepevyKH i3 3acTocy-
BaHHAM CHWJIM, L0 B CBOI 4Yepry NpPU3BOAUTBH [0 YHUCJIEHHUX
HewacThb. [IpoTe He 3aBX/AU sBHIE BiMHM NOB’S3aHO i3 CYTO
BiliCbKOBOIO JIiIJIbHICTIO, 1i eJIEeMEHTHU MO>KHA N0OAYUTH Y BHYTPI-
IIHiN i 30BHILIHIN MOMITHUII YU B €KOHOMIIIi.

Pocilicbka 36poiiHa arpecisa noyvasacs e y 2014 poui, xoua
cnoyaTky Majia ¢popMmy ribpuaHoi BikiHM, A0 KiHUg 2021 poky
KOHQJIIKT NMOCUJIUBCS, 110 MPU3BEJIO A0 yXBaJleHHS pe3oJirolii
€BponapJ/iaMeHTy 1040 CATYyalii Ha yKpalHCbKOMY KOPJZIOHI Ta Ha
okymnoBaHUX Pocielo TepuTopisix Ykpainul. Eckananis BiiHH, siKa
TpuBae 3 2014 poky Bigodynaca 24 awortoro 2022 poky. Pociiicbki
BiMCbKa, CKyII4eHi B3/10BX KOPZOHIB YKpalHy, po3M0oYa/iy HaCTYI],
KWW HAIUTOBXHYBCS Ha LIBUJKY peaklil0 Ta CTUTMaTHU3aLilo
3 60Ky 6isibLIOCTI KpaiH cBiTy. [IpoTu Pocii 6y/1 BBeieHi *kopcTKi
CaHKIil, YKkpaiHa oTpuMaJia BeJIMuye3Hy 'yMaHiTapHY Ta BiiCbKOBY
niATpuMKy. He3Bakaloun Ha cnpobu ¢paHIy3bKOro Jizepa
EMMaHyesis MakpoHa [OCATTH 3rofd Ta NPUIIMHUTU BIWHY, MUDP
Mixk Pociero Ta YkpaiHoro He BaBcs.

MeTow cTaTTi € OLjiHKa BIJIMBY HHUHIIIHBOI BiMHU Ha
KOHCTUTYILIMHY CUCTEMY 3JiMCHEHHSA BJaAW B YKpaiHi Ta iHIIKX
kpaiHax llenTpanbHo-CxigHoi €Bponu. B ananizi obroBoproBa-
TUMeTbCA IMpPaBOBA OLiHKA POCIMCbKOTO Hamnazy Ha YKpainy,
NUTaHHSA iCHYBaHHS KOHCTUTYLIMHUX JleTEpMiHAHTIB peaklii Ha
pociicbKe BTOpPrHeHHl B YKpaiHy Ta fK 3MiHMWJAcad IpaBoBa
cucTteMa YKpalHMW Iicid BBeJeHHHA BOEHHOIO CTaHy BHAC/IJO0K

1 Https://www.europarl.europa.eu/doceo/document/TA-9-2021-0515_PL.
html [gata goctyny 16.12.2021].
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pociiicbKoi arpecii, Ta poJsib napJaMeHTy B yMoBax BiliHU. Kpim
006roBOpEHHS BUll|e3a3HAYEHUX MUTAHb, Oy/le PO3TJISTHYTO TaK0X
NUTAaHHS HeOOXiAHOCTI BiAOYyAOBU KpaiHW MicJsi PYHHYBaHb,
CIIpUYMHEHUX HanaaoM Pocii.

1. Hanap, Pocii Ha YKpaiHy y CBITJ/Ii 3aKOHY

[[iHHiCTP MiXXHApOJAHOI'0 NpaBa B HAlll Yac 3HAYHO 3POCTAE,
a/PKe OCHOBOIO Cy4aCHOT'0 Mi>XKHApOAHOTO NMOPAAKY € NiATPUMaHHA
MD)KHapOJHOI'0o MOPAAKY Ta Oe3neKku i3 3abe3ne4eHHAM CIlpaBe-
JJIMBOCTI Ta MOBArv [0 npas JAWHU. Llel npaBonopsafoKk MaB
OyTH rapaHTOM MUpY Ta cTabinbHOCTi HapoaiB. Hamag Pocii Ha
YkpaiHy, 6e3CyMHIBHO, € NOpyLIeHHAM MDKHapoJHOr0 Mpasa,
BCTAHOBJIEHOT 0 MicJid Jlpyroi cBiTOBOI BiliHH, i CEPUO3HO NMOPYIIYE
nponaroBaHi niHHocTi. C/ii BU3HATH, 110 Lie He Meplla BiliHA
3 yacy 3acHyBaHHs1 OOH? i cTBOpeHHs MiXXHapOAHUX TPUOYHAJIIB,
OJJHAK BCe 1Ille BaXXKKO MpPOJEeMOHCTPyBaTH eQpEeKTUBHICTb
MDKHApOJHOI0 KpPUMIHAJBHOIO IpaBa Ta NMOTATHYTH HACAiLKU
NPpOTU THUX, XTO BYUHHUB BIMCBKOBI 3JIOUMHU. BpaxoByrouu
cnenudiky nopyuieHoi Pocielo Hopmu, sika npsiMO 3a06OpOHSE
norpo3y 30pOWHOI CHJIOK Ta 1I 3acTOCyBaHHS, Ld JepiKaBa
NOpyLIXWJIa CBOI NMPAaBOBi rapaHTii He JiMlIe MO BiJHOLIEHHIO [0
YKpaini, a ¥ 0O BiAHOWIEHHIO [0 BCbOIO MIXKHAPOJHOIO
CHiBTOBapHUCTBa3.

Hanapg Pocii Ha Ykpainy OyB 3AilicCHeHMH 3a NiATPUMKHU
bisopyci, 1[0 BUKJIMKA€E [AOJAATKOBI CyMHIBM LIOAO IPaBOBUX
acmnekTiB OOIpyHTYBaHHSI HamaAy, Npe/CcTaBJeHUX NPe3UJeHTOM
P® Bosogumupowm IlyTiHuM. BiliHa € cepl03HUM MNOPYILLIEHHSIM
rYMaHIiTapHOTO MpaBa, 0COGJUBO 100 3aXUCTy LIMBIJIBHUX OCiO.
Kpim Toro, 36poiiHui Hanaj Pocii ciif BBa>kaTU MOpyLIEeHHSIM
TEePUTOPIiaJbHOI LiJICHOCTI Ta MOJITUYHOI He3aJeXHOCTi iHIIOI

2 Qpranizanis 06'exgHanux Haniti OOH, ctBopena 24 xoBTHsA 1945 poky,
MeTol0 fKOi € 3abe3NeyeHHs MIXKHApOJHOro MHpY Ta 6e3leKH, PO3BUTOK
CHiBpOGITHUIITBA MiX Jlep>KaBaMH Ta MiATPUMKA JOTPUMaHHS IpaB JIOJUHY,
OOH. Mup - Be3neka - Cnienpaysi, epodreczniki.pl [focTyn 6 TpaBus 2020].

3 Https://monitorkonstytucyjny.eu/archiwa/21275 [goctyn 08.03.2022].
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Jlep>KaBH, 1110 € MiZiCTaBOO [JIJisl BUSHAHHSA QaKTy MOPYIIEHHH CT. 2
n. 4 Cratytry Opranizanii O06'egHanux Haniit (mani: OOH).
BignoBigHo no nosoxeHb Ctatyty OOH YkpaiHa Mae npaBo Ha
caM00b60pOHYy*.

BilicbkoBi fii Pocii BBaKarTbCl MOpYyLIEHHSIM 3a00pOHHU
3aCTOCYBaHHS 30pOMHOI CWJIM, OCKIJIbKM He MNiANajarTb Mif
KOZIEH 3 BHUHATKIB, mNepejbadyeHUX UMM mpaBuiom®. Yepes
BUILlECKa3aHe, 30poriHuM Hanaj Pocificbkoi @efepalii Ha Ykpainy
BBaXKAETbCA arpeci€lo BiANOBIAHO [0 3arajJjbHOro InpaBa Ta
pesostoniii 'enepanbHoi Acamb6saei OOH Ne 3314 (XXIX) 1974
poky. 3rigHo 3i cratTew 1 I'A OOH, «azpecia — ye 8UKOpUCMAaHHA
36poliHOI cuiu deprcasoro npomu cysepeHimemy, mepumopiasabHoi
yinicHocmi Yu noAimu4Hoi He3a/1excHocmi IHWoi depacasu a6o 6ydob-
SAKUM [HWUM cnocobom, uwjo cynepeyums Cmamymy OpezaHizayii
06’ednaHux Hayitl, sik 6u3Ha4yeHo 8 YboMy 8U3HA4EHHI®». 3a60poHa
arpecii € abCo/NIOTHO 000B'A3KOBOI0 HOPMOIO, TOMY BCi JlepKaBU
3000B's13aHi BXKMBATHU 3aX0/liB, CIPSIMOBAaHUX Ha MPUIMUHEHHS
MOpYyLIeHHA Liiel HOpMY, | He MOBUHHI MUPUTHUCA 3 HaCJIAKaMHU
MOPYILIEHHA LIiEl HOPMHU.

4 Crarta 51 Craryty OOH «/lanu#i CTaTyT >XOAHUM UYUHOM He 3ayimae
HeBiJl'eMHOro nmpaBa Ha iHAUBiZya/bHy a60 KOJIEKTUBHY CaMOOOOPOHY, SIKIIO0
BiiOyeThcs 36poiiHuii Hana/ Ha Ynena Opranizanii, oTy, noku Pajja Beaneku
He BJACTbCS [0 3aXO[iB, HEOOXIAHUX [Jisl MIATPUMKU MDKHApOJHOTO MUPY
i 6e3nekwu. Jlii, mxuTi Ynenamu Opranisanii npu 3ailicHeHHI IbOTO MpaBa Ha
CcaM000OpOHYy, MalOTh 6YTH HeraHo moBimomJsieHi Paji Besneku U >KOgHUM
YWHOM He NMOBHHHI 3a4inaTH NOBHOBaXXeHb i BiAnoBigaabHOCTI Pagu be3sneky,
BiAAMOBiIHO 10 11bOTO CTATYTY, BiJHOCHO BXKUTTS B OyAb-IKUH Yac TaKUX i, ki
BOHAa BBaKaTHMMe 3a HEOOXiJHi A/ miATpUMKMU MiXKHapoJHOro MUpYy U 6e3-
HeKu».

5 CraTyT nepezbaydae HACTyHi BUHATKHU:

1. cTtaTTa 42 3acTocyBaHHSA 30POHHOI CUJIM Ha MijficTaBi pilneHb Pagu Be3neky,
. ctaTTd 51 3acTocyBaHHS 36pOHOI CUJIK /1J1s1 CAMOOOOPOHH,
3. cratta 107 3acTocyBaHHsS 30pOWHOI CHJIM TPOTH KOJIMIIHIX BOPOMKHX

JlepKaB.

6 Pesoutroniisi 'enepasibHoi Acam6.iei OOH Big 14 rpyausa 1974 p. Ne 3314 npo
BU3Ha4Y€eHHA arpecil.

N

179



Ilayna BuwHescbka

BumesasnayeHa pesosiwonia ['eHepanbHOl AcambJsiel Takox
BKJIIOYAE B aKT arpecii J03BiJ1 TpeTil KpaiHi 3[iHCHUTHU arpeciro 3i
cBo€el TeputTopili. OTxe, BiANOBIJAJBHICTL 3a arpeciro Hece
Binopycs, 3 TepuTopii fikoi BigdOyBca yacTkoBUM Hamaj Pocii Ha
Ykpainy, a ToMmy i npotu bismopyci MoxHa i MOTPiOHO BXUTHU
BiIMMOBITHUX 3aXO0/11B.

3 TOYKU 30py 3aKOHY, 30poiiHe 3iTkHeHHs1 MiX Pociero Ta
YkpaiHO0 € MiXKHapoJHUM 306pPOMHUM KOHQJIKTOM, [0 SIKOTO
3aCTOCOBYIOTBHCA NOJIOKEHHA 4YOTUPBbOX KeHeBCbKUX KOHBEHI[IN
PO 3aXUCT KePTB BiiHU 1949 poky’. (10 nopylLIeHHS N0JI0XKEHb
KOHBEHLil HajiexKaTh aTaKU Ha YKPAIHCHKI JIiKapHi, BAKOPUCTAaHHSA
pocilicbKOl0 apMi€l0 3a60pOHEHUX KOHBEHI[i€I0 MiH-Ne0CTKiBE)
i mepmKMi AO0AATKOBUM MPOTOKOJ [0 IIMX KOHBEHILiH?, a TaKoX
HOPMHM 3BHYAEBOr0 Mi>KHApO/JHOTO ryMaHiTapHoOro npasall.

HagiTb akuo Pocig He € yyacHUIer0 KOHBEHIil, 3TiHO 3 AKO0
OXOpPOHSIOTHCA TaKi 00’€KTH, SIK LIKOJIM, JiKapHi Ta pi3Hi BUAU
MeJMYHUX 3aKJa/iB, BIAKpUTUNA YMUCHUN Hama/, Ha Lji 00'€KTH
3 60Ky Pociiicbkoi @efiepariii BBa2Ka€ETbCs 0CO6JIMBO HETYMaHHUM.
MixknapogHui cyg OOH TakoX BU3HAaB HECYMiCHUMM 3 OCHOBHUMHU
ryMaHiTapHUMHK NOPUHLUIAMU MYyO6JIiYHI MOTpPO3U POCIKCHKOTO
npe3yieHTa 3acTOCYyBaTHU fZlepHy 30poro. 3acTOCYBaHHS TaKoi
36poi Ma€e CBO€E MOSICHEHHS JIMILE B CUTYyallil 3arpo3u iCHyYBaHHIO
Jlep>KaBy, a Hapasi Takoi 3arpo3u g Pocil He icHYE.

[lix yac BOEHHUX KOHQJIIKTIB, KpiM Mi>kHapoJHOTro rymaHiTa-
PHOr0 mpaBa, TaK0X 3aCTOCOBYIOTbCA HOPMH, SIKi rapaHTYIOTb
OCHOBHI IIpaBa JIIOAUHM, AKI BKJIKYAKTb IPaBO Ha XKUTTA Ta
3abopoHa TopTypll. Ilix yac 6o0MOBUX Aid MOXYTb BifOyBaTHCS

7 )KeneBcbki koHBeHL{ii Big 12 cepniHs 1949 p. Dz. U. 1956 p., N2 38, . 171.

8 Https://www.rp.pl/konflikty-bezpieczne/art37790211-rosja-powoluje-sie-
na-konwencje-genewska-i-chce-uwolcenia-rannych-zolnierzy [goctym: 17.01.2023].

9 logaTkoBUM NMPOTOKOJ A0 KeHeBCbKUX KOHBeHIiH Bij 12 cepnHa 1949 p.,
1110 CTOCYETbCS 3aXUCTY )KePTB Mi>KHApOJHUX 30poiHNX KOHOUIIKTIB ([IpoToKo.I
[), miznucanuii y ’Kenesi 8 yepBHs 1977 p. Dz. U. 1992 p., m.m 175.

10 Https://www.rp.pl/prawnicy/art35817271-prawnicy-kazde-panstwo-
ma-obowiazek-powsciskac-rosje [gocTyn: 07.03.2022].

11 Https://monitorkonstytucyjny.eu/archiwa/21275 [goctym: 08.03.2022].
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6e3aJibHi Ail, AKi NOpyYIOTh OCHOBHI NpaBa JiloAWHU. el BUA
NOpPYLIEHHA MOe CTaTU MpeAMeTOM pO3IJsAfy, iHILiKOBAaHOTO
IHAMBIyaJIbHOIO YM MIX/ep>KaBHOI CKaprow B EBpoOIeNCbKOMY
CyZAi 3 mpaB JOAUHUIZ. abo mnepej IHIIKMMH MiDXKXHApOAHUMHU
OopraHaMHU 3 NpaB JIIOAUHU, HanpukaaJ KomiteT 3 npaB JatoguHul3.

Xo4a BCi MU € CBiJIkaMH POCIMCBHKOTO HaMa/y Ta arpecii NpoTH
YkpaiHy, y 3B’3Ky 3 TUM, 110 Hi Pocis, Hi YkpaiHa (BkJro4aro4u
Bisiopychk) He € cropoHamu CtaTyTy TpubyHasy i He paTUdikyBasu
nonpaBkH A0 CTaTyTy 100 3JIOYUHY arpecii Ta 3rijHO 3 yMOBaMH
3JiMCHEHHS IOPUCAUKLIL 1040 UbOro 37104MHy, Cy He NMOBUHEH
BCTAHOBJIIOBAaTU KHOPUCAUKIIO I0J0 TPUBAK4Oro 30pPOMHOrO
KOHQJIIKTY IPOTH BUKOHABIIiB BiliCbKOBUX 3JI0UMHIB. BignoBigHo
[0 YUHHOIO 3aKOHOJABCTBA, IPUTATHYTU [0 KpUMIiHaJBHOI
BIANOBIAA/IBHOCTI 3a 3J1I04MH arpecil nepen MKC npe3ugeHTIB
Pocii Ta Binopyci Ta iHmux 0ci6, 1110 BXOASTH [0 CTPYKTYPH BJIaU
IUX KpaiH, HeMOx1uBoO. [IpoTe BUABAAEThCA, o Cyx Mae Ha ue
npaBo 3rifHo i3 3asBol0 Li€l AepxaBu Big 8 BepecHs 2015 poky
npo BH3HaHHA KoMmneTeHuii Cyay moZo moAii, mo BiaOyaucs
B Ykpaini micia 20 swoTtoro 2014 pokyl4 Y npbomy Bunajky
topucaukiis MKC nomuproeTbes Ha 0cib, iKi BUNHUIU 3JI0YUHHU
i 9Ki Haka3ywTb, NiAOYPOIOTL a00 6€pyTh y4acTb y IX CKOEHHI.
BaxiuBo, mo I[IpesnjeHT AepkaBH, rjaBa ypAany Ta MIiHICTP
3aKOPA0HHHUX CIPaB MOXYTb OyTH NPUTATHYTI 0 KpUMiHaJIbHOI

12 €gponelcbKUI Cy/A 3 MpaB JIOAUHU — M>)KHApOJHUM CyJJOBHUI opraH, 110
PO3TJIAAA€E CIPaBH, SIKi CTOCYIOTBCS CKapr Npo MOPYLIEHHS NpaB, BUKJIAJeHUX Y
KoHBeH1ii 1po 3aXKUCT NpaB JIIOAWHY i 0CHOBOIOJIOXKHHUX CBOGO/I Ta J0AATKOBUX
NPOTOKOJIaX 10 Hel, 3acHoBaHu# y 1959 poui 3i mTa6-kBapTHpow B CTpacoypai,
https: //www. advocate.pl/prawa-czlowieka/european-tribunal-praw-czlowieka/.

13 KomiTeT 3 mpaB JIIOJUHU — KOHTPOJbHUN OpraH, CTBOPEHUH Ha miAcTaBi
CT. 28 Mi)kHapoAHOIr'0 MaKTy NMPO FPOMAJSIHCbKI Ta MOJIITUYHI mpaBa Bifg 16
rpyaHs 1966 p. Woro 3aBJaHHSIM € KOHTPOJb 33 JOTPHMAHHSM MOJIOXKEHD
[TakTy Ta BoX paKyJbTaTUBHHUX MPOTOKOJIIB 10 HbOro, P. Sobanski, Roszczenia
Polski wobec RFN w $wietle doktryny niemieckiej, Poznan 2019, [To3nans 2019
p. C. 341.

14 Https://www.rp.pl/opinie-prawne/art35820211-roman-kwiecien-niela-
two-o-odpowiedzialnosc-karna-za-zbrodnie-agresji, [zocTyn: 07.03.2022].
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BiZIMOBiJa/IbHOCTI, OCKiJIbKU IMYHITET IJUX 0Ci6 He € MepPelKo 010
Ans posrasany B MKC.

Y pamkax gisiabHocTi npokypaTtypu MKC Bxxe 6yJsio npoBeZieHO
nolnepesHeE INPOBAa/pPKEHHd, fKe CTOCyBaJocAd MNOJIM B YKpaiHi
32014 poky. [loBigoMJIeHHS PO MOXKJIUBICTb NPUELHAHHA aHEKCIl
KpumMy o nporo mpoBajpKeHHs, NpU3BeJsio A0 Toro, wo Pocida
noJaJia 3asBy Npo BifgkaukaHH4 nignucis 3i Ctatycom ICCy 2016
poui. CCBE 3BepHysiaca po I[Ipokypopa MKC 3 nmpoxaHHAM Npo
HerarvHe poO3CJiAyBaHHA 3 OrJIAy HAa TPUBANOYi BIMCBbKOBI Ail.
[Ipokypop MKC KapiMm XaH nDpokoMeHTyBaB I NHUTaHHS,
3a3HauYMBIIY, L0 NOJAJbIINN PO3BUTOK MOAIKA OyAe peTesbHO
BIZICTeXXyBaTHCH, 1 BCe Le € peaibHa OCHOBA /I PO3C/AiAyBaHHA
BiliCbKOBUX 3JI0YHHIB i 3JIOYUHIB IPOTH JIOASIHOCTI 1>,

Y cutyanii, KoM BBaXKa€TbCS, L0 iCHYIOTb (aKTH4YHI Ta
JOKa30Bi MiAcTaBy BBaXKaTH, 1110 BiiCbKOBI 3JIOUMHH a60 3JIOYWHU
NPOTH JIIOASHOCTI OYJIM CKO€EHI MiJi Yac KOHQJIIKTY, iCHYye BHCOKa
“MoBipHicTb po3rasany MKC, ane ne Moxe CUJIBHO 3ajeXaTH BiJ
nepe6iry BiiHU. Xo4ya nonepeiHE NPOBA/PKEHHS MicJis 3aKiHUEHHS
le He Iepepocso y BiAKPUTTA CAifCTBA, OCTATOYHO CIpaBa He
3aBepuieHal®. [cHye UMOBIpHICTb TOrO, 1110 NUTAaHHS BOEHHUX [l
B YkpaiHi 6yzae peteabHo BuB4YaTucs [Ipokypopom MKC B pe3sy-
JbTATi LUX NpPOBaJKeHb abo micjs iHililOBaHHS HACTYMHOTO.
Y 3B'A3Ky 3 nieto iHpopmanieto [IpokypaTypa Ykpainu orosocuia
npo 36ip A0Ka3iB MOBEIHKM POCIMCbKUX BiMCbK B YKpaiHi. Taka
JSIIBHICTD MOXKe BUKOHYBATU 6araTto QyHKIil.

[IpunyiieHHa @Opo HaABHY MOXJIMBICTb BUKOPUCTAHHA
[IpaBOBUX IHCTPYMEHTIB Y LIbOMY IIUTAaHHI He NNOKJIAaAyTh PanTOBO
Kpamnky B 1boMy KOHQJIKTi. Lle Takoxk He 3aMiHUTb MOJITUYHUX
Aid. lle He asbTepHAaTHUBA CAaHKILiSIM i He 3aMiHIOE T'yMaHIiTapHY

15 Https://serwisy.gazetaprawna.pl/orzeczenia/artykuly/8368446,wojna-
w-ukrainie-rosjanie-odpowiedzialnosc-przed-mieczyznowem-trybunalem-kar
nym.html [goctyn: 28.02.2022].

16 Https://www.rp.pl/opinie-prawne/art35820211-roman-kwiecien-nielatwo-
o-odpowiedzialnosc-karna-za-zbrodnie-agresji, [gocTyn: 07.03.2022].
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ponomory?!’. Tlpote 1 AifAbHICTD 6e3nepeyHo I'PYHTYETHCS Ha
3aKOHi Ta 3/IiCHIOEThLCSI B Moro Mexax. K Hac/lioK, IK TiJIbKU
3’ABJIATBCA NMiACTABU /I IPOBeJIeHHA BiZiOBIAHUX IPOBa/KeHb,
NOJIITUYHA BOJISl, NOCTYNKHA Ta INOTYXXHAa IO3MUILiA Jep>KaBHy,
npeJCTaBHUKU fKOI OyAyTb oirypaHTaMy INpOBaJpKeHHs, He
3MOXyTb epeKTUBHO NEepeLIKOKaTH 3/iMCHEHHIO NMPaBOCY /sl
WpeTbca mpo fKych MaJieHbKy pO3pafly y BaKKHil BOEHHHMI 4ac.
[IpoTe e Bcesse HaAilO, 0 B MaHOYTHBOMY HAsABHICTb MiJCTaB
AJd BiANOBIiJa/JbHOCTI 3a arpeciro Ta I HEMUHYYICTb MOXYTb
Ha/IJUXHYTH HA NNOYYTTS CTPUMAHOCTI.

2. MixkHapo/Ha peaKiss Ha poCiCbKe BTOPrHEeHHA B YKpaiHy

MixHapoZHa peaklisd Ha pOCIMCbKY arpeciro NpoTH YKpaiHU
OyJia 3yCTpiHyTa Mak»Ke MUTTEBOIO CTUTMaTHU3ali€r0. B npuHiumi,
MOXXHa CKa3aTH, 1[0 BeCb 3axiJ cTaB Ha 6ik Ykpainu. [lorposu
npesupeHTa [lyTiHa, 30KkpeMa 110/10 BAKOPUCTAHHS s1/lepHOI 30poi,
TaKOX 3YCTPIi/IU Ay>Ke >KOPCTKY peaklito. EBponecbkuil Coro3 Ta
JMOro JiepKaBU-4JIeHUW coJiflapHi 3 VYKpaiHow Ta pimyde
3aCyKYIOTb HeBUIIpaBJaHUM BiMCbKOBUM Hamaj Pocii Ha 1o
KpaiHy.

[Tosblia € o/iHi€IO 3 KpaiH, SiKa HalbiblIe CTypO0OBaHa BiliHOO
B YKpaiHi Ta il MOX/JIMBUMH HacJigKaMy. MOXXJIMBO, 1€ TTOB’SI3aHO
3 THUM, W10 MM € CyCijJaMU aTAaKOBAHOI KpaiHW, 1 BUKJIUKAE
N0oOOIOBaHHSA, 10 4Yepe3 JAesKWM 4Yac 30pOWHUN Hamaj, MOXe
MEPEMICTUTHUCA Ha HAlLly TEPUTOPII0. 3aHENIOKOEHHSA € Ha Pi3HUX
PiBHSAX, 3rijHO 3 AocaimKkeHHsaM, npoBeaeHuM [IPSOS18 nonazn 77%
kuTesiB Ilosbli Mo60OIOTHCA, 10 BiMHA B YKpaiHi Moxe
CTaHOBUTH 3arpo3y JJid CBITy Ta Hauloi KpaiHu. [IpoTe, kosiu MoBa
He mpo cTpax, NMOB'sI3aHUM i3 3arpo30l0 JJis CBiTy, MOJIbCbKE

17 Https://www.eea.europa.eu/pl/articles/solidarnosc-w-europa-w-czasach-
wojny, [moctym: 22.04.2022].

18 IPSOS npoBiB onumysanHss The World's Response to the War in Ukraine,
NpoBeJieHe B paMKaxX LMUK/JIIYHHUX BUMIipHOBaHb Ha OHJAMH-mIaTdopMi Ipsos
Global Advisor 3a meTogoM CAWI, onuTyBaHHS NpoBoguI0cs 3 25 6epe3Hs no 3
KBiTHs1 2022 poKy Ha BUOip1i xKHUTeJiB 3 27 BUGpPAHUX KpaiH.
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CyCIIJILCTBO He Ha MepLIOMY MICLi, OCKIJIBKM Ieplile Miclie mocijia
Anonia (92%), notim IliBgenHa Kopesa (92%), Iepy (91%) Ta
[liBnenHa Adpuka (89%). [ocuTb HecnoJiBaHUM € TaKOX
pe3ysbTaT KpaiH, fKi Haibijblle MOOOWITHCH, 10 BiliHa
CTBOPUTb NpAMY 3arposy AJd LUX KpaiH - TyT, okpiM [losbuj,
onuHuavca fnonisa, I[liBgenHa Kopesa Ta IlBenial®. BapTo
BPaxOBYBaTH, L0 AOC/II/PKEHHA MPOBOAMUJIOCA B NepPLIUU MicALb
BilHM, TOMY LIJIKOM MOKJMBO, L0 3apa3 pe3y/JbTaTU OyAYyThb
30BCiM iHIIUMH.

Y 3B’i3Ky 3 TuUM, 10 Lie Oe3npelefeHTHA CUTYyalid, SKOi
6i/1bILIICTh CYyCNiJIbCTBA HAUHI aOCOJIIOTHO He OYiKyBaJia, TeMa BilHU
CTajla HaJ3BUYaWHO MeJiHHOI Ta LIHWPOKO OOGrOBOPIOBAHOIO.
Y Takux cuTyalisix 3a3BUYaM € 6araTo pi3HUX AYMOK i peakyiul. Ak
3a3Ha4us1a AHHa KapuMapuyk, npesugeHT Ipsos [losbia: ,,3 TOYKU
3opy Ilosblyi, 3paeTbcd, W0 BTOprHeHHdA Pocii B YKpalny
€ HalBaXXKJIUBIIIOIO MOJIEI0 3a OCTaHHI JecATUaiTTa. He q1UBHO -
BiliHa BiZi0YBa€TbCcA MO TOW GiK HAIIOTO KOPJOHY, i 6araTo XTO
3 Hac AgomnoMmarae 6ixkeHIAM y pisHUM cnoci6. BogHo4yac € kpaiHy,
Jle, HAapUKJIaJ, Oi/IbIIICTh MEIIKaHIIiB IOTO/KYIOThCA 3 TBepKe-
HHSIM, 1110 «[IUTaHHA YKpalHU - He Halla Ipo6JieMa, MU He TIOBUHHI
BTpy4YaTHUCA», Hanpukaag, CayziBcbka Apasis, Masansis, a Takox
reorpadiyHo 6samx4a YropuiyHa. [lepu Hixk 06yproBaTHCS, BAapTO
noZiyMaTH MNpo iHIli BiliHY, AKi TPUBAaIOTh ab0 BeJIUCSA OCTAaHHIMU
POKaMH B iHIIMX PerioHax CBiTy — YM i HACKIJIbKHA MU NeperMaIUCs
npo HUX 3 60Ky [losbii...».

CunbHY peakliilo Ha PpOCIHCbKY aTaky NpoTH YKpaiHu
NpoZeMOHCTPYBaB EBponeicbkuil Coro3. Jlizepu EBponencbKoro
Corw3y HeoAHOpPa30BO 3aK/JAHWKaJU PoCil0 NPpUNWUHUTH BiKCHKOBI
omnepalii, BUBECTH CBOI BiliCbKa Ta 06J1aiHAaHHS 3 YKpaiHH, a TAaKOXK
[IOBAXXaTU TepPUTOpiaJibHy LiJICHICTb, CyBepeHiTeT 1 He3saJe-
KHICTb YKpaiHu. 24 JyoTOro npesuzieHT EBpOINENCbKOI KoMicil
Ypcyna poH aep JIseH 3asiBrIIa PO 3aNPOBAKEHHS «IIOTYKHUX»
caukiin €C mnpotu Pocii. BoHu cTocyBanucsa TpaHchepy

19 Https://www.ipsos.com/pl-pl/stounek-polski-i-swiata-do-wojny-w-ukra-
inie-month-po-her-wybuchu, [goctyn: 19.04.2022].
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TEXHOJIOTiH, pocilicbkux 6aHKiB Ta akTUBIB20. [IpeacTaBHUK EC i3
3akopgoHHUX cnpaB Ko3en boppesb Orosiocus, 1O pOCiMCbKa
JlepKaBa 3iTKHeTbCA 3 «Oe3npeLe/leHTHO i30/51i€10», OCKIJIbKU
caHk1jii €C 6yAyTh « HAMXKOPCTKILIUM MMAaKeTOM 3aXO0/liB, IKi KOJIU-
HeOy b 3aCTOCOBYBaB EC».

Jluuie yepes AeHb Nicjasa novyaTKy BikHU 25 stoToro 2022 poky
Pocii npusynunuan yieHcTBo B Pazi €EBponu 3 iHiniatrBu [losbi
Ta Ykpainu?l, Pocig JUBHUM UYMHOM He J04YeKasacs BUKJIIOYEHHS
Ta moyaJjia npoueaypy Buxoay 3 Pagu €Bpomnuy, ane 15 6epesHs
2022 p. ronocyBaHHs 360piB Bupimuiao cnpaBy, Pocig 6y.a
BUKJIIOYEHa?2,

€Bpornelicbkril Co103 TaKOX pilllyye BiipearyBaB Ha Mpo6JieMy
MacoBol mosiBM OixkeHUiB Big BiMHU. Bxke 03.03.2022p. Paga
IOCTULI Ta BHYTPILIHIX CIpaB BUABWJIA NEepPeAyMOBU CUTYyaLi
MacoBOro NpPUIJIUBY MepeMilleHUx oci6 BigmoBigHO A0 cT. 5
JlMpeKTUBU NpPO THUMYACOBUW 3axUCT, dKa OyJia 3acTOCOBaHa
Brnepiue23. [I[poTe BapTO mam’siTaTH, sIKy TOTOBHICTb JOMOMOTITHU
NOJISIKU BUSBUJIM B mepui JHi BuOyxy BiiiHU. Ilosibcbke
CyCIiJIbCTBO He JIMIIe JOJIy4usocd [0 300py KOWITIB A4
HYKJJeHHUX yKpaiHIliB, YaCTMHA BUpilluJa NPUHUHATU OiKeHIiB
NiJ BJACHUM [JaxOM, BOJIOHTEPU HaJaBalyd Iepuly MeaUYHY
JIOIOMOTY ~ HOBONPUOYJIMM, a TaKoX 3abe3mnevyyBaid IX
HalHeOoOXiAHIIINMU peyaMu AJi ) KUTTS.

YKpaiHcbKi GiXKeHI|i OTpUMaJid IpaBO TUMYAcOBO NlepebyBaTH
B Oy/ib-fIKill KpaiHi-uJieHi, Kyiu BOHU NpUOYH, 6€3 HeOOXiAHOCTI
pO3M0YMHATH IpoueAypU HaZAHHA NPUTYJKY. KpiM TOro, BOHU

20 Https://euobserver.com/world/154423, [gocTyn: 24.02.2022].

21 Https://www.prawo.pl/prawo/rosja-odchodzi-z-rady-europy,513703.
html, [gocTyn: 27.02.2022].

22 Https://wydarzenia.interia.pl /raporty/raport-ukraina-rosja/aktualnosci/
news-russia-outside-council-of-europe-wynik-glosowania-przyjety-burza-oklas,nld,
5895148, [mocTym: 15.03.2022].

23 IupektuBa Pagu 2001/55/€C Big 20 smmnuga 2001 poky npo MiHiMasibHI
CTaH/JapTH [IJIs Ha/IaHHS TUMYacOBOI'0 3aXHCTY Y BUNAIKy MacOBOTO MPHUILJIUBY
nepemilieHUx 0ci6 Ta 3aX0/U [IJisl CHPUSIHHS 6aIaHCy 3YCHJIb MiXK JepKaBaMHU-
YJIeHaMHU L0/,0 MPUHOMY TaKUX 0cib Ta IX HacJIiIKiB.
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MalTb IpaBO Ha JOCTYN A0 PUHKY IpaLli, OCBITH, MeJUYHOIO
006C/IyrOBYBaHHS Ta COljia/IbHUX BUILJIAT24.

OkpiM BesiM4Ye3HOI, WMPOI r'yMaHIiTapHOI A0MNOMOrY, YKpaiHa
MoOrJia po3paxoByBaTH ¥ Ha GiHAHCOBY MiATPUMKY. 3 1ji€I0 METOIO
€Bponeiicbkui Coro3 BUAIKUB 1moHaMeHIe 500 MisIbHOHIB €BPO
3 6romxety €C Ha migTpUMKy OikeHLiB 3 YkpaiHu Ta we 500
MiJIbHOHIB €BpO 3 EBpomnencbkoro GoHAY MHUPY Ha 3aKyIiBJIIO
obsiagHaHHA aaa YkpaiHnu. 10-11 6epesns 2022p. y Bepcauni
BifnOyBca camit €C mopao BiHU B YKpaiHi, mig yac sikoro 6yJio
CXBaJIeHO Mojajblly jomnomory B po3Mipi 500 MyH €Bpo Ha
3aKyMiBJII0 BiKCbKOBOI TE€XHIKHM Ta 030pPOEHHS [Jis1 YKPaiHCbKHX
BIMCBKOBUX, a TaKOX NPUWHATO pilleHHA T0Opo Te, 10
IPUCKOPEHOT0 NMpuioMy YkpaiHu no €Bponeiicbkoro Corwo3y He
oyne2s. KpiMm Toro, mo6 3HEOXOTHUTHU pociiicbkoro naigepa, €C
yXBaJIUB MMaKeT HOBUX CaHKLIiM npoTH Pocii, gKi cyTTEBO BAApATH
0 eKOHOMili KpaiHM i [0 SKUX TaKOoX 3aKJuKasa YKpaiHaze.
OgHMMM 3 T[NeplUxX OOMeXeHb CTajJu OaHKIBCbKUK Ta
eHepreTUYHUM cekTopu. CaHKIil TaKOX MaJsid HA MeTi 0OMEXUTHU
goctyn Pocii A0 neBHUX TeXHOJIOTIM, ICTOTHO YCKJIaJAHUJIU
Mi>)KHAapO/IHy TOPTIiBJIO 3 poO3paxyHKaMu B JoJjiapax i ¢yHTax
cTepJiiHriB, Ak 1e cxBajeHo CIIA i Besukow BpurtaHniew?’.
Y Bignosiap Ha mro nepewkony IlyTiH mignucaB ykas, 3rifjHO
3 AKMM 3 KBITHA 2022 p. NOKYILi pOCINCbKOr0 rady 3 «HeJpyKHix»
Pocii kpaiH 3000B'si3aHi omnJiayyBaTH IMOCTaBJIeHy CHUPOBUHY
B py0JIsIX, HABiTh K0 KOHTPAKTaMU llepeAbavyeHa onjaTa B EBPO

24 Https://300gospodarka.pl/news/ukraina-polska-uchodzcy-ochrona-tym-
czasowa-wojna, [goctymn: 04.03.2022].

25 Https://www.consilium.europa.eu/pl/meetings/european-council/2022/
03/10-11/, [mocTym: 21.03.2022].

26 Https://www.polsatnews.pl /wiadomosc/2022-02-24/wojna-rosja-ukraina-
raport-dnia-najnowsze-informacje-o-sytuacji-na-ukrainie-czwartek-24-lutego/,
[mocTym: 24.02.2022].

27 Https://www.money.pl/gospodarka/wlk-brytania-i-usa-chca-odbrac-rosji-
zdolnosc-do-leading-handlu-ze-swiatem-sa-nowe-sankcje-6742295865670624a.
html, [focTyn: 28.02.2022].
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abo gosapax. IMnoprepy, AKi He BUKOHAIOTH ILie 3000B’I3aHHS, He
OTPUMAIOTh 3aKOHTPAKTOBaHHWM raz?2s.

Takox caHKLil cTOCyBaJuCA OJIOKYBaHHA IIOBITPSAHOIO
NPOCTOPY AJi1 POCIKMCHKUX JIITaKiB Maie HaJ ycielo €BpOIO
(BxstouHo 3 Ilosibiiero), Kanagoro Ta CIIA29. 3a micsaub micas
no4yaTKy BiMHM Pocisg cTasa HaWOiJbll CaHKIIMHOI KpaiHOMo
y cBiTi30.

[IBUAKY peakIiito Ha poCicbKY aTaKy Takox BucjoBusio HATO.
Ha npoxanHda gepxas Iloabuyi, PymyHii, Jlutsy, JlaTsii Ta EcToHIl
po3noyaTo KoHcyJsibTalii [liBHIYHOAT/JIaHTUYHOI pagu 3a CT. 4
[liBHiyHOAT/IaHTUYHOrO JoroBopy3l, mix d4ac sAkoro 6yJ0
NPUKHSATO pillleHHS MpPo 30iJbIIeHHS YUCEJbHOCTI BiMChK Yy Kpai-
Hax baurii, [losibwi Ta Pymynii. 24 arwortoro 2022 p CnoJsay4yeHi
lllTaTu 3adABU/IY, IO PO3MICTATh AOAATKOBI 7 TUCAY BiMCbKOBUX
JUISl IATPUMKM BiMChK, SIKi B>)Ke 3HaX0AsAThCs B EBpomi32.

HesBakarouu Ha JAWHAMiYHyY CUTYyalilo, He BCl peakii
BUCJIOBJIIOBAJIA cuMIaTiio 0 YKpaiHu. Peununga M3C Kurarw Xya
YyHbiH BXKe HACTYIHOTO JHA Mic/Jd N04YaTKY BIMHU NpeJcTaBuIa
no3uuito KuTtar mof0 BiliHM, 110 TPUBAE, 3asiBUBLIY, 110 «Pocis
€ HE3a/1eXCHOI KpaiHow [ Modce npuliMamu 6./dcHi piuleHHs,
8ux00a4u 3 e/acHuUx IHmepecig”. BoHa TakoXx 3amnepedyusia
HasuBaTH Aii Pocii B YkpaiHi ,BToprHeHHsAM” i 3BUHyBaTuaa CIIA
B pO3MaJiloBaHHI HanpyxeHocTi33. [[iJIkoM HeUTpabHY MOJITUKY

28 Https://wyborcza.biz/biznes/7,177151,28287520,putin-russiy-gaz-dekret-
for-the-west-only-za-ruble.html?disableRedirects=true, [gocTym: 31.03.2022].

29 Https://podroze.onet.pl/aktualnosci/zamknieta-przestrzen-powietrzna-
nie-zdrowie-ue-blokuje-przestrzen-powietrzna-dla-rosji/zthvdb0, [rocTym: 17.02.2022].

30 Https://www.money.pl/gospodarka/rosja-zostala-krajem-na-ktory-nalozono-
najwiecej-sankcji-na-swiecie-6745376372259424a.html, [gocTym: 09.03.2022].

31TliBHiYHOATJIAHTUYHHUU AoroBip Big 4 kBiTHA 1949 p., Dz.U. 2000 p., Ne 87,
cT 970.

32 Https://www.rp.pl/konflikty-bezpieczne/art35754651-amerykanie-wysla-
do-europa-dodatkowych-siedem-tysiecy-zolnierzy, [gocTyn: 24.02.2022].

33 Https://www.money.pl/gospodarka/cichy-partner-czy-skarbonka-rosji-tak-
chiny-rozgryja-wojne-na-ukrainie-6741211768404960a.html, [zoctym: 26.02.2022].
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040 BikcbKOBUX AiK Pocii 3aiiHsana [HAid, ska pa3oM 3 KuTaem
3aKJIMKaJia 00M/IBi CTOPOHU KOHQJIIKTY /10 IPUIMHEHHS BOTHI034.

Hapog [losiblii BUSABUB BEJIMKY COJIIJAPHICTh 3 YKPAIHCbKUM
HAapoOJOM y Lied BaXXKUU /Uil BCiX HAC 4ac. Y>Ke B meplli rOAUHU
nicjgd No4yaTKy BiMHU IMOJIbCbKA IpoMajZia B3sJacd 3a HaJaHHA
ryMaHiTapHOI JOIOMOTY, CTBOPIOIOYM 300pH KOLUITIB, 30Mparoyu
NOCWJIKM Ta HAaJal0ud Neplly MeJUYHy AOMNOMOry HpPUOYJIUM
oixxeHAM. Ocob6siMBY yBary OyJsio NpUJiJieHO MaMaM 3 JAiTbMH,
aJpKe HAMMOJIO/LLI, IIepll 3a BCe, He MOBUHHI BilYYBaTH CTIJIbKU
TPYAHOLIIB i CTpaxy, 4aCTO [l0JIal0YU KiJloMeTpH, 100 AicTaTuCA
oesneyHoro Micud. OKpiM TrapHOro CTaBJe€HHS  HAUIOTO
CYyCIiJIbCTBA, peaklisi M0JbCbKOIr0 ypsAy OyJsa Mailxke MUTTEBOIO.
[losibIia aKTUBHO BUMarasia BBeJleHHs CaHKLiu npoTu Pocii, m106
0XO0JIOAWTH HaMipH pocikcbKoro Jigepa. Y 6epe3Hi 2022p. pasom 3
IHIIUMU  JilepKaBaMM CKOPOTHWJIa 4YHUCEJIbHICTb  POCIMCBbKUX
MOCOJILCTB HA CBOIX TEPUTOPIAX3>.

3. BiuiMB BiiHH Ha IPAaBOBY CUCTEMY YKpaiHU

[loyaTok BiHM B YKpaiHi BIVIMHYB Ha MOJITUYHE XXUTTH KpaiH
Maike B yCbOMY CBITI. Yepes Te, 1m0 YKpaiHa € AeMOKPAaTUYHOIO
Jlep>kaBoto, a Pocisg aBTopuTapHO10, BiHY IIBU/KO BU3HAYUJIU SK
KOHQJIIKT JJBOX MOJIITUMHUX CUCTEM: IeMOKpaTii Ta AUKTATYpH. Sk
3aaBUB CepakoOBCbKUH, 3axij fonomarae YKpaiHi He TOMy, 1[0 TaK
JIIOOUTH 110 KpaiHy i moBaxae ii rpomMajsaH (paHille 3 UM OYyJIU
BeJIMKI mpobsieMy, i ypas MopaBeLbKOTo MakKe IOBHICTIO
3aMOpO3UB BiJJHOCUHU 3 YKpalHO0, AKI 3SMIHUJIKUCA JIKLIE B JIIOTO-
My), a TOMy, LI0 MOXJMBUH NpoBajJ JeMOKpaTii Moxe

34 Https://web.archive.org/web/20220325120251 /https://www.pap.pl/aktu
alnosci/news%2C1131397%2Cministers-of-foreign-india-india-and-chin-wezwali-to-
suspend-arms, [goctym: 25.03.2022].

35 Https://web.archive.org/web/20220323145240/https://www.pap.pl/aktu
alnosci/news%2C1127355%2Crzecznik-msz-polska-podjela-decyzje-o-redukcji-
personelu-russia-embassy, [gocTyn: 23.03.2022].
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NiAIITOBXHYTU PpELITy JAUKTATOPiB CBITY [0 BiMCbKOBUX
3aBOIOBaHb3®.

B ymoBax TpariyHux TMOAiHA, sAKi TOPKHYJUCA YKpaiHy,
npe3uZieHT BosioguMup 3esieHCbKUMM YXBaJIUB pillleHHd Ipo
BBeJIEHHS1 BOEHHOTO CTaHY Ha BCiH TepUTOpil KpaiHU 24 J1I0TOrO
2022 poky. CnoyaTKy BOEHHUH CTaH oroJiouyBasiv Ha 30 AHiB, ajse
YOTUPU pas3y NPOJOBXKyBasu3’, HOro 3anpoBa/PKEHO BiJMOBIAHO
Jo cr. 106 n. 20 KoHctutyuii YkpaiHu 3a nojgaHHaAM Pagu
HallioHa/JIbHOI 6e3nekd i 060poHM YKpaiHu38. [lna Toro, 106
Ha/|3BUYalHUM CTaH HabpaB YMHHOCTI, 10ro Majna 3aTBepAUTHU
BepxoBHa Paga Ykpainu BignoBigHo go cT. 85 n. 31 KoHctuTyuii
Vkpainu. Bignoignuii 3akon 6yB npuilHATHI Toro x AHA. Horo
yxBaJsieHHs nigTpyumasu 300 genyTatiB i3 310 npyUCcyTHIX Ha LIbOMY
3aciaHHi napjaaMeHTy3°.

KoHkpeTHI npaBuJia JAiJIbHOCTI OpraHiB Jlep>KaBHOI BJIaJH,
BiMCbKOBOTrO yIpaBJliHHSA, BiMCbKOBOI aAMiHicTpalil, MicueBoro
CaMOBpSi/lyBaHHS, Ni/IIPUEMCTB Ta 06CAT rapaHTiil paB i cBo60/
JIIOJAVUHU | TpOMaJiiHUHA MiJi 4aC BOEHHOTO CTaHy BHU3HA4Y€HO
OKpeMHUM 3aKOHOM Npo MPaBOBUH peXUM BOEHHOro ctaHy 2015
POKYy.

BBeleHHA BOEHHOTO CTAaHy IPUHOCUTHL BeJIMYe3HI 3MiHU
B IIOJIITUYHY CUCTEMY, a TAKOX y OBCAKJEHHE XKUTTH NepeciyHux
rpoMazasaH. Ctattero 19 3a3HayeHoro 3akoHy «IIpo mpaBoBUU
peXMM BOEHHOTrO CTaHy» IepeZbadeHo, L0 MiJi YaCc BOEHHOIO
CTaHy 3a60pOHSETHCA NpoBeieHHA BUOOPIB [IpesnenTta Ykpainu
Ta BU6GOpiB 10 BepxoBHOI Pagu Ykpainu4?, a equHa J0iMHa, sKa

36 Https://wiadomosci.onet.pl/opinie/sierakowski-rosyjska-agresja-osla-
bia-populizm-trzeba-jednak-uwazac/78g95pk, [roctym: 18.01.2023].

37 Https://www.wnp.pl/przemysl-obronny/na-ukrainie-przedluzono-stan-
woj-i-mobilizacje-pog6lna,645596.html, [gocTymn: 16.11.2022].

38 KoHcTUTYLis YKpaiHM, NpUHAHATA Ha M'ATiH cecii BepxoBHoi Paau 28
4yepBHA 1996 poky, No 129-130, 13 sunusa 1996 poky.

39 Https://i.pl/wojna-na-ukrainie-préz-ukrainy-wolodymyr-zelenski-wnio
sujesz-o-przedluzenie-stanu-wojennego/ar/c1-16099377, [roctyn: 14.03.2022].

40 Https://wiadomosci.onet.pl/kcje-w-onecie/stan-woj-na-ukrainie-co-on-
oznacza-dla-ukraincow-i-obcokrajowcow/2117vx9, [gocTyn: 26.11.2018].
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MO2Ke CKaCyBaTH BOEHHUM CTaH - Lie Ipe3nuieHT YKpaiHu. Lle moxe
IpPU3BECTH [0 EeKCTpeMaJbHUX CUTyalid, y SAKUX OyAyTb
NpoBOKaLil A NPOAOBXEeHHA LbOoro craHy. ToMmy 3amposa-
JPKeHHS Ha/I3BUYaMHOI0 CTaHy MOe CYTTEBO BIJIMHYTH He JIMLIe
Ha MOJIITUYHY CUTYyallito, ajle ¥ MPU3BECTHU [0 iHIIKMX HACTiJKiB.
Y crarTi 8 3akoHy npsAMO 3a3HA4veHo, IO y pas3i BBeJeHHHA
BOEHHOTO CTaHy MOXYTb OyTH 3alpoBa/pKeHi «THUMYacoBi
KOHCTUTYIiiHI 0OMe)XeHHsI MpaB i CBOOOJA JIIOAWUHU i rpoMajs-
HUHa». CycniJibCTBO Ma€ OYTH rOTOBE /10 YACTIllIOl NOSIBU apMil Ha
BYJIULAX, MOXJIWBOI MepeBipKM [JOKYMEHTIB 4YM OOIIYyKYy
TpaHcnopTy. KpiM Toro, 3akoH «3a60pOHsA€ NpOBeeHHS MUPHUX
360piB, MITUHriB, MOXOJIB i JAeMOHCTpalid Ta IHIIMX MacOBHUX
3ibpaHb». 'poMaZisiHCBbKI CBOOOAM TAKOXK O0OMEXYHOThCH, i, UMO-
BipHO, Oy/ie BBeIeHO KOMEeH/JaHTCbKY TOIUHY.

3akoH ,IIpo mpaBOBHIl peKUM BOEHHOTO CTaHy TaKO0X Mae€
BIJIUB Ha ¢yHKIioHyBaHHA 3MI. BiH Hajae Biaazai mpaBo «B3SITH
NiJi KOHTPOJIb JiAJIbHICTb TeJiepaZlioKOMIIaHIil, JPYKOBaHUX
3acobiB MacoBoi iHpopMallii, BUJaBHULTB Ta iHIIUX KYyJbTYPHUX
i MeniiHUX MiANPUEMCTB, yCTaHOB i opradizaniii»4l. [lpoTe 4wu
30CcepeUThbCA BJIa/la HA TAKUX IMTAaHHAX Y HAUHIIIHIN CUTYyaLii?

BBe/leHHA BOEHHOTO CTaHy, 6€3yMOBHO, BIJIMBA€E HAa IPUOYTTA
iHO3eMLiB [0 KpaiHH, 3pO3yMiJio, L0 HA JAaHUM MOMEHT TypU3M
BCE OJHO 3aKpUTUK abo MPOCTO He pEKOMEeHJI0BaHUM, aJie
€ CiMeHHI cuTyarii, poboui JeJserarii, JIOJU MOBEPTAOTbLCA [0
CBOIX CiMeHM 3 pi3HUX KYTOYKiB KpaiHU. [lepecyBaHHSA KpaiHOIO,
OXOIVIEHOK BIMHOIO, He TUJIBKM CKJaJHe 4Yepe3 OJIOKaJU Ta
NOIIKO/PKEHHH Bifl BiHH, ajie ¥ Hebe3ne4yHe. TaKoX € MOXJ/IUBICTb
3a60pOHUTHU 260 OOMEXUTH BUi3/ 3 TEPUTOPIl, Ha SAKil BBEJEHO
BOEHHUU CTaH

OrosionieHHA BOEHHOTO CTaHy TaK0X CYTTEBO BIJIMBAE Ha
€KOHOMIKy BCi€l KpaiHU. Bsiaga Mae npaBo HaKJaCTU MPUIIMC HA
BUKOHAHHA poOIT, 3a00pOHHUTH TOPriBJA ab0 peKBi3yBaTH
NPUBATHY BJIACHICTh, a TaK0OX 3000B'SI3aTH He 3a/IMILATHU Micle

41 Https://wiadomosci.onet.pl/kcje-w-onecie/stan-woj-na-ukrainie-co-on-
oznacza-dla-ukraincow-i-obcokrajowcow/2117vx9, [gocTyn: 26.11.2018].
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npoxuBaHHA. [IpalliBHUKM He MalOTb MOXJ/IWBOCTI CTPaWKyBaTH,
a Jep)kaBa MOXe 3MIHUTU MpaBuJa BeJleHHs Gi3Hecy mifgnpue-
MUAMU42, Bxke B mepiui JHI MoyaTKy BilHM BUHMKJIA BeJU4e3Ha
npo6JsieMa 3 TIepeBe3eHHSIM BaHTaXIiB Yepe3 YKpPaiHCbKO-
N0JIbCbKUM KOPA,0H. BaHTaXKiBKU 3 TOBapaMu YeKaJlu Ha TEPUTOPIl
Ykpainu Ha B'i3z g0 [loabui:
[l 6isblie 6 TOAUH — HAa NPUKOPAOHHOMY nepexoai KpakiB -
Kop4oBa,
[l 20 roaMH - Ha NOPUKOPJAOHHOMYy Imepexoiai Meauka -
Merusi,
[l maibke moby - Ha nyHKTi nponycky ,PaBa Pycbka -
['pebenHe”43.

Hazi3BM4YaliHO BaXXJIMBUM MUTAHHAM [JIS CyCIiJIbCTBA € MOX-
JIUBICTb KOPUCTYBATUCA TOTIBKOIO Ta OAHKIBCbKUMHU paXxyHKaMH.
HanjionanbHui 6aHK YKpaiHU y cBOiM 3asBi 3aneBHUB, 110 HBY Mae
JlOCTaTHI pe3epBU [AJ NiATPUMKU 6aHKIB roriBkow*. HBY
NPOTHO3YE, 10 B IIiJIOMy po6oTa 6aHKIB OyJie NPOXOAUTH B LITa-
THOMY PeXHUMi, ajie 6araTo B YOMy BCe 3a/I€KUTb BiJ MOAAJ/IbILIOTO
PO3BUTKY BillHH.

18 kBiTHA 2022 p BepxoBHa Paza YkpaiHu BignpaBuJia Ha
NOBTOPHUM PO3IJiS/, MIPOEKT NMOMPABOK /|0 3aKOHY, 1110 3000B'A3YE€
rpoMazisiH YKpaiHy, fIKi nigasaraoTb Mobiaizalii, To6To 40J10BiKiB
y Bini Big 18 go 60 pokiB, moBepHyTHCS B KpaiHy*. Y naHomy
3akoHONpPO€eKTI Ne7265 mnpomnoHyeTbcsd AONOBHUTH KpumiHa-
JIbHUM KOJleKC HOBOKW craTrTeto 337-1, dka mnepenabadae

42 Https://strefabiznesu.pl/stan-woj-na-ukrainie-mozwane-ograniczenia-
dla-biznesu-i-pracownikow-czy-wplynie-to-na-wymiane-handlowa-z-polska/ar/
c3-16065777, [mocTyn: 24.02.2022].

43 Https://kordon.customs.gov.ua/uk/home/countries/pl/o, [zoctym: 24.02.2022].

4 Https://strefabiznesu.pl/stan-woj-na-ukrainie-mozwane-ograniczenia-
dla-biznesu-i-pracownikow-czy-wplynie-to-na-wymiane-handlowa-z-polska/ar/
c3-16065777, [pocTtyn: 24.02.2022].

45 Https://logistyka.rp.pl/praca-w-logistyce/art36120421-wazy-sie-los-usta
wy-powrotowej-w-ukrainie-ktora-moze-wymiesc-z-polski-pracownikow, [gocTym:
21.04.2022].
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BiZIOBiJa/IbHICTE «3a HEBUKOHAHHA BUMOI 3aKOHY ILOJO0
NOBEpHeHHA B YKpaiHy 0e3 MOBaKHUX NMPUYMH NiC/I BBeJeHHS
BOEHHOTO CTaHy B YKpaiHi a60 B OKpeMHX ii MiC1[eBOCTSIX 0006010,
sKa 3Ti/IHO 3 3aKOHOM MiJI/IiTa€ NPU30BY Ha BiICbKOBY CJIYKOY Mif
yac Mo06isi3arnii, i 3000B’13aHa NMOBEPHYTUCh B YKpalHy i3-3a
KOpAOHY»46, Jlid i€l cTaTTi MOMMPIOETHCS Ha 0Cib, IKi 3060B’s13aHi
3’ABUTUCA 3a MNPU30BOM Mmij Yac Mobinizanii, agep>kaBHUX
CJy>K00BILiB i HAPOJHUX AeNyTaTiB, MOCAAOBUX OCi6 MicieBOro
CaMOBpAAYBaHHA, IPALiBHUKIB IPaBOOXOPOHHUX OpPraHiB, CyAliB
i npokypopiB. OiHaK Lie N0JIOKEHHS He 3aCTOCOBYETHCH B KiJIBKOX
BUIIaJIKaXx:

NPU30BHUK Ma€ 3a00pOHY Ha BUI3/, 3 KpaiHU nepeOyBaHH4,
y pasi cTuxiHoro Jjinxa, karactpodu, aBapii,

MiJ yac BigpAKeHH4,

niJ yac nepe6yBaHHSA Ha CTallioHApPHOMY JIiKyBaHHI,

BCi iHLII 06CTaBUHY, L0 MEPEIIKO/KAITh BUi3/ly 3 KpaiHU
nepebyBaHHS.

I o o

Ocob6u, 3a3HavyeHi B LIbOMYy aKTi, 3000B'A3aHi MOBEPHYTUCHA
B YKpalHy He mi3Hille, HiX 4Yepe3 N'ATHAaAUATb [JHIB MicJd
HabpaHHS HUM YMHHOCTI, a IKIL[0 BOHU HE IOBEPHYTbCS 6€e3 6y /ib-
AKOl 13 3a3HaYeHUX NMPUYUH, IM 3arpoKye NMOKapaHHA Y BUTJIALIL
no36aBJieHHs BOJIi Ha CTPOK BiJi 'ATU /10 eCSTH POKIB.

Jpyrui 3aKOHONPOEKT, NoAaHui BepxoBHoto Pagoro Ykpainy,
CTOCYETBbCA 3MiH A0 KprMiHa/ibHOrO KOZeKCy Ta MPONOHYE HOBY
ctaTTio 332-3, 3TifjHO 3 KO0 Oy/ie 3aIPOBa/PKEHO KPUMiHA/IbHY
BiANOBiZaNBHICTE TpOMaLdaH, AKi B yMOBaxX BOEHHOTO CTaHY
nepeTHHATb KOpPJAOH 0e3 BIiANOBiAHUX [OKyMeHTIB abo 3a
niipo6JieHMMH JOKYMeHTaMU YU 3 [PUXOBYBAHHAM BiJ
NPUKOPJOHHOIO KOHTpPOJIIO. [lopymeHHs 1bOro MOJIOXKeHHS
npusseje go utpady Big 5 000 go 10 000 rpuBeHb, iKUK He Oy/ie
00KJIaZlaTHUCS TMOAATKOM Ha MiHiMaJbHUM MNpPUOYTOK, abo

46 Https://edialog.media/2022/04/27 /poborowi-wrotujesz-do-domu/, [gocTym:
27.04.2022].
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no36aBJieHHs BoJIi Ha cTPOK Big 3 mo 5 pokis#’. llle 6isbii cyBopi
NoKapaHHA Nepe/baydeHi /il BiNCbKOBOCTYX00BLiB, pe3epBicTiB
i mocamoBux oci6. OaHaK, 3anpoNOHOBAaHi 3MiHM Bce Ie He
NPUMHATI | 3HAX0AATHCA HA CTAAIl po3r/AAy. YKpalHCbKUM IOPUCT
JAMutpo BycaHoB i3 KueBa HaroJsiomye, 1o, 3rifHo 3 KoHCTUTY-
1i€lo, oOMexeHHsl NpaBa BHUI3Zy 3 YKpaiHU Moxke OyTH 3ampo-
Ba/[PKEHO JIMIlIe 3aKOHOM, SIKHM 11ie He NTPUHHATO*S. TakuM YUHOM,
BiH BBa’kae, 1110 119 3a60poHa Hapa3i € He3aKOHHOMW. ,fl OTpUMY1O
6araTo ckapr, ajie JIIOJU He XOUyThb M0JJaBaTH N0O30BU [0 CyAy~ -
kaxe /Imutpo BycanoB. Ha ioro nymKy, yepes 1je M0O>KHa HaBiThb
N0JlaTH CKapry /0 EBPONEeNCbKOro Cyy 3 pas JIIOJUHU.

[IpornnoHoBaHi 3MiHM B YKpalHCbKOMY 3aKOHI TaK0X MalOThb
3HAYHUU BIJIMB Ha NN0JIbCbKUU PUHOK MpaLli, AKUHA MOKe BTPaTUTHU
3HAaYHy 4YaCTUHY MNpPaliBHUKIB 3 YKPaiHCbKUM TpOMaJsAHCTBOM.
Xo4a yKpalHCbKHUH ypsJ, HaBpfAJ, YU MaTUMe IHCTPYMEHTH [Jisd
IMOBHOI'O0 BUKOHAHHA LIi€]l NpaBOBOI HOPMHU, CJIiJ IPUNYCTUTH, 110
B pa3i eckasauii BilicbkoBUX JAil B YkKpaiHy OyAyTb MacoBi
noBepHeHHA. CTaHoM Ha KiHenb 2021 poky B [losibwyi npanoBas
NpuOJM3HO OJUH MiJIbMOH rpoMajisiH YKpainy, 3 akux 330 Tuc.
MaJsiv [103Bij1 Ha po6oTy. 3a ganuMu GITD, Ha kiHeub 2021 poky
oyso pikicHuMu Maibke 104 THUC.BOAIMCBKUX TMOCBiJYeHb,
a npauiBHUKU 3 YKpalHU LOPOKY HaJCUJav CBOIM ciM'aM 12-15
MIJIbSP/IiB 3J10THUX49.

Tomy pocilicbke BTOPrHeHHS MaJsi0 BeJIMYe3HHWU BIJIMB Ha
3MiHH, 110 BifjObyBaucsa B YKpaiHChKill AepkaBi, cycignin [loabui,
asie He TizibkU. Haciiiku Hanay Ha YKpaiHy BIUIMHYJIM Ha 6arato
iHKx KpaiH LleHTpanbHOo-CxigHO1 EBponu. Boto4yuM HacaigKOM
BTOPTHEHHSl CTa/I0 PAaNTOBE 3pOCTaHHS IiHM Ha HadTy MapKu

47 Https://edialog.media/2022/04/27 /poborowi-wrotujesz-do-domu/, [gocTy:
27.04.2022].

48 Https://www.dw.com/pl/ukraina-jak-m%C4%99%C5%BCczy%C5%BAni -
despite-the-ban-leave%C4%85-country-I'm not-traitor %C4% 85/a-62532260,
[mocTym: 20.07.2022].

49 Https://logistyka.rp.pl/praca-w-logistyce/art36120421-wazy-sie-los-ustawy
-powrotowej-w-ukrainie-ktora-moze-wymiesc-z-polski-pracownikow, [gocTyn:
21.04.2022].
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Brent Bumie 100 pgosiapiB 3a 6apesb, Bnepiie 3 2014 poky>O.
[lleHUA TaKOXK CYTTEBO MOAOPOKYAJIA, JOCATHYBIIM HAWUBUILOL
giHu 3 2008 poky, ockinbku i Pocig, 1 YkpaiHa iMOopTyrOThb
BeJIM4ye3Hi 06¢Ary nporo ToBapy (30% cBiTOBOro noctrayaHHs).

[lepinii TakM MaclITaOHUKA 30pOMHUM Hanaj 3a AeCATUIITTA
BUKJIMKAB 06araTo IJIYyTAHWHM, HACAiAKA KOl OyJAyTb MOMITHI
Maike B ycboMy CBiTi. OKpiM Ham/KUBYy Oi*KeHLiB, IPO/OBOJIbYOL
KpH3H, CBITYy 3arpOXKy€ cepl03Ha eHepreTU4Ha Kpu3a. Pociicbkuit
PUHOK 3a6e3Me4yy€e HalbiIbIINUHI y CBITI EKCOPT NPUPOJHOTO rasy,
€ IPYTUM 32 BEJIMYUHOIO MOCTa4YaJIbHUKOM CUPOI HadpTH i TpeTiM
3a BeJIMYMHOK eKcrnopTepoM Byriuid. [lo BiMHM TpuU 4BepTi
pocilicbkoro rasy i maibke mosoBMHA HadTH MocTadasnaocs A0
€spomnu. lle B 2020 po1ii pociiicbki HadTa, ras i Byrisijisg cTaHOBUJIU
YBEpTb eHeprocnoxuBaHHa €C4L,

OfHak nicisa pociicbKOro BTOprHeHHs B YKpainy €C BupiliuB
NPUINIMHUTH CBOIO 3aJIEXKHICTh BiJi pOCINCbKUX €HeProHociiB. ,Mu
IPOCTO He MOXEMO IMOK/JI3aJATUCA Ha MOCTayaJlbHUKA, AKUU
CTAaHOBUTb JJi Hac MNpsAMy 3arpo3y’, - 3asgBUJa B Oepe3Hi
npe3suaeHT EBpomnelcbkoi Kowmicii Ypcyna ¢on gep JlsseH>2.
[lisHime Toro x Mmicaua Kowicia 3anpornoHyBasia nJjiaH MOBHOI
He3aJIeXKHOCTI BiJ, poCiicbKOro BUKOMHOro nasuBa o 2030 poky
Ta NepCleKTUBU  IIBUJALIOTO  CKOPOYEHHH  CHOXUBAaHHA
pPOCIMCBbKOr0 ra3y Ha iBi TPeTHUHH 10 KiHLA LbOTO POKY.

3 orJsiiay Ha BCi 3MiHM, SKi Big0Oy/iMcad B pe3y/bTaTi MOYATKY
BillHM B YKpaiHi, MOXHa M06AYUTH, L0 MU € CBiJKAMHU MOBHOI
3MiHU NOJITAH4YHOI Mogesi. BpaxoBywuu BUle3a3HAYEHE,
€BpoOCO103, UMOBIPHO, MparHyTUMe 3MiH y YaCTHHI €KOHOMi4HOI
3asexHocTi Bij Pocil. flk 3a3Havae JlixHepoBHY, 3aMicTb TOTO, 1100

50 Https://www.cire.pl/artykuly/serwis-informacyjny-cire-24/ropa-kosztuje-
ponad-100-usd-za-barylke-po-ataku-rosyskich-wojsk-na-ukrainie, [gocTtym:
24.02.2022].

51 Https://www.dw.com/pl/how-war-in-ukraine-changes%C5%82a-%C5%9
Bwiat-pi%C4%99%C4%87-examples%C5%82ad%C3%B3w/a-62016680, [mocTym:
03.06.2022].

52 Tam xe.
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30CcepeUTUCA Ha MOBHiM TpaHcdopMallii, HOBUX ajJbTepHATUBAaX
JxepeJ1 eHeprii, ki 6 3a6e3ne4yunsiv cyBepeHiTeT EBpPONHU i 6ibIy
KJiMaTU4YHY 6e3leKy B MaWOyTHbOMYy, €Bpona o6Hpae 6iabll
WBUJKI I KOpPOTKI pilleHHd, 3BepTal4uCh 3a JOINOMOIOK [0
CaygiBcbkol Apasii, Ky, 3pelITOl, TAKOXX MOXHa 3BUHYBATUTH
B KOPCTOKHUX 3JI04YMHaX B EMeHi>3. Taka mo3uliss eBponencbkoi
BJaZAd CTaBUTb MiJi NeBHI CYMHIBUM BaXJIUBICTb LiHHOCTEWU
y Mi>)KHapOJHi{ NOJITHIL.

4. HeoOxiagHiCcTb BiA0yA0BU KpaiHU Bij, pyiiHyBaHb,
CIPpUYMHEHUX BiHHOIO

Pocilicbka arpecis npoTu YkpaiHM 3a Ay»Ke KOPOTKMH 4ac
3aBJiasia Ljikd KpaiHi BesMye3HOl WIKoAW. bysa 3pyiHOBaHa He
Tinbku  iHPpacTpykTypa, ajie ¥  Bigbysocd BHYTpIilIHE
po3ocepe/PKEHHST BHAC/AIIOK MacoBOi eMirpanii Oi>KeHI|iB, 110
BIJIMHYJIO HA €KOHOMIKY, CiJIbCbKe OCII0LapCTBO Ta €HEePreTUKY.
ToMmy 3p@€TbcA LIZIKOM NOpaBUJIBbHUM IiepeJ, OOJMYYAM LHX
Tparefidi NPOCTATHYTU PYKYy AONOMOTU i 6e3 Toro ocJsabJieHii
KpaiHi.

Y TpaBHi 2022 poky Oy/Ji0 OroJiolmieHO NpO CTBOPEHHS
[lnatdopmu BigHOBNIEHHA YKpaiHU NiJ| COIJIBHUM KepiBHULITBOM
Ykpainu Ta EBponeiicbkoi Kowicii. g miatdopma mae 6yTu
cupsiMOBaHa Ha NO€JHaHHA iHBecTULi 1 pedopm, ski
NiATPUMyBaTUMYTh NpoOLeC BCTyNy YKpaiHU [0 EBpPONENUCHKOro
Coro3y. /IBa dpakTopu MalTbh OYTH NEpLIOYEPTOBUMHU HA LIbOMY
nIsAxy: 3eseHi Ta UudpoBi pimieHHsA. TakMM 4YMHOM, OCHOBHI
NPUNYLEeHHA MICJAABOEHHOI PEeKOHCTPYKLil YKpalHU MawTb
36iraTucs 3 HanpsIMKOM TpaHcpopMallii, B IKOMy pyXa€eTbCsl caM
€C5%. Bxe micaa mepmux TPbOX MicSliB BiHHM 30UTKH
ouiHoBanuca B 97 minbsApaiB posapis CIIA, ane BigHOBJIEHHA

53 Https://tvn24.pl/swiat/usa-russia-china-polityka-mocarstw-w-2022-roku-
jaki-wplyw-miala-na-nia-wojna-w-ukrainie-agnieszka-lichnerowicz-jerzy-marek-
Nowakowski-i-lukasz-pawlowski-komentuja-6576763, [roctyn: 01.01.2023].

54 K. Bocian, D. Jedrzejczak, K. Kobytka, 0. Stohnushenko, Zielona odbudowa.
Powojenna zielona transformacja Ukrainy, Bapmasa 2022, C. 5.
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30UTKIB MOXe KOWTyBaTH Maike 350 MiabsapAiB [oJiapis,
noBifjoMuan y cniibHoMy 3BiTi CBiTOBUIM 6aHK, EBpOKOMicis Ta
ypAA YkpaiHu®S. 3 TaKMMHM NMOYAaTKOBUMM NPOTHO3aMH MO>KHa
3 YIEBHEHICTI0 NPUIYCTUTH, 10 BapTICThb PEKOHCTPYKLii 6yae
3HAYHO BUILOM0, AKIIO IPUITYCTUTH, 1110 YKpaiHa [ilCHO BUTPAE L10
O6uTBY. 3a OLIiHKaMH, MiCAIsIBOEHHA BiAOyZo0Ba YKpaiHU MoKe
kowtyBaTH 750 MisibsipAiiB €Bp0°° i 11e Oy/ie Ay>Ke NOBTUM Mpoliec.
3rigHo 3 nomnepejHiMA BUCHOBKAMM NPOEKTY EBPOKOMIcCII 1010
NporpaMu JOMOMOTH JJisl BiITHOBJIEHHS NOCTPaXJaJInX BiJi BIMHU
B YKpaiHi, BifHOB/JIeHHSI MO>Xe TPUBATHU HaBITh OGiJjbllle JeCATH
pOKiB>7.

1 nucronaza Komicap €C 3 nutanb eHepreTuku Kazapi CiMmcon
BUpilK/a BiABiZaTH YKpaiHy, 11106 06roBopuTH 3 [Ipe3neHToM
BosioguMupoM 3esieHCbKHUM, MiHicTpoM eHepreTuku ['epMaHOM
FanymwieHkoM Ta  MDKHapOJHMMHU [apTHepaMy  HerauHy,
KOHKpPETHY HNiATPUMKY 3pyHMHOBAHOTO €HEPreTUYHOIr0 CEKTOpY.
Be3nepepBHi Ta LiijiecnpsiMOBaHi aTaKU POCIMCbKUX BiMCbKOBUX Ha
eHepreTU4yHy IiHQpPACTPYKTYpy VYKpaiHM NpOTArOM OCTaHHIX
THKHIB 1 MicALiB BIVIMHYJIU Ha MoHa/ 30 BiACOTKIB eHepreTU4YHol
CUCTEeMU KpaiHu>8.

3rigHo 3 iHpopMmali€to, mpeacTaBaeHo0 Ha calTi [losibcbKOTO
areHTCTBA IHBECTHULIH | TOPTIBJIi, MOTOYHI OLIIHKU Ha BiZJHOBJIEHHSA
3pyHMHOBAHOI pocCisHaMMU KpaiHU OOYHCJAKITHLCA I0OHAWMEHIIE
B 900 wminbsapaiB gosapiB CIIA, npudyoMy HaWbisblli BTpaTH
3adikcoBaHi B Trajy3sX HPOMMCIOBOCTI, iHGpACTpPyKTypu Ta
6i3Hecy>?. [lonoMory y Bifi0yA0Bi KpaiHM MOXXyTh HaJaTH TaKOX

55 Https://www.rp.pl/gospodarka/art37032071-wojna-w-ukrainie-wstepny-
koszt-odbudowy-zniszczen, [goctyn: 11.09.2022].

56 Https://www.kongresobywatelski.pl/idee-dla-polski-kategoria/odbudowa-
ukrainy-jak-ja-wesprzec/, [gocTym: 22.08.2022].

57 Https://gospodarka.dziennik.pl/news/artykuly/8420147 komisja-euro
pejska-ukraina-rosja-wojna-odbudowa-unia-europejska.html, [zoctym: 18.03.2022].

58 Https://poland.representation.ec.europa.eu/news/odbudowa-ukrainy-
2022-11-03_pl, [mocTym: 03.11.2022].

59 Https://www.rp.pl/perspektywy-dla-polski/art37887261-polska-chce-
pomoc-ukrainie-w-odbudowie, [goctym: 01.02.2023].
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MOJIbCBbKI KOoMMaHil, AKi B pe3yabTaTi CHIJIbHOI iHINiaTUBU
MiHnicTepcTBa po3BUTKY i TexHoJsioriid Ta PAIH®? Bxxe BUCI0BUIU
FOTOBHICTb B34TH y4aCTb Yy LbOMYy MNpoOLecCi, IKUH, AK CHOJi-
BalOTbCH, HABITh i3 3a/Jy4eHHAM MDKHApPOAHOI CHIJIbHOTH, MOXe
OyTU AOCHUTb TPUBAJIUM i JoporuM. ['enepanbHui gupektop PAIH
Kuivimrtod /JlpyHzaa 3ameBHsi€, 1[0 MOJIbCbKI KOMMaHii Ay»xe
3aliikaBJieHi B yKpaiHCbKiM nporpaMi peKoHCcTpykLii®l. binbuicTb
3alikaBJIeHUX KOMIaAHiM — 3 OyZiBeabHOI ranysi. lle Mmoxe 6yTH
NOB'SI3aHO 3 KiJlbKkOMa MNpPUYMHAMHU: [MO-Neplle, 3 BUTIJHUM
reorpagiyHMM pO3TalllyBaHHAM, MO-Jpyre, 6araTo MOJbCbKUX
niJNpUEMLIB MpaleBJalITOBYIOTh YKpaiHCbKUX TIpoMajsH (ue
MOxKe OyTHU AY>Ke KOPUCHO), O-TPETE, i 1le HalUroJIoOBHille, JesKi
MiANPUEMLI X04YYyTh MIATPUMATH YKpalHy TaKMM YMHOM BijIo-
BiZIHO 10 CBOEI coBicTi a60 Takoi NOTPeOH.

YkpaiHa Tako>k IOBUHHA OyTH NiITpUMaHa B 1i 3yCUJLIIAX 1[0/0
BCTyny nA0 €EBpomneicbkoro Corw3y. lle TUM O6isblie BaXKJIMBO
3 TOYKHU 30pYy CIIJIBHOTO PUHKY Ta CIJIBHOCTI iIHTepeciB, OCKIJIbKU
Ha/Jla€ MOTEeHLiHUM iHBecTOpaM [I0/laTKOBI apryMeHTH, L[00
BKJIaZaTU CBOI rpolli came TyAHU.

[Tospa pa3oM 3 iHIIUMHU KpalHAaMU TaKOX IOBUHHA NIParHyTy
Jlo Toro, 06 BifdyAoBa YKpaiHu ¢piHaHCyBasacs 3HAYHOI0 Mipoio
pociicbkkuMU rpourMa. BBaxkaeTbcs, mo ¢iHaHCOBI ycTaHOBHU
3amopo3uand 6su3bko 350 MinbgapaiB  gosapiB  pocidcbKHX
aKTHBIB, 1100 iX MOXHa OyJIO NPUMHATH Ta BUKOPUCTATH AJS
BiHOBJIeHHs1 Hamoro cyciga. lle 6ysna 6 Jyxe chnpaBeAJvBa
NPONO03HIis — 3arapOHUK 3aMJIaTUTh }KEPTBI 32 3aB/IaHy LIKOAY®2.

Ax 3a3HauuB Ordo luris, yyacTts [lonbuii y Bigoy0Bi YKkpainu
nicjisi BOEHHUX pPYHHYBaHb BUJAETbCA HeOOXifHOWO 4epes

60 Polska Agencja Inwestycji i Handlu S.A., akuioHepHe TOBapHCTBO, IO
HaJIEXXHUTh JlepKaBHOMY Ka3Ha4yeHCTBY, 3 TOJIOBHUM odicoM Ha ByJ. Kpyya 50
y Bapmiasi, € yactuHoto ['pymnu [1o/1bCbKOTO GOHIYy PO3BUTKY.

61 Https://www.paih.gov.pl/20220706/odbudowa_ukrainy_ponad_400_zglo
szen_polskich_firm_do_paih#, [roctyn: 06.07.2022].

62 Https://pfr.pl/blog/odbudowa-ukrainy-juz-sie-zaczyna-polska-ma-tu-nie
poslednia-role.html, [gocTyn: 15.12.2022].
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peasizalilo eKOHOMIYHHUX 1 NOJITUYHUX IHTepeciB Halloi KpaiHU.
BoaHoyac MacuiTabu jbOro 3a/y4eHHs MalOTh OYTHU aJleKBAaTHUMU
notpe6aM Ykpainu Ta piHaHCOBUM MOKJIUBOCTSAM [los1b1i®3. Came
TOMY TaK BaIMBOW € chiBnpaysa He Juuie €C, [losabui, ane
M IHMX KpalH CBiTy, HAa 4YOMy HEOJHOPa30BO HaroJioUlyBaB
npeM'ep-MiHicTp MaTeym MopaBelbKHH.

Iliacymok

BiliHa B YkpaiHi Ma€ 6e3nocepe/iHii BIJIMB Ha 6e3mneKy [losbii
yepe3 CyCiACTBO ABOX KpaiH. 3arpos3u 3 60Ky Pocii cTocyroTbcsa
epeBaXXHO EKOHOMIYHOTO CEKTOpY, a TaKOX eHepreTU4HOroO.
MeTa pocilicekoro gukratopa wmonao LlenTpanbHoi Ta CxigHol
€Bponu MNpOTAroM 6araTbOX POKIB I'PYHTYETbCS Ha OakaHHI
JAectabinizyBaTH perioH, 3pyiiHyBaTH €gHicTb EC i HATO i, B 6is1b11
IIMPOKOMY CEHCi, 3MiHUTH apXiTEKTYpy 6e3MeKH y CBITi.

[IlporpamMu pgomoMory, 3ampoBa/PKeHi Maibke OiblIiCcTIO
€EBpoOneNcbKUX KpaiH (y ToMy uMcai ¥ mo3a MexaMu) AJs
NiJTPUMKU YKpalHU B LIl HepiBHIKM 60pOTHOI, NepeceseHHs
HaceJeHHs B 6e3leyHe Miclie Ta HeraliHe OroJIOlIeHHS NaKeTiB
ca”HkUii npotu Pocii Maiu Ha MeTi MOCAAOUTU JUKTATOPCHKI
TEeHJEeHLii, aje TaK0oX CIHPUYUHWUIU MNOTPACIHHA B MOJITULI
OKpeMUX KpaiH.

3po3yMisio, 10 HaHG6iAbIIi 3MiHM TOpPKHYyJHCA YKpaiHH.
[lapsiamMeHT, AKUK BIiAINOBiJA€ 3a BBEeAEHHSA Ta MPOJOBXKEHHS
BOEHHOTO CTaHy B YkKpaiHi, Temep Ma€ Jello CepHO3Hili
000B’s1I3kM. Bys0 3MiHEHO HOPMAaTUBHO-NPABOBI aKTH, WO
crocyBasncs QyHKLIOHYBaHHS KpalHU y BOEHHUM 4ac, BHECEHO
NpOMO3ULil IOJO IPUMYCOBOTO IIOBEPHEHHA IPU30BHUKIB,
a TaKO0X 3alpoBa/pPKeHO I[OKapaHHA 3a IX HEeBUKOHAHHSL.
He3Baxaroyu Ha Te, 1110 eAKI IPONO3ULII Tap/laMeHTy BUKJIUKAIU
KPUTHUKY | BOHU He OYJIM MOBHICTIO OPUAUYHO OOIPYHTOBAHHMH,
He JIMBHO, 110 3apa3 IepeJ BJaJ0I0 NIOCTAE BeJIUYE3HUN BUKIIHUK

63 }.. Bernacinski, T. WoZniak, Rola Polski w procesie powojennej odbudowy
Ukrainy. Aspekty prawne, Bapmaga 2022, c. 13-14.
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3axucTy baTpKiBIIMHU Ta 1i cycnisibctBa. He3Bakawyu Ha
BIEBHEHICTh, 3 fIKOW MoJaBaB cebe pOCIUCbKUN MpPE3UEHT,
yKpalHLi 34UMBYBaJIM CBIT He JIMIIE CHJIOK CBOTO OIOpYy, aje
Y 3]JaTHICTIO KEpyBaTH 0O0OPOHOI0 Ta KPU30BOIO CUTYALli€lO0.

Y yac moxnBoro AedinuTy 6a30Boi CUpOBUHU, EHEPTeTUYHOI
Ta MaJUBHOI KpPU3, CBIT CTOIThb Nepes BeJUYEe3HUM BUKJIUKOM
HeoOxiiHOI TpaHcopMalii. B pe3yabTaTi Aiil pocificbkoro Jigepa
MovyaJsiv BiAKMZATHU MOXKJIUBICTh NoAasblIol criBnpani 3 Pociero,
6akaro4uu CTaBaTH Bce OiJbII 3a/IeKHUM BiJi pOCIMCbKUX PECYPCIB.
[el miax BUJAETHCS HAWOIIbII NPAaBUIBHUM i HEOOXiAHUM [
naHyBaHHs MUpy. OfHaK OiJbLIICTh KpaiH Bce 1lie He TOTOBi 0
TaKUX paJuKaJbHUX 3MiH y CBOiM eKOHOMili, HeoOXiJHi
NepeTBOPEHHS € IOPOTMMHU i TPUBAJIMMHU, HECTPUMHA iHJISALiS He
CIIpUAE LIbOMY, a CYyCHIJIbCTBO HE MOXXHA 3aJIUIUUTH ,IIPUIIEPTUM
Jlo CcTiHW” 3a OAHY Hi4. Yce 1le MOXKe NMPU3BECTH [0 XUTAHHS
CBITOBOI MOJIITUKA Ta IMOBHOrO Kpaxy JAOBIpU CyCHiJIbLCTBA [0
Biaaau. lle came Te, 4Yoro mparHyB pOCIMCbBKHH Jiijep,
noca604u €4HicTb EC i CTBOPIOIOYH COLjia/IbHY HANPYTY B LIUX
KpalHax.
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The war in Ukraine and the national

politics of Finland - selected issues

3Mmict. PiHnAHAIA Mana nmapTHepcbKi BigHOCMHU 3 Pociero
npoTAroM 6araTbox AecaTuiaitol. lli 3B'13ku HaragyBasy 1106 3a
JIOMOBJIEHICTI0, AKUH BifjllpaljoBaB CBOI CTOCYHKH i ONTUMi3yBaB
B3a€EMHI ouikyBaHHs. Ll momoBJeHicTh A06pe mpaijoBaa o
noyatky 2022 poky. B yMoBax pocilicbkoi arpecii npotu Ykpainu
@innAHAil JoBesocs 3iTK HYTHUCA 3 HEOOXiIHICTIO 3MIHUTH CBOIO
NOJIITUKY, 3Baxkaiouu Ha Kpemsb. Pimyuyuid po3puB ¢iHCBKO-
POCIMCbKUX BiJHOCUH He CTiJIbKU J03BoJIMB PiHAAHAI BigKpu-
THUCA [JJI1 HOBUX MOXJIUBOCTEH, CKIJIbBKM CTaB HeOOXIiJHICTIO,
HazaBwu PiHAAHAIL, TOKHU 10 NOTEHIiMHY, IepeBary NiITPUMKHU
3 60oky HATO. MeTta 1i€i cTtaTTi - mokasaTu 3MiHU y iHCBKO-
pociicbkuX BifjHOocMHax micass 36poHHoro Hamaay Pocii Ha
Ykpainy. Bukoprucranui MmeTo/: neperyaz JpKepeJ.
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Bcryn

Y BignoBiAb Ha oroJiomieHHs Mo6iniszanii B Pocii ¢piHcbka Biaga
BUpilIKW/Ia 3yNUHUTU TYPUCTUYHHUM pyX 3 Pociew. Jlesiki kpaiHu
(Hanpukaaz HimeyuuHa, [cnaHisg) BUCTynasu npoTy Takoi popmMu
CaHKIil, CTBEP/KYIOUM, 1[0 3aMiCTb TOro, 11006 BAAPUTH IO
pexumy IlyTiHa, BOHM BJapATb NepeBaXXHO IO poOCiAHAX, AKi
BUCTYNAKOTh MPOTH BIMHU | WIYKAalOTbh MNPUTYJKY 3a MeXaMu
KpaiHu. 3peirtoto, EC He BBesia MOBHOI 6J10Ka/inZ, ajie BJaaach 0
IHIIKMX pillleHb, 30KpeMa, BapTiCTb TYPUCTHUYHOI Bi3u no lleHre-
HCbKOI 30HHU /11 pocisiH 3pocsa 3 35 1,0 80 eBpo, a yac 04iKyBaHHSA
36inbmuKBca 3 10 go 15 guiB. Kpainu bastii, BBaxkarouu fii €C
3aHa/TO JibepaJbHUMH, MIlJIA iHIIMM LIJISXOM i 3anpoBajU/Ix
NOBHY 3a00pOHY B'i3/1y POCisIH Ha CBOIO TEPUTOPII0, HE3BAXKAIOUU
Ha HasiBHICTb y HUX Bi3uW. JlMlle KiJibKa KaTeropid cyo'€KTiB
36eperyii MOXJIMBICTb MepPeTUHATHU KOpPAOH. /o HUX HajeXaTb
NOJIITUYHO TMepecaiflyBaHi o0cobOM, He3aJeXHi KypHaJICTH,
JUIJIOMAaTH, a TaKOX 3a00pOHa He MOIIMPUJIACA HAa TPAaH3UT [0
Kanininrpaacekoi o6usaactid. lle ayke Besnnka 3MiHa B [Jisix
biHcbKOoro  ypsAy, SAKUH 3 €KOHOMIYHHX, TIOCIOAapChKUX
i MOJIITUYHUX MPUYMH, O-TIeplle, OYB 3aJexkHUM Bif, Pocii, a mo-
Apyre, Ay»e JOBro 3aJMIIaBCA BiAKpUTHUM A Aiajory 3 Kpe-
MJIEM.

dinIAH/is B yMOBaxX poCiicbKoOi arpecii

@innauaia mae 1300-kinoMmeTpoBuM KopaoH 3 Pociero.
[IpoTsarom Mmaike 50 pokiB 1e BIJIKMBaJo Ha iHCbKO-pOCiHChKI

2 lus: A. Koziot, IlepcriekTriBM 06MexxeHHs1 B'i3y pocistH 10 €C, https://www.pism.
pl/publikacje/perspektywy-ograniczenia-wjazdu-rosjan-do-ue [goctym 20.11.2022].

3 R. Pawlowski, ®iHJAHAIA NPOKUAAETHCA 3 MOCTPAASIHCHKOTO CHY:
’KepTBaMu cTaHyTh Ti, XTO TiKae Bif [lyTiHa, https://oko.press/finlandia-budzi-
sie-z-postsowieckiego-snu-ale-czy-nowa-zelazna-kurtyna-to-dobry-pomysl-kore
spondencja [foctyn 26.11.2022].
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BifHOCMHU*. BoHM Oy/M GJIM3bKHUMH, ajie BoJHoudac PiHAAHAIA
nepebyBaJia B EKOHOMIYHIH Ta MOMITUYHIN 3a/1ekHOCTI®. HUHIIIHSA
Tpa€ekTopisi ¢$oOpMyBaHHS JepKaBHOI MOJITUKU paJuKaJbHO
3MiHOE Kypc. Anekcanfp Cty66, npeM'ep-MiHicTp Dinasaugil
y 2014-2015 pokax, KoJi1 3iTKHYBCS 3 HEOOXiAHICTIO Meperasay
NoJIiTUKK KpaiHu mogo Pocii, Bu3HaB, mo ,$piHu noeaHyBaIu
ifeasiaM 3 peasisaMoM, TOAI AK, JUBJIAYUCH Ha Yac, BUABUJIOCH, 1110
Tpe6a 6yJ10 AiITH TiIbKHK peasicTuyHO”®. [IOoBOpOTHUM MOMEHTOM
y LbOMYy IMHUTAaHHI CTaja 3MiHa CyCHOiJIbBHUX HACTpPOIB, 110
BUpasuacd y pimieHHi QiHAAH/II M0JaTU JOKYMEHTH Ha BCTYII 0
[liBHiYHOAT/IaHTUYHOTrO aJibsgHcy. HewopasHo, y 2017 pouj,
roJIocu rpoMazicbKocTi posnoainuaucs: 19% ¢inis 3a Bctym, 53%
IpOTH, TOAI AK 3apa3 Lie CHiBBiAHOLIEHHA CTaHOBUTbL 70% pno
12%7.

Qinnaugia we y 2021 poui BHc/IOBUIA 3aHENOKOEHHS
3 NpUBOJYy HAKOMUYEHHA POCIMCbKUX BIMCbK 0iJ1 KOpPAOHY
3 Ykpainoto. Ha nouaTky 2022 poky npe3uzeHT PiHnaHAIl HABITh
CUTHaJi3yBaB, 10 cnpobu aiasory 3 IlyTiHoM (3 gKUM BiH MaB
JPYKHiI cTocyHKH) He Bhasnucas. Y sawoTtomy 2022 poky Cayui
Hiitnicte (mpe3ugent @innangii) i CanHa Mapin (nmpeM'ep-
MiHiCTp) y BigKpuTOMy TmNoBijgoMJieHHI Ha3Baiau Aii  Pocii
,OpyTaJbHUM MOPYUIEHHSIM Mi)XHAapOJHOT0 MpaBa”, 3aKJIMKaBLIU
Pocito HerailHo NpuNUHUTH BikcbkoBi Ail. Ypax @inaaHail

4 O historii ksztattowania sie stosunkéw finsko-rosyjskich gus. M.
Grzybowski, Finlandia. Zarys systemu ustrojowego, Kpakis 2007, c. 7 i gaui.

5 Tam xe.

6 P. Koztowski, Yotupu rosioBHi nomuiku ®innguail mogo Pocii. «Mwu
NOoBUHHI OyTu peanictamu, sk I[losbma», https://gospodarka.dziennik.pl/
news/artykuly/8590511,cztery-glowne-bledy-finlandia-rosja-polska-wojna-ukraina.html
[mocTynm 18.11.2022].

7 R. Pawlowski, op. cit, https://oko.press/finlandia-budzi-sie-z-postsowieckiego-
snu-ale-czy-nowa-zelazna-kurtyna-to-dobry-pomysl-korespondencja [gocTyn
26.11.2022].

8 V. Jézwiak, ®innanpgia mojo pociiickkoi arpecii nmpotu YkpaiHy,
https://www.pism.pl/publikacje/finlandia-wobec-rosyjskiej-napasci-na-ukraine
[mocTym 20.11.2022].
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niiTpuMaB YKpaiHy He JiMlle Ha CJ0OBax, aje ¥ MaTepiaJbHO Ta
BiMICbKOBO, HaZ|aBIIM 14 MiJIbHOHIB €BPO r'YMaHITapHOI JOIIOMOI'H
(8,2 minbiioHa) Ta JomoMoru Ha po3BUTOK (5,8 MisbiioHA), Hai-
C/JaBLIW, HAMp. MeJUYHe 06J1a/lHAHHS, I0JI0OMU, OPOHEXUIETH Ta
NPOAYKTH Xap4yyBaHH#, a TakokK 2 500 aBTOMaTUYHUX I'BUHTIBOK,
150 000 nHa6oiB Ta 1 500 wT. nporuTaHkoBoi 36poi. Ui Aii
BUABUJIUCb HOBATOPCHKHUMHU 3 TOYKHU 30PYy JeprKaBHOI MOJIITUKHY,
ocKiibku PiHJAH/IS NIPOTAroM 6araTboX POKiB OyJia BipHa CBOIU
cTparTerii Bi;MOBH BiJj mocTauaHHs 030POEHD Y 30HU 60MOBUX AiH.
Kpim Toro, BoHa Bupimmuaa (y stotoMy 2022 poKy) 3aKpUTH CBilk
NOBITPAHUHN NPOCTIp A/ pOCIMChKUX JiTaKiB?.

Kosnu Pocia Bucynysna Bumory go HATO He poswmuproBaTu
TepuTopito anbsHCy Ha cXif (rpyaeHb 2021 poky), ypaa Cinasaupii
BiZIOBIB, 1110 Ma€ MpaBO CAMOCTIMHO BUPIlIYBATH, YU BCTYNATH [0
HATO. ¥V Bignosiap, Bxe micjad MOYaTKy BiMHU B YKpaiHi, Pocida
norpoxxyBasa ®@iH/AAHJI, 30KpeMa poO3MiCTW/Aa HaCTynaJbHi
0306pO€EHHS N06JIU3Y pociicbKo-diHChKOTO KOpAoHY. He foBesocs
JIOBr0 4YeKaTH Ha BianoBiab @Pinnguzii. 1 6epe3Hsa mapsaMeHT
3ibpaBcs Ha 3acijlaHHA y 3B'SI3Ky 3 iHillilaTUBOI TpoMajsH
npoBectu pedepenaym mogo Bcryny Pinnsanaii o HATO. Taky
NOCJiIOBHICTh KpOKIiB MOsACHIOE (aKT, 1[0 30BHILIHBOIO
nosiitukoro PiHAAHAI Kepye NMpe3ufeHT, a YpAL BiJlirpae Jjuiie
J0paZiuy AiAJIBHICTh Y IIbOMY IIMTAHHI, ajie caMe MapJaMeHT Mae€
HaJaTH J03BiJl Ha MOoJaHHA 3adBKH Ha 4ieHcTBo B HATO1O,
Patudikanis 1nporo 4ujeHCTBA CTUKAETbCA 3 TPYAHOLIAMY,
iHiginoBaHUMM YropupHow i TypedyuyuHOIo, SIKi TaKOX posirpy-
I0Th y TaKUH croci6 cBoi mpuBaTHi iHTepecH 3 PiHnsHaie01L,

9 Tam xe.

10 Tam xe.

11D, Uhlig, Ykpaina xo4e BctynuTtu 1o HATO. Ane ®innangis ta llBewnis noku
10 MalOTh NMPO6JIeMH 3 paTUdikalliero YieHCTBa, https://biqdata.wyborcza.pl/
bigdata/7,159116,28984300,ukraina-chce-do-nato-ale-problem-z-ratyfikacja-
czlonkostwa.html [moctymuo 21.11.2022]. I: P. Vanttinen (mepeks. A.
Krzysztofek), HoBaTopcbke pimenns ®innguaii. KpaiHa mojoJsiae ocTaHHIO
nepeiikoay Ha uutsaxy fo HATO?, https://www.euractiv.pl/section/bezpieczenstwo

210



BitiHa e Ykpaini ma depacasHa noaimuka DiHaAHIIT — eu6paHi NUMAHHS

JocBig ®innaHaii y cdepi BilicbkoBoi iHppacTpyKkTypu

®diHcbKa apMis, ska BuTpadae 2% BBII Ha o60poHy, Mae ofHy
3 HaWOIJMbLIUX apTUJIEPIMCbKUX CUCTeM B E€BpOINi Ta KpuJaTi
pakeTu 3 JajbHicTio noaboTy A0 370 kml2 Ha BigmiHy Bif
6araTbox 3axifHUX KpaiH, y PiHagHAil 36epersacsad 060B'I3KOBa
BiiCbKOBa cJay»6a AJis 4oJsioBikiB. OTXKe, KpaiHa 3 HaceJIeHHSM
y 5,5 MinibioHIB 0ci6 Ha MoMeHT arpecii Pocii npotu Ykpainu masna
870 000 miaroroBseHux pesepsicTiB (280 000 3 AKUX OyIU
npodeciiHUMU BiliCbKOBUMH). 3TiIHO 3 ONUTYBaHHSM, NpOBeje-
HUM y TpaBHi 2022 poky, 82% ¢iHiB 3asgBuUJIH, 1110 TOTOBI 3aXu-
AT Kpainy13. BapTo 3a3Ha4uTH, O/JHAK, 1110 B paMKaX BiCbKOBOI
cay»6u GiHU MOXKYTb MOJaTU 3asiBKYy HAa HaBYaHHS 3 IIMBIJIbHOI
000pOHH, 1[0 HA MPAKTHLi 3BIJIbHAE pe3epBicTiB BiJj 060B's13KiB
nepej, apMmi€w. 3BiJibHEHHS BiJlOYBA€ETbCS aBTOMATUYHO MicCJs
NPUUHATTA 3adBKU Ha LUUBIJIBHY NiATOTOBKY. 3 MOYaTKOM
pociiicbkoi arpecii npoTu VYKpalHM 1Lie HaB4YaHHA CTajo
Ha/3BHU4YalHO nonyasapHuM (y 2022 poui 6yso orpumano 3 500
3adaBok)1%. TakuM 4YKMHOM, BHUSBJSETHCH, 10 B PEAJbHOCTI Ig
FOTOBHICTb [0 3axXUCTy He BUIJIAJAE TaK ONTUMicTU4YHO. Ha
NpaKTULi Npu30B A0 (piHCbKOI apMil peryaeTbcsi HACTYMIHUMU
NPUHLUIIAMMU:

1. I'poMagauun @iHagHAIT Y0I0Bi4YOI CTaTi, KU MPOXKUBAE
3a KOp/ZIOHOM, HijJisirae 06OB'I3KOBiM 3arajibHil BilChb-
KOBIiH C/1y»K0i, HA Ky BiH MO>Ke OyTH NPU3BaHUM 3 MOYATKY
POKY, B IKOMY UOMY BUIIOBHUJIOCA 18 pOKiB.

-i-obrona/news/przelomowa-decyzja-finlandii-kraj-pokona-ostatnia-przeszkode
-na-drodze-do-nato/ [goctym: 30.12.2022].

12 @inngnAia oroJiocujia Mpo TOTOBHICTh A0 MOxJIMBOI BiliHU 3 Pociero,
https://dorzeczy.pl/swiat/316099/finlandia-jestesmy-gotowi-do-ewentualnej-
wojny-z-rosja.html [moctym: 22.11.2022].

13 Tam xe.

14 TlosbCbKe areHTCTBO NpecH, Bce Ginbiie srofiedl 3BIIbHAIOTHCA 3 JIaB
36poHHuX cuJl yepe3 BiliHy B YKpaiHi, https://www.wnp.pl/rynki-zagraniczne/
finlandia-coraz-wiecej-osob-rezygnuje-ze-sluzby-w-silach-rezerwy-z-powodu-
wojny-na-ukrainie,630304.html [gocTyn: 10.11.2022].
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2. BiH Moxe OyTH 3BiJIbHEHUH BiJl BINCbKOBOI C/IY>KO0H, SIKILO
Ma€ No/iBiliHe TPOMasIHCTBO i He NpoXuBaB y PiHAgAHAIT
MPOTATOM OCTAHHIX CEMU POKIB.

3. Ao BiH Ma€ rpoMaJisHCTBO KiJIbKOX KpaiH, TO MOxe 0yTH
NPUTATHYTUM [0 3arajibHOi BiMCbKOBOI CJIyX0HM 3a 3aKo-
HaMM iHIIOI KpaiHW, TPOMaJAHMHOM fKOI BiH €, HaBIThb
AKII0 BX€e TNPOXOJAUB BIiMCbKOBY cayx0y y ®innga-
HAil. OcobaM, siKi He MPOXOAWJY BiKCbKOBY ab0 aJibTepHa-
TUBHY CJy0y, NacnOpPTH BUAAKTbLCA HAa TEpPMiH, 110 He
nepeBUIIy€E KIiHLUA POKY, B AKOMY IM BHUIIOBHIOETbCA 28
POKIB.

4. 3a OakaHHfIM NpPU30OBHUKA WOMYy MOXe OYyTH HajJaHa

BificTpOYKa ab0 TMOBHe 3BiJIbHEHHS BiJ, NPHU30BY Ha

CTPOKOBY BilICbKOBY CJyK0Y.

Kinku nigaararoTs 406POBiIIbHIN BIICbKOBIN CyX0i.

6. fAKIO NPU30BHUK 3aCyJKEHUW 3a BUMHEHHHA TKKOIO
3JIOYMHY, BiH MOXe OyTH HampaBJIEHUH Ha CJIAYKO0y [0
Heo30poeHUX QopMyBaHb ab0 Ha aJbTEPHATHUBHY
CIAYX)0y15.

o1

[ndpactpykTypHy 6e3neky PiHAAHAII rapaHTYOTh, 30KpeEMa,
3aKOHM Npo OyZiBHUITBO, SIKMH Nepebayvae, 10 BCi OYAUHKHU
BUIe MEBHOT0 pPO3Mipy MOBUHHI OyTU OO6GJIaHAHi BJIACHUMH
YKPUTTSAMH, IKUMU MOXYTb OYTHU MNi/I3eMHI MapKiHTH, JbOAOBI
KOB3aHKM Ta 06acelHH, KOTpi 3a HeOOXiJHOCTi 3MiHIOIOThCS
B eBakyaliiHi 1eHTpU. PIHAAHAIA TAaK0XK 3axXHMIIAE cebe Bij
iHIKX GopM aTak, TaKUX SIK OTPYEHHSI BOJHHUX JKepeJi, 3yNUHKa
POGOTH eJIeKTPOCTAHIiM Ta KibepaTakule.

15 MMocosibcTBO PinNAHAll, O60B'I3K0Ba BilicbkKoBa cay»k06a, https://finland
abroad.fi/web/pol/obowiazkowa-sluzba-wojskowa [gocTym 20.11.2022].

16 [TosibCcbKe areHTCTBO npecd, CiHAAHJIS AECATUNITTAMEU GyJia TOTOBA 10
BiiiHU 3 Pocieto, https://forsal.pl/swiat/bezpieczenstwo/artykuly/8393086,ft-
finlandia-jest-gotowa-na-wojne-z-rosja-od-dziesiecioleci.html [gocTyn 25.11.2022].
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BuCHOBKM

@innauzia nomepeauna Pocito, 1o B pasi arpecMBHOro
BiIHOLLEHHS [0 YKpalHy, neperjsHe CBO0 noJiTuKy woxno HATO.
Pociiicbkuit HapaTuB onucye posmupeHHsa HATO gk 3amax Ha ii
6e3meKy, CTBEPJPKYIOUH, 1[0 B MHUHYJIOMYy id OyJio 06iliIHO He
pO3IIMPIOBATH ajbsiHC Ha cxi. BoHa mpomnyckae iuiie Tod Qaxr,
10 TOJIIIHI JieKkaapalii cTocyBasucs TOTO, 1106 He mepeMilaTH
BilicbkoBy iHdpacTpykTypy HATO i3 3axigHoi HimeuuuHu g0
CxigHoi (3 yaciB, koM TaM Oy/iM po3MilleHi paJsHCbKI BilicbKa).
Pocia nmocunaetbca Ha pgomosisieHocTi 4daciB CPCP Ta Bapua-
BCbKOTI'0 ZIoToBopyl7 a cboro/Hi Mi*kHapoiHi BiJHOCUHU EBpOTIE-
CbKUX Jiep:kaB (OpPMYHOTbCS HOBUMHM iHiljiaTUBaMM Ta MOJIiTH-
YHUMU JiIMHY, aJallTOBAHUMHU 10 CYy4aCHUX BUMOT. 3 TOYKU 30py
Pocii, 36isblieHHa BikcbkoBoro mnoTeHniany HATO 3aBxau
noJilaBajiocsl IK MPUBiA AJis PO3B'si3aHHS 30POMHOr0 KOHQJIIKTY.
lle Takox OyJilo MPUYMHOK BTOPTHEHHS POCIHMCbKOI apMii Ha
TepuTopito YKpainu B sitoToMy 2022 poky!8.

31 3po3yMiiux NpU4HrH 15 Pocil BKpal BAXXJIMBO He IOIIyCTUTH
BcTyny @innanaii no HATO, ockinibku B pasi BCTyny KOPAOH Mix
Pocieto Ta asnbsgHcoMm 36inbmiuTbea 1me Ha 1300 kM i Oyge
popiBHioBaTH 2600 kM. Ko ®iHSHAIS FOJIOCHO 3asiBUJIa MPO
cBO€ GaxkaHHsA BcTynuTu Ao HATO, MiHicTepcTBO 3aKOpJOHHUX
cupaB Pocii ony6JikyBasio cnoenjajbHy 3asiBy, aJpecoBaHy
@innAHAll, B AKIM NiAKpecanso, 10, 3aXUIAal0Yd CBOIO Hallio-
Ha/lbHy Oe3neky, Pociga Oynae 3MylieHa BXUTH ,BiliCBKOBO-
TexHiYHUX  3axofiB npotu Pinasanail. Hacaigkom nux morpos
CTaJsla 3yCTpid Npe3uZieHTiB, B pe3y/abTaTi gKol [IyTiH nmocTtaBuB
cBOI Ail B 3aJIeKHOCTI Bif, TOro, IKy BiiCbKOBY iH)pacTpyKTypy
@inngHAig BCTAHOBUTD Ha CBOiM TepuTopiil?. Tum He MeH1, Pocis

17 A. Legucka, Pocis npo posmwupenHs HATO na llBenito Ta @innsHziro,
https://www.pism.pl/publikacje/rosja-wobec-rozszerzenia-nato-o-szwecje-i-
finlandie [mocTym 20.11.2022].

18 Tam xe.

19 A takox llIBewisi, sika nmparHe BCTyny napaJjesbHo 3 QinasHjieo. JuB.:
Tam xe.
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BXKWJa 3axo/iB, 106 caboryBaTu BcTyn Pinaanaii go HATO,
B TOMY YWCJi NPUNUHUBILM MOCTAaYaHHS HPUPOJHOTO rasy Jo
@innauaii (a 3anexuicte QiHagHAil Bixg pocificbkoro rasy
crtaHoBu1a 90%). IHwi fii Pocii MatoTh dopMy fe3iHpopmaniiiHux
KaMIMaHii Ta kibepaTak2), a TakoXX BIJIMB MalOTbh IepPEeUIKOAU
3 60Ky YropmuHu Ta TypeyunHu. Sk nuie ArHeuika Jlerynbka,
,POCid, 3Ja€ThCA, LIyKA€E NPUBIJ [JI 3aXUCTY CBOEI TEPUTOPIi, a He
JJ1s1 BTOPrHeHHA B YKpainy”. , Ti cami aii, ase iHuK Tepmin” - ne
Jy>Ke CUHTETUYHUH, aJle BJYYHUW TMOTIJs[ Ha POCIMCbKUMN
HapaTUB, J10 IKOTO CIOKYCUBCS GiHCbKUU NPE3UJeHT.
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BiliHa sik npeaMeT KOHCTUTYLiHHOTO
peryjioBaHHA. 3ayBa)KeHHA Yy CBIiTJIi
M0JIO’KEeHb KOHCTUTYLiX KpaiH
IlenTpaabHOI Ta CXigHOI EBponU

War as a subject of constitutional regulations.
Comments in the light of the provisions of the Constitutions

of Central and Eastern European countries

3MicT. ABTOp Ma€ HaMip cxeMaTU4HO NpeJCTaBUTH KOHCTUTY-
LiliHe peryJIl0BaHHS Pi3HUX acleKTiB BiINHU B OKpPEMUX €EBpOIEN-
CbKUX KpalHax. Take 3icTaBJieHHs IOKJIHWKaHe CJIyTryBaTH CTHU-
MyJIOM /[JI1 JOKTPUHAJIbHOI JUCKYCil 1100 BUCHOBKIB, 4Ki
3aKOHO/aBlli IOBUHHI BUHECTHU 3 JOCBiAY 111010 BTOprHeHHd Pocil
B YKpaiHy. 31a€ThC4, L0 B TENEPILIHIX Yacax B CYyCIIJIbHUX HayKaX,
BKJ/IIOYAIOYU IOPUJUYHI HAayKd i 0COOJMBO B Haylli KOHCTUTY-
LiMHOTO NpaBa, Ha »aJb, BXKe BKOTPE, HACTaB 4ac A/ LHUPOKOI
JOKTPHUHAJIbHOI AWCKycCil moao BiMHU. JlOCTOBiIpHI BHUCHOBKH
3 HbOro, UMOBipHO, MOXKHa OyjAe cHoOpMyJ/OBATU JIMILIE 4Yepe3
JeIKMU 4Yac micas TOoro, K CTUXHYTb 3BYKMW BIWHH, ajie Meplli
rinoTesy, CX0xe, BXxe BApTO NOYMHATH BUCYBaTH.

Ki1104oBi csioBa: BiliHa, KOHCTUTYIis, Aep>kaBu LleHTpasibHOI
Ta CxigHO1 EBpONH.
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I. Bctyn

A marw HaMip fJaTH cXeMaTU4YHUH OrJifJ, KOHCTUTYLIHHOIrO
peryJiloBaHHS pPi3HUX aCHeKTiB BiHU B OKPeMHUX €BPONENCbKUX
KpalHax. Take 3icTaBJieHHA MOXe CJYTryBaTH CTUMYJIOM [Jid
JOKTPUHAJIbHOI JMCKYCil BUCHOBKIB, AKi 3aKOHOJaBlii MOBWHHI
3poOUTH 3 [JOCBiZly, NOB'A3aHUM 3 4YacoM BTOprHeHHd Pocii
B YKpaiHy.

[l[pegMeTOoM  aHaidy CTaHYThb BIiANOBIAHI  IOJI0OXKEHHA
KOHCTUTYILiN fepxaB LleHTpanbHOI Ta CxigHOI EBPONM SIK TaKUX,
1110 BiAMOBiZHO 10 cBOro reorpadiyHoro po3taulyBaHHs € HAWOJIU-
YKYMMHM |0 IO/IiH, iHilioBaHUX arpecieto 24 ntotoro 2022 poky.

Tepmin ,lleHTpasbHa Ta CxigHa €Bpoma” cTaB [Jyxe
HNONYJIAPHUM Iic/g NOJITUYHUX 3MiH 1989 poKy, ajsie B HAyKOBUX
KOJIaX [0Ci He iCHYy€ €IMHOI AYMKHU I0A0 MOr0 TEPUTOPiaJbHOTO
oxomJieHHsA!. i wizedl nboro aHasily, Kepywuucb HaBeJEeHUM
BUILE NIPUINYLIEeHHAM, 1 IPUUMY HOTO HAULIKWPILLY iHTepIpeTaLi:
®innaupaisa, Ecronia, JlaTsig, JIutea, [loabiua, Yexisa, CioBay4nHa,
Yropuyua, ABcTpia, Pymynisa, bBinopyce, Ykpaina, Mospgosa,
CnoBeHis, XopBaris, Cep6is, bochis i 'epuerosuna, YopHoropis,
MakegoHis, Anbanis, Boarapis, ['penisa i Typeuunna?. 3 ycix nux
KpaiH f He 6yAy obroBopiooBaTu Jiuile binopyci. 3a HUHIMIHBOI
NnoJIiTUYHOI chTyauil 1i KoHCTUTYLid BifIOBia€ XapaKTepUCTHUL

1 Jlus. np. W. Baluk, Europa Srodkowa i Wschodnia w okresie poszukiwania
wtasnej tozsamosci politycznej oraz zmian systemowych, ,Rocznik Instytutu Eu-
ropy Srodkowo-Wschodniej” 17 (2019), z. 1, s. 51-78; A. Czarnocki, Europa Srod-
kowa, Europa Srodkowowschodnia - geopolityczne a historyczno-kulturowe rozu-
mienie poje¢, ,Annales Universitatis Mariae Curie-Sktodowska. Sectio K, Politolo-
gia” 1994, nr 1, s. 23-35; Z. ]. Winnicki, Europa Srodkowa czy Europa Srodkowo-
Wschodnia? Europejskie kregi cywilizacyjne, ,Wschodnioznawstwo” 2017 nr 11,
s. 11-20.

2 Jlus. E. Znamierowska-Rak, Pojecie i tozsamos¢ Europy Srodkowo Wschod-
niej w historiografii makroregionu i opinii elit zachodu, ,Studia z Dziejéw Ros;ji i
Europy Srodkowo-Wschodniej” Tom 45 (2010), s. 8.
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»$ikTuBHOi KoHcTuTyuii”, cbopmysboBaHii B cepeguHi 19-ro
croaitta PepauHangoM JlaccasieM, OCKIJIbKM BOHA ,CylepPEYUTh
peanbHilt KoHCcTUTYI1Ii, peaibHOMY 6aJsiaHCy BJagu 3 B Iil KpaiHi.

B aHanizi A BuUKOpHUCTOBYK0 mnepeksaau KoHcTuTywii Ha
NOJIbCbKY MOBY (3BipeHi 3 aBTEHTUYHHUMH TEKCTaMH, Je Le
HeoOxi/1HO) 3 nudpoBUX pecypciB bidioTeku Celimy*.

I1. IIpaBo Aep:KaBU Ha iCHYBaHHA

OCHOBHHMM MPABOM JIepP?KaBU € MPABO HAa iCHYBaHHS®, BKJIOYA-
04U NPaBO Ha iCHyBaHHS B MeaX il HUHILIHIX KOpP/AOHIB, ,TOOTO
NpaBo Ha 306epexXeHHsI TePUTOPii, a 0TXKe, MPaBO Ha 3a6e3NeYeHHs
TOTO, 06 iHLIA Aep>kaBa Hi MUPHUMU, Hi BINCbKOBUMHM 3ac00aMU
He HaMmaraJjiacsd YUHUTHU THUCK 3 MeTOI 3MYyLIeHHH il 10 NOCTYIKHU
Bciel abo yacTHHU TepuTOpii’®. Xoya JAeprkaBa MOXKe iCHYBaTH,
He3BaXKal4u Ha Te, W0 I TepuTOopis 36i/bIIYETHCA a60 3MEHIY-
€TbCS’, @ TAKOXK TOJi, KOJIX BOHA B3araui il BTpayae (K10 Bce 1ie
icHye edeKTUBHUHN ypsiJi, HABiTb 3a KOPAOHOM, IKMU 3[iHCHIOE
BJAJly HaJi YaCTUHOW HaceJieHHsd)8, 1je 3aBXKJU € HebOaKaHOM0
cUTYyali€lo i yacTo cTBoproe Pikiiro.

3 F. Lassalle, O istocie konstytucji, Bapmasa 1960, ct. 108. 3a cioBaMu
Jlaccans: I koM 0IHOTO pa3y BUHUKAE TaKe MPOTHUPivUs, MMcaHa KOHCTUTYIlist
3aBx/Au 6e3HaiiiiHO BTpavyaeThcs; Hi bor, Hi kpuk Hidoro He fonomoxe!”

4 Https://biblioteka.sejm.gov.pl/konstytucje_swiata/.

5 BoHu OyJid 3apaxoBaHi /0 Tak 3BaHUX ,,0CHOBHUX IpaB AepxaBu”. Ciif
BU3HATH, L0 KOHLEMNIisi OCHOBOMOJIOXKHUX NpaB Jiep)kaB Hapa3i BBaXKAETHCS
TaKOl0, 110 ,0CTAaTOYHO poO3BasuJacsa” yepe3 po36DKHOCTI 1[0A0 06CATY IUX
npas (zob. ]. Kranz, Kilka uwag o suwerennosci paristwa [w:] E. Poptawska red.,
Konstytucja dla rozszerzajqcej sie Europy, Bapiaga 2000, s. 142) ale trudno za-
przeczy¢, ze prawo do istnienia, obok prawa do niepodlegto$ci, prawa do réwno-
$ci suwerennej, prawa do utrzymywania stosunkéw miedzynarodowych oraz
prawa do czci, przystuguje kazdemu panstwu (zob. I. Wierzchowiecka, Suweren-
nosé¢ panstwa w prawie miedzynarodowym [w:] 1. Gawtowicz, I. Wierzchowiecka
red., Koncepcje suwerennosci. Zbior studiow, Bapuasa 2005, c. 157).

6 [bidem, c. 122.

7 lus. Cybichowski, Polskie prawo paristwowe, Bapmaga 1925, c. 32.

8 lus. R. Bierzanek, ]. Symonides, Prawo miedzynarodowe publiczne, BapiaBa
2004, c. 120.
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[loBara Jj0 TepuTOpiaJbHOrO CyBepeHiTeTy Mae ¢yHJame-
HTaJibHe 3HA4YeHHS [AJs MixHapoJHuX BigHocuH®. TepuTopis
BiirpaBaJjia i IpOAOBXKYE BifirpaBaTU BaXJIUBY POJib Yy MDXKHAPO-
JAHUX BigHocuHax. [Ipo Le cBiAYUTH iCcTOpiA MUHYJUX CTOJITh,
OpPOTArOM SIKUX MPaKTHYHO BCi 30poWHI KOHQJIIKTH, He
BUKJIIOYAIO4H ABi cBiTOBi BiliHM 20-r0 CTOJIITTA, MaJIH i JOCi MAalOTh
TepuTopiasbHy ocHOBY10. He3BaXkarouu Ha MpOrpecUBHUM NpoLeC
rjao6aJjisanii, B cydacHid EBpomi Bce 1le CIOCTepira€Tbes
TeHJleHI|id [0 BUHUKHEHHS HOBUX JepKaB [Jf ,3MilHEHHA
BIUYTTA BIiJOKPEMJIEHOCTI CyCIiJIbCTB, 110 HaCeJAKTb IeBHY
TepuTopito”1l i, Ha Ka/b, He NMPUNUHSATBCA CIPOOU MpHUBJIA-
CHEHHSl TEPUTOPIiH, OCTAHHIM JI0Ka30M 4OT0 € BilICbKOBA arpecis
Pocii npoTu Ykpainu.

JlepkaBHUU CyBepeHITeT HaJi TEPUTOPI€I MOJATAE B ,iCHY-
BaHHI npe3yMILil BUHATKOBOCTI [IpaB JiepaBy, 1110 BUIIJIUBAKOTh
i3 cy6'ekTHOCTI mpaBa Halli# i BianoBigasibHOCTI 11i€l AepkaBu”12,
HacnifikoM Takoro NOHATTA CyBEpeHITeTy € «HenopyuwHicmbv»
TepuTopil JepkaBu, TOOTO ,,HEMOXKJ/IMBICTh MOCATAaHHS Ha Hel 3a
HOPMaJIbHUX YMOB 3 OOKY iHIIOI, He3aJIeXXHOi Bij, Heil Jep>kaBHOL
Baaau”13. lle wMoxe cTaTucd Julle ,y HaJ3BUYAWHI Yacy,
HaNpUKJIAJ, Y BUIAAKY BiHHK"14,

lle npaBAa, 10 Cy4aCHUM CYBepeHITeT Jlep>KaBy BUILJIUBAE He
TiIIBKA 3 11 BIMCbKOBOI MOTYTHOCTI, ajie i 3 il eKOHOMIYHOro
PO3BUTKY, 3/JaTHOCTI IIBHU/AKO alaNTyBaTUCSA 10 3MiH, epeKTHBHO

9 ,’KogHa HopMa Mi>KHapoHOTO IpaBa He € YiTKIIIOoI0 3a Ty, sika 3a00pOHSIE
Jlep:kaBaM 3/iMICHIOBATH CyBepeHiTeT Ha/J| TepuTopiew iHwOI gepxkaBu”. - R.
Bierzanek, ]. Symonides, op. cit., s. 194.

10 us. P. Laski, Znaczenie terytorium w prawie miedzynarodowym, ,Roczniki
Prawnicze” 12, ,Zeszyty Naukowe Uniwersytetu Szczecinskiego” nr 299, lllenun
2001, c. 6.

11 B. Banaszak, Poréwnawcze prawo konstytucyjne wspétczesnych panstw
demokratycznych, Kpakis 2007, c. 32.

12 .. Ehrlich, Prawo naroddéw, KpakiB 1947, c. 425.

13 .. Kulczycki, Nauka o paristwie, BapmaBa 1929, c. 15.

14 Ibidem, c. 16.

219



Kwuwmod Exxapom

BUKOPHUCTOBYBAaTH MOXJIMBOCTI!®, 10 BiJKpUBAIOThCSA, i 10 0
npo6JieMu 6e3MeKH JepKaBu CJiJ MiAXOAUTH Oi/bIlI KOMIIJIEKCHO,
3 ypaxXyBaHHsAM HeBilcbKOBUX paKTOpiBlé, ajsie TakoX BipHO i Te,
110 BiliCbKOBA 3arpo3a, 3arpo3a BiillHM, Hebe3MNeKa BiliHH, HaBIiTh
AKII0 BOHA HeBeJIMKa, 3aliMa€ NpiOpUTeTHe Miclle B Cy4aCHUX
cTpaTerisix 6e3neku aep:kaBl’. Hackisibku NMpaBUJbHUM € TaKUU
NiAXiJ, CBIAYUTD i BiMCbKOBUM Hamnaj Pocii Ha Ykpainy.

I11. [Ipo6/1ieMa KOHCTUTYLIAHOTrO BU3HAYEHHA BiHHU

[loHATTA BIMHM B MNPUHLUINI PO3TJIALAETHCA CYy4YaCHUM
KOHCTUTYIIOHA/Ji3MOM fIK OJiHa 3 ICHYHYMUX KOHLenuid. BoHo
BU3Ha4yeHe JOKTPUHOIO, aJjle XOJeH 3aKOHOJaBellb He BUPIILIUB
onucatu uoro B OcHoBHOMYy 3akoHi. TakuM cTaH pedyen He
€ JIMBHUM, OCKiJIbKU TEpPMiH ,BiiHA” € HEBU3HAYE€HHUM i HEKOMY-
HikabeJIbHUM, a IPOLeC MOro ,,3HOIIYBAaHHS" Yyepe3 BUKOPHUCTAHHS
B KOHKPETHUX NOJITUYHUX LiJAAX OCTAHHIMU pPOKAMU CTPIMKO
IPUCKOPUBCA. BUKOPUCTOBYIOYM PUTOPHUKY BiMHM (HANpHUKJAZ,
TepMiH ,BililHAa 3 Tepopu3MoM”’), MNOJIITUKM HAJAiNATbL cebe
0COOJIMBOIO BJIAZI0I0 (CUJIOK), SIKOIO 3a3BHYal KOPUCTYIOThCS
y BOEHHMHM 4Yac; ,3pellTOl, 3aKOHH, L0 OOMeXyHTb BJAAY,
HabaraTo ci1abliui y BOEHHUM Yyac, Hixk y MUpHU1 18,

HuHi nofin pyHKI[iOHYBaHHS CBITOBOI CMiJILHOTH «MHUP-BiiHa»
CTa€ BCe MEeHII YiTKHUM, OCKIJIbKM B paMKaXx MOCTIMHOI KpU3U Mexi

15 lu. A. Laska, Suwerennos¢ panstwa jako kategoria politologiczna [w:]
Z. Leszczynski, S. Sadowski red., Suwerennosé parnstwa we wspétczesnych stosun-
kach miedzynarodowych, Bapmasa 2005, c. 236.

16 Tus. Z. Trejnis, System bezpieczeristwa wewnetrznego i zewnetrznego RP
[w:] D. Waniek, M. Gulczynski, System polityczny Rzeczypospolitej Polskiej,
Bapwasa 2009 p., c. 233.

17 lus. B. Balcerowicz, Kryteria bezpieczeristwa miedzynarodowego parnstwa.
Komenmap [B:] S. Dabrowski, B. Gorka-Winter red., Kryteria bezpieczeristwa mie-
dzynarodowego parnistwa, Bapumaga 2003, c. 201. [Ipo HeBilicbKOBi 3arpo3u AuB.,
Hanpukaaj, K. Ky6'sxk, Ilosasilicbkosi 3azpo3u depicagHiii 6esneyi, ,Zeszyty Na-
ukowe Akademii Marynarki Wojennej” 1997, Ne 3, c. 123-138.

18 B. Balcerowicz, Czym jest wspétczesna wojna?, ,Ethos” 2005, Ne 71-72,
c. 130.

220



BitiHa sik npedMem KoHCmMUmMyyiiiH020 pe2y108aHHS. 3ay8aiceHHs Yy C8IMUIL...

MK HUMHM NPOHUKAIOTH I pO3MHUBaKOThCA. YacTo ix HaBMHCHO
NPUMEHILIYIOTh, HAIPUKJIA/, HA3UBAalO4YU BilHY ,CHelonepaiien”,
dK Le 3apa3 pobutb Pocidg, abo xapakTepu3yluu CydacHi
KOHQJIIKTH SIK TiOpUAHY BiliHY, [UPPOBY BiliHY, EKOHOMIYHY BiliHY
YW aCUMEeTPUYHUU KOHPJIIKTLO.

Y nii curtyauil 3araJbHOBU3HAHI BHM3HA4YeHHS BiMHM miaja-
I0ThCSl IIMPOKIiK i 6araTorpanHiii kputuui. lle He Tak, ik nucaB
[lapsib Puie: ,BusaHayeHHsA BilHU MO>XKHA BUCJIOBUTH KOPOTKO: Ii€
3rBaJITyBaHHSA . Bxke HeJOCTAaTHbO CTBEP/XKYBATH, 1110 BiliHa € 0~
HUM i3 cnoco6iB BUpIllleHHS CNOPIB, ,CIpaBeAJMBOI0 HO0POTHOOIO
(3a 0nOMOT010) IepKABHUX 30POUHUX CUJT”, CTAHOM Cy0’€KTIB, sIKi
,CIIepevyarTbcs CUJI0K”, ,IPOJOBXEHHSIM MOJITUKUA IHIIUMHU
3acobamu’, ,CcycnijibHO BU3HAHOI0 GpOpMOI0 KOHJIIKTY, 1[0 TTOB's-
3aHa 3 HaCUJIbCTBOM”, ,,30pOHHOI0 6OPOTHOOIO, IKY BEIyTh MOJIITHU-
YHO OpraHi3oBaHi 006'eAHaHHSA”, O0COOJMBUMHU ,MIPAaBOBiJHO-
CMHaMM, 10 PEeryJllTbCI MiXXHApPOJAHUM mnpaBoM”, ,30pPOHHOI0
60poTbHOOI0 AepkaB” TOLIO.

3 iHmWoro 60Ky, He iCHYE Cy4acHOro, 3arajlbHONMPHUUHSATOrO
BU3HayeHHs BilHU. Kpim Toro, ii dopMytoBaHHIO NepeniKoKa€e
3pocTarwye 3HaueHHsI HOBUX GOpPM 030pOEHD, 1110 BiJIPi3HAIOTHCS
Bii TpaAMIiMHUX, i poJib clieljiaibHUX onepanii2l. ,Cama npobJie-
Ma KkBaJstidikalii KOHKpeTHOI CUTYyallil IK IEBHOT'O TUIY 30POMHOr0
KOHQJIIKTY ab0 iHIIOro BU/ly HACUJILCTBA MaMKe 3aBXK/HU € JUCKY-
ciliHow"21,

KoHcTuTyLil npoaHasi3oBaHUX JepiKaB, 1K IPaBUJIO, BUKOPHU-
CTOBYIOTb TepMiH ,BiliHa . ’KoJileH 3 HUX He JJa€ NPSMOro BU3Ha-
4YeHH{ BiliHHY, ajie 6araTo 3aKOHO/aBIiB pOOJIATH Lie, BKa3yl04u Ha

19 M. W. Kowalski, Nauki spoteczne wobec nowej wojny, ,Forum Akademickie”
2022,nr 11, c. 33.

20 us. P. Mickiewicz, D. D. Kasprzycki, Specyfika wspdtczesnej wojny. Od
wojny szdstej generacji do wojny nowego typu, ,Forum Akademickie” 2022, nr 11,
c. 26.

21 P.Grzebyk, Si vis pacem, para bellum. O potrzebie badan nad wojng, ,Forum
Akademickie” 2022, nr 11, c. 30.
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NiZiCTaBH /I OrOJIOIIEeHHA BiMHU ab0 3anpoBaJpKeHHs BOEHHOIO
CTaHy.

IV. KoHcTUTYLiiHEe OGI'PYHTYBAHHS PillieHHS PO BBeJeHHS
BOEHHOTO CTaHY B KOHCTUTYLIifAX

O6rpyHTYBaHHS OroJIOlleHHA BiHU ab0 BBeJleHHS BOEHHOIO
4Y{ HAJ3BUYAaMHOTIO CTaHy B KOHCTUTYLIifAX Aep:kaB lleHTpasbHOI
Ta CxigHOi €Bponu He € ofHaKOBUM. Y Illosbuii ctaH BiMHU
i BOEHHHUHM CTaH - 1€ JiBa pi3Hi NMpaBOBi iHCTUTYTHU 3 Pi3HUMHU
KOHCTUTYLIIHNHUMHU OCHOBaMHU. ,BOEHHUN CTaH He pO3TJIALAEThCA
3aKOHOJABLIEM SIK BHYTPIllIHIM NposIB CTaHy BilHU abo K HOro
3aMiHa, i HaBnaku”22, Y jiTepaTypi npejcTraBJieHi pi3Hi MOXKJIUBI
cniBBifHOIIEHHS MiXK HUMUZ3. TakoK BKA3y€ETbCS, L0 Y BUMNAJKY
30pOoMHOro Hamajay Ha TepuTopito Pecny6siku: ,cTaH BiHWHU
i BOEHHUH CTaH (3 TOYKH 30py MOKJIMBOCTI iX 3aNMpoBa/»KEeHHS )
CTalOTh Hebe3ne4yHo Osiu3bKUMU (...) KoHcTuTyuis Pecny6uiku
[losbnia He BU3HAYa€, KOJIM 30pOMHHM HamaJ Ha TEPUTOPIO
Pecny6usiku Ilosibiia, fika € mepeayMoBOK OJHOTO abo iHILIOTO
CTaHy, pU3BeJe [0 3alpoBaJKeHHS CTaHy BiMHHU, a KOJU - [0
BOEHHOTO cTaHy. CTaH BiHU - Lie TAKUH OPUAUYHUM | PaKTUUYHUM
CTaH CIIpaB, KWW 3alIPOBA/PKYETHCA 3 METOIO JOCATHEHHS IEBHUX
HacJaigKiB Ha MDKHapoOLHOMY, a He Ha BHYTPIIIHbOMY pPiBHI.
3 iHmoro 60Ky, BOEHHUM CTaH, IK OJUH 3 BU/iB HaJ3BUYAWHOTO
CTaHy, IMOKJWKaHUM NPOTULIATA 3arposi, CIOpsSAMOBaHIA Ha
byHKIIiOHYBaHHS JiepKaBu 24, 3 1iel Npu4YuHY, ,y pasi 36polHOro
Hanazy, 3 MeTOI CTBOPEHHS MiXXHapOAHO-NIpaBOBUX HACJIIKIiB Ta

22 M. Dziminska-Mosio, Instytucja stanéw nadzwyczajnych a stan wojenny,
,Przeglad Policyjny” 2016, nr 3, c. 182.

23 lus. np. T. ]. Keson, Stan wojny a stan wojenny - zagadnienia formalno-
prawne, ,Rocznik Bezpieczenstwa Miedzynarodowego” 2014, vol. 8, nr 2, c. 152.

24 M. Czuryk, Podstawy prawne bezpieczeristwa narodowego w stanie kryzysu
i wojny. Stan kryzysu i wojny - zagadnienia ogdlne, ,Roczniki Nauk Spotecznych”
2013, nr 3,s. 74-75.
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rapaHTyBaHHsl HalliOHa/JbHOI 0e3MeKyd, Ma€e OyTU BBeJEHO
BOEHHUH CTaH Ta MPUUHSATO pillleHHS PO CTaH BiltHU 25,

PimieHHs, BUKOpPUCTaHI B KOHCTUTYLiX iIHIIKUX KpaiH LleHTpa-
JbHOI Ta CxigHOI €BpomM, He 3aBXJAU IMPHU3BOAATH [0 TAKOIO
Ayanismy. YacTo 3akoHOZaBLi ab0 BBaXKarOTh, L0 BBEJEHHS
BOEHHOI0 cTaHy (oroJsiolleHHs1 BiHHM) Takox Mae edekT Bce-
peavHi fep:kaBH, abo 1110 BBeJEHHS] BOEHHOT'O CTaHy TaKO0X Mae€
edekT y MmixkHapo Hil cdepi. Hanpukaaz, B Konctutyuii ABcTpii
HEMa€E Hi TepMiHy ,CTaH BiWHU", Hi TepMiHy ,BOEHHUU cTaH”,
B Konctutyuii Bosarapii € o6uasa, B Kouctutynii Yexii - nuie
,BOEHHUM CTaH . 3 OrJigZly Ha TaKy HEOJHOPIiJHICTb KOHCTUTY-
LifHOTO peryJ/iloBaHHs], NOJAJbIINK aHasli3 O6yZe MPOBOJUTUCS
3 ypaxyBaHHfIM BUKOPUCTAHHAA 000X TepMiHiB B OCHOBHOMY
3aKO0Hi, 3 pO3yMiHHAM TOrO, 10 AJi CIPOILLEeHHs, KOJU He OyJe
NpSIMOTO MOCUJIaHHSI Ha KOHCTUTYIiMHI popMyJiloBaHHS, 1 OyAy
NUCaTH MpPo ,,CTaH BiHKU".

[loBepTatouuch 0 OOGIPYHTYBaHHSl OrOJIOLUIEHHS BiMHU abo
BBeJIeHHA BOEHHOrO YW HAJI3BUYAWHOro CTaHy: y boJsrapii ctaH
BiMHM OroJIOWIYETHCA ,y pa3i 30poHMHOro Hamajy Ha KpaiHy abo
HeOoOXi/JTHOCTI HeralHOT0 BUKOHAHHS Mi>)KHAapO/JHHUX 3000B's13aHb”
(4. 5 cT. 100 KoHcTuTynii); y Yecbkiit Pecniy6.iinii BOEHHUM cTaH
BBOJUThCA ,y pa3i Hamaay Ha Yecbky Pecny6siky ab6o HeoOxi-
JIHOCTI BHUKOHAHHSl 3000B'fi3aHb WL[0J0 CHiJIbHOI OGOpPOHHU Bif
Hamnajy, 110 BUIIMBAE 3 MiXKHApOAHUX AoroBopiB” (4. 1 cT. 43
KoHctuTynii); B EcTOHII BOEHHUI cTaH BBOAUTHLCS i Mobisni3zariis
OTOJIOLIYEThCA ,y pa3i 30pouHOI arpecii, cnpssMoBaHOI NpPOTH
Ectonii” (cT. 78,181 128 Konctutyuii); y JIMTBi npe3uieHT ,y pasi
36poiiHOI arpecii, 1[0 3arpoxye CyBepeHITeTy JepxaBu abo
LJTiCHOCTI il TepUTOpIii, BUpillye MUTAaHHS 0OG0POHU BiJl 306pOMHOL
arpecii, BBeIeHHS BOEHHOT'O CTaHy Ta OroJiollleHHs Mo6iaizanii”
(ctartsa 84 (16) Koncrutyuii); Ceiim J/IUTBU BBOJUTb BOEHHUM
CTaH ,y pa3i Heob6XiAHOCTI 3axXUcTy BiTun3HU a60 /i1 BUKOHAHHSA
Mi>)KHapoJAHUX 3000B'si3aHb JIMTOBCbKOI JAepxaBu~ (cTaTTsd 142

25 [bidem, c. 76.
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KoHctuTyii); y JlaTsii ,[Ipe3auieHT Aep>kaBU Ma€e MpaBo BXXHUBATHU
HeoOXi/JHUX 3ax0AiB BiliICbKOBOI 0OOpPOHH, fIKILO iHIIA JeprKaBa
oroJiowye BiMHYy JlaTBii a60o Bopor mnopyuye KopAoHH JlaTBii”
(cratta 44 Konctutynii); I[lpe3useHT MoJI0BU OroJioLIyE
BOEHHHUM cTaH ,y pasi 36poiHoI arpecii npoTu KpaiHu” (cTaTTH
87(3) Koncrutynii); HanioHanbHa pajga CioBanbkoi Pecny6iku
NpUMMaE pillleHHd NpO OroJIolleHHd BiMHHU ,y pa3i Hamaay Ha
CioBaubKy Pecny6Js1iky ab0 fIKIIO Ije BUIIJIMBAE 3 MiXKHApOJHHUX
yros, mOpo cHoiJbHy o6opoHy Big Hamagy” (cratta 86(k)

KoHcTuTynii).
3 HaBeJeHUX NPUKJIAJAIB 3p0O3yMiJO, 10 BiiHa B KOHCTHUTY-
LilHOMY pO3yMiHHI - 1Lle HacaMmmepej 30pOMHUNM Hamaj Ha

AepxaBy. TepMiH ,306poilHMM Hanaj” A0Ci He BU3HAYEHUU B 000B'-
A3KOBOMY JIOKYMEHTI MIiXKHapOJHOrO IpaBa, Xo4ya JOKTpHHA
3aliMaEeThCo Lji€l0 MpobJieMOI0 BXKe 6araTo poKiB, a BUC/IOBJEHI
NOrJIAAU €BOJIIOLIOHYBaJU Yy 3B'I3KY 3 INOCTIMHOIO €BOJIIOLIEID
xapakTepy 30poHMHUX KOHPJIIKTIB2. [lepi 3a Bce, HeMa€e MOBHOI
3roJ1 110/I0 TOTO, Y4 TepMiHM ,30pOMHUMN Hamaj’ Ta ,arpecis’
cuHoHiMamu. Y 'naBi VII Cmamymy Opeanizayii 06'ednanux Hayiti
BUKOPUCTAHO 00H/Ba TepMiHH, ajle HE3pO3yMisio, UM HaMipoMm
ykJagadyiB Cmamymy Oy/J0 NPUPIBHATH 30pPOMHMM Hamaj [0
arpecii?’. ,Hemae cyMHIBIB, 10 BH3HaueHHs arpecii 06yJs0
chOopMyJIbOBAHO B OCHOBHOMY JJis LiiJiel CUCTEMH KOJIEKTUBHOI
6e3mneku (cT. 39 Ctatyt OOH), 3 iHIIOTO 6OKY, Bi/Jl pallioOHAJILHOTO
3aKOHO/aBLA C/IiJf 04iKYBaTH, 1110 AKILO BiH BBOAUTH /iBA IOHATTS,
TO Ma€ HaMip BHCJOBUTH B KOXHOMY 3 HHUX LIOCh iHIe"28,
Y nosbCbKiM AOKTPUHI Mi>KHApOAHOTO MpaBa CIOCTEPIralTbCs
pi3HI MorJdAM Ha L0 TeMy: BiJi OJHO3HAYHOI'O OTOTOXHEHHSH

26 Tus. M.Kotodziejczak, Zewnetrzne zagrozenie parnstwa i napasé¢ zbrojna
w ujeciu prawa miedzynarodowego i krajowego. Aspekty materialne i formalne -
zarys metodologiczny, ,Wiedza Obronna” 2021, nr 4, c. 35-49.

27 luB. A. Lazowski, A. Zawidzka, Prawo miedzynarodowe publiczne, Bapiasa
2008, c. 291.

28 W. Czaplinski, A. Wyrozumska, Prawo miedzynarodowe publiczne.
Zagadnienia systemowe, Bapmapa 2014, c. 866.
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arpecii 3i 36poHHKUM HanmaAoM?2%, CTaBJSYHM MiJi CYMHIB MOXXJ/IUBICTb
B3a€EM03aMiHHOT'0 BUKOPUCTAHHS UX TepMiHiB3? 0 TpaKTyBaHHS
36poiHOro Hamaay Jiuiie K 0co61uBoi popMu arpeciizl.

Axuo npunycTuTy, o 30pOWHUN Hamaj - Lie Te came, 110
Y arpecisi, To OpiEHTUPOM [/ MOro BU3Ha4YeHHd Ma€ 60yTu Pe3o-
awyia 3314 (XXIX) npo eusHauyeHHsa azpecii, npuiiHaTa [eHepa-
JbHO10 Acambieero OOH 14 rpyansa 1974 poky32.

Cnpobu paTyu BU3HA4yeHHS arpecii Bxke poOUIMCA B MDXBO-
€HHUM mnepiox B paMkax Jlirn Hauii33, a micaa BiiHU - B Opra-
Hizanii 06'egnanux Haniit34. OpgHak BignmoBigHa pesosoniss 6yJia
NpUMHATA JMLIe Yyepe3 TPUALATD POKIB Micjd HAOyTTH YUHHOCTI

29 lus. Hanpuxuag, R. Bierzanek, ]. Symonides, op. cit., c. 389-390.

30 luB. Hanpukiaz, W. Czaplinski, A. Wyrozumska, op. cit., c. 864-870.

31 JuB. M. Kowalski, Napas¢ zbrojna w prawie miedzynarodowym -
w poszukiwaniu wspétczesnej definicji, ,Studia prawnicze” 2008, Ne 3, c. 70.

32 Resolutions of General Assembly, Dokument ONZ: GA/ 4194, s. 307-310 -
tekst w jezyku polskim zob. Wybér wazniejszych rezolucji Zgromadzenia 0goél-
nego Organizacji Narodéw Zjednoczonych, Opracowat i wstepem zaopatrzyt, R.
Jasica, KaTogine 1976, s. 144-148.

33 Cratrta 10 Cratyty Jlirm Hauiii nporosiomyBana: ,Ysaenu Corosy
3000B'I3yI0TbCS TMOBAXKaTH i 3axWINATH BiJ 6yAb-sdKoi 30BHIIIHBOI arpecii
ICHYI04y TepUTOpiaJibHy LiJICHICTh 1 MOJIITUYHY He3aJsIeXHICTb YCiX 4YJIEeHIiB
Coro3y. ¥ BUMNAaJKy MoJi6bHOro Hamajy, oro 3arposu a6o HeGe3sneku, Paja
BKa3ye 3aco0Hu, siki 3abe3nevyaThb BUKOHAHHS 11bOr0 3000B'sI3aHHA”. — LUT. 3a:
J. Szydtowski, Liga Naroddw i jej prawo, ,,Przeglad Prawa i Administracji imienia
Ernesta Tilla” Rok LII, JIeBiB 1927, p. 376. OfgHak [lakT He MicTUB BU3HAUYEHHS
HOHATTH ,arpecop”. Y [JOKTpPUHI me OyJI0 BCTAaHOBJIEHO ONOCEPEeAKOBAHO
IIJISIXOM TpaBOBOro aHasidy crated 12, 13 i 15 [lakTy w00 MHPHOTO
BUpimeHHs cnopiB - auB. W. Grzanowski, Zagadnienie sankcyj miedzyna-rodo-
wych Ligii Naroddéw, BapiaBa 1930, c. 26-32. Lle 3Bon/10¢4 10 TBEPIXKEHHS, 1[0
arpeciemw He € ,BiliHa, IKy BeJie Jep>KaBa, L0 paHillle JOTPUMYBaJacs [0J0XKeHb
Jliru Hauiit npo MupHe Bpery/roBaHHS MiXkHapoJHUX cropiB”. - ]. Warszawski,
Zagadnienie rozbrojenia w prawie miedzynarodowem i stosunkach miedzynarodo-
wych, Bapmasa 1930, c. 163.

34 Tus. W. Morawiecki, Walka o definicje agresji w prawie miedzynarodowym,
BapmaBa 1956; ]. Balicki, Pojecie agresji w prawie miedzynarodowym, BapiuaBa
1952; |. Balicki, O definicji agresji, ,Panstwo i Prawo” 1952, nr 7, s. 48-60;
M. Lachs, Walka o definicje agresji, ,Wojskowy Przeglad Prawniczy” 1952, nr 3,
c. 446-459.
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Cmamymy OOH35. Cepej, BU3Ha4YeHb, cHOpMyIbOBAHUX paHillle,
HalObi/NbLI BilOMUM € Te3®, ike MiCTUTbCS B iJeHTUYHUX POpPMY-
JIIDBAHHSX ¥ TPboX JIOHIOHChKUX KOHBeHIisAX 1933 poky37. 3rigHo
3 HUM: ,y BIANOBIJHOMY MIXKHApOJHOMY CIOpi Ta 3a YMOBHU
JOTPUMaHHA YMHHUX yroJ, MK CTOPOHAMHU Yy CHOPi BBAXKAETHCS
JlepKaBO0-arpecopoM Ta, SKa epLIo0 BYNHUTD O HY 3 TAKUX JAil:
1) oroJsiomieHHs1 BiMHMW iHIIIN Jep:kaBi; 2) BTOPTHEHHSl CBOIX
30pOMHUX CUJ Ha TepUTOpilo iHIIOI Jep:kaBHU, HaBiThb 6e3
OTOJIOIIEHHS BiliHY; 3) HamaJ, CBOIX CYXONMYTHUX, MOPCbKUX abo0
NOBITPSAHUX CWUJI Ha TepUTOpPilo, KopabJii abo JiTanbHi anapaTu
iHmoi Jep)kaBu, HaBiTL 6e3 oroJiolleHHs BilHH; 4) MopcbKa
6s0kaZla y36epexoksa abo MmopTiB iHIIOL AepaBW; 5) HaZaHHA
NiATPUMKU O030pOEHUM O6aHAaAM, sKi, OopraHi3yBaBLIMCb Ha ii
TEPUTOPIi, BTOPraloTbCAd Ha TEPUTOPIiI0 iHILIOI JepKaBU, a TAKOXK
BiMOBa, He3Ba)KalOUM Ha MPOXaHHS JiepaBH, L0 3a3Haja
Hamnajly, BXKMTH BCiX 3aJIe2KHUX BiJl Hel 3ax0/iB /i1 1036aBJIeHHS
BUILE3raJlaHuX 6aH/; OyAb-KOI JOMOMOTH i 3aXWUCTy Ha CBOIH
BJIACHil TepuTopii”38. lle BU3HaUeHHS He OyJI0 yHIBEpCaJbHUM i He

35 lus. Hanp.: W. Czaplinski, A. Wyrozumska, op. cit., c. 866.

36 Nazywana niekiedy ,radziecka definicja agresji” — zob. np. W. Morawiecki,
Srodki zwalczania wojny. Prawa i zwyczaje wojenne. Zakoriczenie i likwidacja
skutkéw wojny, Bapmasa 1957, c. 30-33.

37 KouBeHuisa Bifg 3 sunHs 1933 poky, nianucana CPCP i AdranicraHowm,
Ecrtonieto, JlaTBieto, [lepcieto, [Moabieto, PymyHieto i TypeuunHow; KoHBeH1is
Big 4 sunusa 1933 poky, nianucaHa CPCP, YexocsoBayuuHoOlo, PymyHi€lo,
HOrocnasiero i TypeyunHoto; KouBeHnia Bix 5 naunusa 1933 poky mixk CPCP
i JlutBoro - pmuB. ]. Balicki, Pojecie agresji.., c. 61. [IpoeKT KOHBeHIil mpo
BU3HAuYeHHs arpecii OyB Blepile NpeAcTaBAeHUN paAsSHCHKO JUILJIOMATIiED
B saiotomy 1933 poky Ha KondepeHnili 3 po336poeHHs. Ha ocHoBi nboro
creljiaJbHO CTBOPEHUH /151 LIbOTO KOMITeT, 1110 CK/1aZaBcs 3 NpeJCTaBHUKIB 17
KpaiH, IpUHHSAB TaK 3BaHy JomnoBiab Politisa. JIoHZOHCHKI KOHBeHIi, micss
TOTO, K 10 HUX NpuegHanacs QiHsanAis, 3pewToro 3B'13amu 11 fepkaB - AUB.
Prawo miedzynarodowe i historia dyplomacji. Wybdr dokumentéw. Wstep i opra-
cowanie Ludwika Gelberga, Tom II, Bapmaga 1958, c. 350.

38 Crattsa 1l KoHBeHIil npo BU3HaYeHHs HamaAy, nianucadoi B JloHIoHi 3
aunHs 1933 poky. (Dz. U. Big 1933 p., N2 93, cT. 712).
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NepeTBOPHUJIOCA Ha 3arajibHe mnpaBo3®. baraTo jgep:kaB 3alHAIU
MO3ULiI0, L0 TMOHATTA arpecili B3araji He MNiAAAETHCA
BU3HaueHHI0*, TUM He MeHI, Ile OYB OJWH 3 HAaWBaXKJIMUBILIHUX
eJIeMeHTIB UIHUPUIOro MPOLeCy, AKUM BBAXKAETbCA JOCATHEHHAM
MIDDKBOEHHOTO mepioZly, TOOTO 3aMiHM pO3pi3HEHHA MiX
cupaBeJJIMBUMU | HecllpaBeAJIMBUMU BillHaMH, iK€ BUKOPHUCTO-
BYBaJIOCA 3 4YacCiB aHTUYHOCTI, HA MOPIBHAHHA MIiX JieraJlbHUMU
i HesleraIbHUMMU BiiHaMU*1.

Pesontoniss OOH 3314 popmysitoe BU3HAYeHHS arpecii B Ji0-
JaTKy [0 Hei, AKMWA BU3HA4Ya€ ii B cTaTTi 1 4K ,3aCTOCYBaHHSA
30pOMHOI CHUJIM [AEep>KaBO MPOTU CYyBepPEHITeTy, TePUTOpPiaJbHOI
HeJJOTOPKAHOCTI ab0 MOJIITUYHOI He3aJIeXKHOCTI iHIIOI JieprKaBy,
abo SKUM-HeOyAb IHIIMM 4YHUHOM, HecyMicHUM 3i CTaTyToMm
Opranizanii 06'egnanux Hauiid”, a B cratti 3 HaBegeHi Aii, ki
CTAHOBJIATH arpecito*?. 3 1boro nepesiky BU/HO, 110 OCHOBHOMO

39 TuM He MeHL, BBAXKAJI0CH, 1[0 IPUEAHAHHS 0 KOHBEHIIi], AKa NpUiHsIa
BU3HA4YeHHs arpecopa, ,0y/70 HOpMAaTUBHUM (GaKTOPOM 3MillHEHHSI CHUCTEMU
KoJIeKTUBHOI Oe3neku i 6esneku [loabwi” - W. Malendowski, Podstawy
traktatowe bezpieczenstwa Polski, ,Zeszyty Naukowe ASW” 1983, Ne 33, c. 52.

40 Tus. W. Czaplinski, Skutki prawne nielegalnego uzycia sity w stosunkach
miedzynarodowych, Bapmasa 1993, c. 26.

41 Nus. P. Grzebyk, Idea wojny sprawiedliwej - od starozytnosci po czasy
nowozytne, ,Forum Prawnicze” 2010, Ne 2, c. 73.

42 1o HUX BijHOCATBCS: ,,a) BToOprHeHHs a60 Hana/y 30POHHUX CUJI [lep>KaBU
Ha TepuTopilo iHIIOI Aep:kaBu abo OyAb-fiKa BilicbkoBa OKymaumis, KUH 6uU
TUMYacOBUM XapaKTep BOHA He HOCHUJIA, 1110 € pe3yJIbTaTOM TaKOT0 BTOPTHEHHS
abo Hamazy, abo 6yab-sKa aHeKCid i3 3aCTOCYBaHHSAM CHJIM TePUTOPIi iHIIOo1
JIepkaBH ab6o ii yactTuHM; b) BombGapyBaHHS 30pPOMHUMU CUJIaMU JepP>KaBU
TepuTopii iHLIO0I flep>kaBu a60 3aCTOCYBaHHS Oy Ab-sKOi 36poi Aep:KaBow NPOTH
TepuTopii iHI0i AepkaBy; c) Byiokasa nopTiB abo 6eperiB AepKaBU 36POHHUMHU
cunamu iHmoi gep:kaBu; d) Hamajg 36poWHUX cUT JAep:KaBU Ha CYXOIYTHI,
MOPCBHKi YM MOBITPsAHI CHJX ab0 TOProBeJbHUHM (QJIOT YU IUBIJIBHY aBiallito
iHmoi gep)kaBHW; e) 3acTocyBaHHS 30pPOWHMX CUJ OJHiEl JepkaBH, WLIO
3HAxXO0/SAThCSA HA TepUTOPil iHLIOI JepkaBu 3a 3roJi00 NpUMaloyoi JepKaBH,
3 NOpYILIeHHSM YMOB, Nepej0ayeHux B yrofi, abo 6y/b-sike MPOJOBKEeHHS iX
nepebyBaHHS Ha Takill TepuTopil o npunuHeHHo Aii yroay; f) BUKOPUCTaHHSA
OJZIHIEIO Ziep>KaBOI0 TEPUTOPIi iHIIO1 JepXKaBH, HAAHOl Y PO3NOPAAKEHHA L€l
Jlep:KaBH, 3 MeTO arpecil npoTu TepuTopil i€l iHmoi fepxxaBy; g) 3acuiaHHs
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dopmoto arpecii € mocsaraHHsi Ha TePUTOpiaJIbHUM CyBepeHiTeT
JleprKaBU, Hama/i Ha TePUTOPito Jep>KaBH, Ha 11 LiicHICTB*3.

3acTocoByouM BU3HauYeHHA 3 Pesosonii 3314, caig nam'ssTatu
npo Tpu pedi, ki mocaab/00Th ii KopucHicTh. [lo-nepiue, 1e
BU3Ha4eHHs, fK i iHi pe3oJtonii 'eHepasnbHoi Acamb.siei OOH, He
€ HOPUJUYHO OOOB'I3KOBUM JJs1 JepxkaB**, BoHO € JMlle
pekoMeHarnieto 'enepanbHoi Acambuiei Pani beaneku OOH%S. Tlo-
Apyre, 3rifHO 31 cTaTTero 4 JOAATKY, IepeJslik aKTiB arpecii ,He
€ BuYepnHuM, i Paga be3neku Moxke BU3HAYWUTH, 110 iHIUI aKTH
ABJIAIOTh cobow arpecito”. Ilo-TpeTe, y cBiT/i mnpeamOyIn
BU3HAUYeHHd, JUlle Taki Ail, mepejidyeHi B [0LATKy, CTaHOBU-
TUMYTb arpeciw, ,fKa 3JiACHIOETbCA y BEJMUKHUX MacuiTabax
i cTaHOBUTHMe cepil03HY 3arpo3y CBITOBOMY MHPY” 46, OCKiJbKU
,arpecigs € HaMb6iabIl cepilo3HOW i HebGe3meyHow QOPMOI0
NPOTHUNPABHOTO 3aCTOCYBaHHSA CUIHN”.

BusHaueHHs1 arpecii, cbopmynboBaHe B Pesoatoyii 3314, He
BUIIpaBJasio NMOKJaZleHUX Ha Hboro Hafi*’. Pajga besneku OOH
3 MOJITHUYHUX MIPKyBaHb HEOJHOpPA30BO YyHUKa/a BU3HAHHA
pi3HUX 36pOMHUX KOHOJIIKTIB arpecieio, He3Ba)kalouu Ha Te, L0
JOKTPUHA MDKHApPOAHOIO IpaBa OJAHO3HAYHO OL{iHIOBaJa IX 4K
Taki*8. Xaoc 1e 6iJible MocuInIa pUcIpyAeHIlis Mi>kHapoaHOT o
Cyny OOH, kosu y 3B's13Ky 3 cynepeukoto Mixk Hikaparya i CILIA BiH

Jlep:kaBoto abo Bij iMeHi iep>kaBu 30pOMHUX 6aHJ, IPYII, ipperyasipHUX CUJI abo
HalMaHIiB, sIKi 31MCHIOIOTH aKTHU 3aCTOCYBaHHS 30pOMHOI CU/IM NPOTH iHLIOT
Jlep>KaBH, 110 HOCATh HACTIJIbKM CepHO3HUN XapaKTep, 110 Ile PiBHOCHJIbHE
nlepepaxoBaHUM BHUILle aKTaM, abo 0oro 3Ha4Hy y4acThb B HUX .

43 lu. M. Flemming, Definicja agresji, ,Wojskowy Przeglad Prawniczy” 1975,
nr2,s.210.

44 lus. W. Goralczyk, S. Sawicki, Prawo miedzynarodowe publiczne w zarysie,
Bapwasa 2020, c. 417.

45 TuB.W. Czaplinski, A. Wyrozumska, op. cit., c. 866.

46 [bidem.

47 Tus. W. Czaplinski, Odpowiedzialnos¢ za naruszenie prawa miedzynarodo-
wego w zwiqzku z konfliktem zbrojnym, Bapmaga 2009, c. 33-34.

48 Jlus. K. Masto, Zbrodnia agresji w Statucie Miedzynarodowego Trybunatu
Karnego [w:] Studia z prawa miedzynarodowego i prawa Unii Europejskiej, praca
zbiorowa pod redakcja Cezarego Mika, Topynb 2005, c. 49-50.
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pO3Mno/iiMB 30pOMHI Ail 3a CTyneHeM TsSKKOCTi Ha ,30pOWHUU
Hanaj' Ta iHWi MeHII cepio3Hi GOpMHU 3acTOCyBaHHS 30pPOHHOI
CHUJIM ,HWXXK4Ye MOopory 30polHOro Hamazgy” 4%. Y3araJbHUTH Taki
MipKyBaHHS, IPUWHABIIY YiTKi KpuTepii kBasidikauii BiNCbKOBUX
Jlif, IpPaKTUYHO HEMOXKJIUBO.

B ocTaHHI KiJIbKa eCATUJIITh IPo6eMa NOsICHEHHS 3Ha4YeHHS
TepMiHy ,arpecisi” nocrasa 3 0C06/IMBOI0 iIHTEHCUBHICTIO B KOHTe-
KCTi cTBOpeHHA Mi>kKHapoAHOTO KPUMiHa/JIbHOTO CyAy Ta HEOOXi/-
HOCTi BU3HA4YeHHs ,3JI0YUHY arpecii’, 3rajgaHoro B uoro Cma-
mymi>0. Po60oTa HaJ| MATOTOBKO MPOEKTY BU3HAUYEHHS 3alHs/Ia
Jly»Ke 6araTo 4yacy, i pileHHs IOCTilHO Bigkaazanocssl. B pe3ysib-
TaTi, kKoHpepeH1ia MiXkHapoJHOTO KPUMiHAJIbLHOTO CyZly 3 nepe-
rasaay 2010 poky chopmysiroBasia BU3HaYeHHS ,3JI04MHY arpecii”,
NOCUJIAIOUYMCh Ha PO3yMiHHA arpecii, npuiiHsaTe B Pesosoyii
331452,

Takyum 4yMHOM, 10 LBOT0 Yacy JOKTPHUHA He 3MOrJla BUPOOUTH
[iJIKOM 006'€KTHUBHI KpUTepii, 1[0 J03BOJSAITh 6€3CYMHIBHO BU3-
HAYUTH NOHATTA ,BiliHA”, ,36poiiHUIM HanaA~ abo ,arpecisa”, 3Biacu
i BiCyTHICTb KOHCTUTYILiINHUX BU3HAYE€Hb LIUX TEPMiHIB B OCHO-
BHUX 3aKOHAX PO3TJISHYTHUX KpaiH.

V. KOHCTUTYLiHHUA NOPALOK NPUUHATTA pillleHHS PO
BBe/JleHHSI BOEHHOT'0 CTaHy

MixkHapo/He IpaBO He 3000B'SA3y€ Or0JIOLIYBAaTH CTaH BiMHU.
[le iHCTUTYT mnpaBa, CTBOPEHHWM CyBepeHHUMH J[ep:KaBaMu>3.
[lopAnoK NpPUUHATTA DpilleHb NP0 BOEHHUM CTaH, a BifgTak
i 3a3HaYeHHs Cy6'€eKTa YU Cy6'€EKTIB, YIIOBHOBAKEHUX NMPUHUMaTHU
BiANOBiAHI pilleHHS, € MOXiAHOIO BiA NPUHUHATOI B JeprKaBi

49 Tus. M. Kowalski, op. cit., c. 65-69.

50 lu. W. CzaplinskKi, op. cit., c. 35-36.

51 Jbidem, c. 63-64.

52 lus. P. Grzebyk, Definicja zbrodni agresji (po konferencji przeglgdowej
MTK), ,Panstwo i Prawo” 2011, Ne 1, c. 45-58.

53 lu. W. ]. Wotpiuk, Paristwo wobec szczegdlnych zagrozen, Bapimasa 2002,
c. 28.
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CHCTEMM TMPaBJiHHS, a TaKOX KOHCTUTYLiHMHOI Tpajulii,
ICTOPUYHOTO AOCBiAY TA 3BUYOK, AKi HEe 3HAaX04ATh paLliOHaJIbHUX,
JIOKTPUHAJIbHUX NOsiIcCHeHb*. Xo4ya, y CBiTJIi HaBeJeHUX BHIE
MipKyBaHb, Lle B NPUHLMUII € JeKJapaTUBHUM pillleHHAM, fKe
KOHCTAaTy€ HasABHICTb CyTTEBUX MepeyMOB, 3a3Ha4YeHUX y 3aKO-
HaX, BaXX/IMBO, fIKMU OpraH YyHNOBHOBaXXEHUW POOUTU TaKy
0060B'AA3KOBY /IJ1s1 BUKOHAHHS 3as1BY.

3BakalouyM Ha Pi3HOMAHITHICTb NPUUHATUX KOHCTUTYIL[IMHUX

pilieHb, A NPUUMYy JIMIIe SK KpUTepid yNnopsAgKyBaHHS, YU
pillieHHSI MPO BOEHHUU CTaH, IK NPaBUJIO, HAJIEXKUThb MapJaMeHTY
Yy Npe3UIeHTYy.

[lapsiaMeHT npUMMaE pillleHHSA PO CTaH BiMHU:

0 B AnbaHii - BOEHHUH CTaH OroJiIoWy€eThbCs AcamMbJ/ie€l0 Ha
BuMory llpesugenta Pecny6saiku (ctattss 171(2)), ane
KOJIM HamnaJ, BXKe BiZj0yBCs, BOEHHUU CTaH OrOJIOLIYETHCSH
[Ipe3uaeHToM Ha BUMory Pagu MinictpiB (ctattsa 171(1));

[l B ABcTpil - HauionasbHa paga i @esepanbHa pajia 3 METOIO
yXBaJIEHHS pe30JII01iii PO OT0JIOIEHHS BIWHU 30MPaOThCA
gk @epepanbHi 360pU Ha CHiJIbHOMY My6JiYHOMY 3acifjaHHi
3a Micuem 3HaxokeHHs1 HamioHanbHoi paau (ctatta 38
KoHctuTtynii). e pimienHs odiniitHo orosomyetbes Pepe-
panbHUM KaHIiepoM (ctaTTs 40(2) KoHcTuTyii);

U y Bourapil - ,3 nUTaHb OroJIOLIeHHS BiMHU Ta yKJaJeHHs
Mupy” pimieHHs1 npuiiMae HanioHanbHi 360pu (cTaTTs
84(10) Koncrtutynii). Kosiu BoHU He 3acifjaloTh, TO CTaH
BiliHU oroJsiouyeTbcsl [IpesupenToM, ane 360pu HeramHo
CKJIMKAIOTbCS TNPOKOMEHTYBaTH Lie pimeHHsa (cTaTTs
100(5) Koucturyuii);

[l y Yecobkiit Pecny6uiini - pimieHHs1 Npo BBeJEeHHS BOEHHOIO
cTtaHy npuiiMaeTbcs [lapiamentoMm (ctatTta 43 KoHcTUTy-
1ii), wo cknagaetbced 3 [lanatu genyrariB i CeHaTy (cTaTTs
15(2) KouctuTynii), 3a 3romoto OisbliocTi AenyTaTiB

54 3agaBu M. M. Brzezinskiego 1mo/10 Ha/[l3BU4YallHOT'0 CTaHy B LIbOMY ILJIaHi
IiJIKoM aZiekBaTHi. [luB. Stany nadzwyczajne w polskich konstytucjach, Bapiasa
2007, c. 28-29.
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i 6inbIocTi ceHaTopiB, o BuMaraeTbcs (ctatta 39(3)
KoHcTuTynii);

U V¥ YopHoropii pimieHHda Npo CTaH BiMHU NPUUMAETHCA
Papoto o6oponu i 6e3neku (crarta 131 Konctutynii) 3a
NOJIaHHAAM INapJaMeHTy. Ko mnapJaMeHT He MOXe
3ibpaTucs, pilleHHS NPO CTaH BiHUM NPUKUMAETHCS CaMOI0
Panoro, a noTiM noZaeTbcAd Ha 3aTBEPKEHHS, K TiJIbKH
napJaMeHT 3MoXe 3ibpaTucs (ctaTtsa 132);

[l B Ecronii - Riigikogu BBOAUTb BOEHHUH CTaH HA BUMOTY
[IpesupenTa Pecny6siku (cT. 65 1. 151 cT. 78 . 18 KoHcTH-
TyLii), ajie y BUNaKy arpecii, cnpsimoBaHoi npotu EcTo-
HcbkoI Pecniy6u1iky, [Ipe3auieHT BBOAUTE BOEHHUM CTaH ,He
yekatouu pimeHHs Riigikogu” (ct. 128 Koncturyuii);

0 y JluTBi BoeHHUM cTaH BBOAUThCsA CeiiMoM (cTaTTs 67
KoHcTuTynii), ase ,y pasi 36poitHOro Hanazy, 110 3arpoxKye
CyBepeHiTeTy JepxaBh abo wigicHocTi 1i TepuTopii,
pillleHHS PO BBeJleHHS BOEHHOTO CTaHy HEranHO NpUKMMae
[IpesupenT Pecny6uiiku i mojjae oro Ha 3aTBepKEHHS
CeliMy Ha HaWOJIM>KYOMY 3acCiiaHHi, a B epiof, Mix cecisiMu
- HeramHO CKJMKae mno3auyeproBy cecito Ceiimy (cTaTTi
84(16) i 142 KoHcTuTywii);

0 y MoszgoBi - OroJiolleHHd CTaHy BiMHU € OJHUM 3 ,0CHO-
BHUX TNOBHOBaXX€Hb MOJIIOBCHKOTO MapJiaMeHTy (CTaTTs
66 KonctuTynii), ogHak y pasi 36poiiHoro Hamajay Ha
kpainy [lpe3supeHT Pecny6siiku MosijoBa BXKUBa€ 3aX0/jiB
JJIsi MOoro BiJAOWTTS, OroJIOUIYE CTaH BiMHKA 1 HeramHo
NOBiJOMJIIE NpPO ILie napJjaMeHT. fKIo napJaMeHT He
3acifia€, BiH CKJIMKAETHCA BiNIOBIJHO 10 3aKOHY POTATOM
24 roauH nicag HanaAay (4. 3 ct. 87 KoHcTuTynii);

U yIoabwi -, CeliMm npurMae pilieHHd BifJ iMmeHi Pecniy6Jtiku
[Tosibla Mpo cTaH BilHU i Npo ykaageHHs MUpPY”~ (CTATTs
116(1)). ,fAkmo CeiiMm He Moxe 3i6paTHCcs Ha 3acifjlaHHS,
[IpesupenTt Pecny6siku [losiblia orosioniye ctaH BilHU
(ctatTa 116(2));

231



Kwuwmodg Exxapom

232

Y PymyHil fs14 orosiomieHHs cTaHy BiHM [lanaTa genyraris
i CenaTt 36upalTbCAd Ha CcHiJbHe 3aciiaHHA (cTaTTs
65(2)(d) Koncturyuii);

Y Cepbii pilieHHs Npo BilHY Ta OroJIOLIEeHHsS BOEHHOIO
cTaHy npuiMatoTbcs HanjionanbHuMU 360pamu (ctatTts 99,
n. ,a” 5 KoHcrutynii). ¥ pa3i HEMOX/IMBOCTI CKIMKaHHA
HanjioHaspHux 300piB pilleHHA NpPO BBeJeHHS BOEHHOTO
CTaHy HpulMaeTbcs cnisibHO [lpe3upeHToM Pecny6.iky,
['onoBoto HanionanbHux 360piB i [Ipem'ep-miHicTpoMm
(ctatta 201 Konctutynii). [licasa oroJiolieHHSI BOEHHOTO
ctaHy HarjioHanbHi 360pu 306UpalOTbcsl 6e3 BUKJIUKY
(ctarta 106 KoHctuTy1ii), 106 3aTBepAUTH ,BCi 3axX0/H,
AKi BBOJASATBHCA Ha mepioJ; BoeHHOro craHy” (ctatTta 201
KoHcTuTynii);

Y CnoBeHii ypaz npocuTs /lep>xaBHi 360pH OTOJIOCUTH CTaH
BiliHU (cTaTTs 92 KoHCcTUTYLIT);

Y Type4y4yuHi - OroJsiolmleHHd BiHHU HaJIeXXUTb Belukum
HalioHasbHUM 360paM Typewyuunu (cratta 87 KoHcTu-
Tyuii). ¥ pasi panTtoBoi 36poiiHOi arpecii mpoTH KpaiHu
B nepioj, kosiu Benuki HanioHasnbHi 360pu TypedyuynHUu He
CKJIMKAIOThCS, i KOJIM HeoOxifjHe HerawHe pilleHHS MpPO
BUKOPUCTaHHA 30pOMHHUX CUJI, TAKe pillleHHS pa3oM 3 MO0i-
Ji3alilHMM Haka3oM Moxe OyTh BujJaHe l[lpe3uzeHTOM
Pecny6usiku (ctaTTs 92 KoHcTuTynii);

B YKpaiHi - BepxoBHa Paga 3a noganHsaM I[Ipe3sugeHTa
oroJiomye ctaH BiHU (4. 9 cT. 85 KoHcTuTy1ii) Ta 3aTBe-
pAxye ykasu Ilpe3nseHTa npo BBeJJeHHS BOEHHOIO CTaHy
(4. 31 cT. 85 KoHcTuTyLii);

B VYropuuuai BoeHHuMM cTaH oroJsomye HanioHanbHa
acambJuies (crarta 1 Konctutynii). fAkmo HarioHasnbHa
acaMmbJiesl He 3/laTHA NPUMHATHU Take pilieHHs, [Ipe3naeHT
Pecny6Jiiku ynoBHOBaXKEHUW Or0OJIOCUTA BOEHHHM CTaH.
HauioHasnbHa acambJsiess ,He B 3M03i" NPUUHATHU TakKe
pilleHHd, «AKLW0 BOHA He 3acifalTh, 1 Lie CKIUKAHHA
CTUKAETbCSA 3 HenepeObOPHMMHU TPYAHOILAMU 4epe3 Opak
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yacy abo 00CTaBMHHM, W0 NpPU3BOAATH [0 BBeJEeHHA
BOEHHOIO, HA/[3BUYAMHOIO YHW HA/J3BUYAHMHOIO CTaHY».
@akT He3aTHOCTI acaMbJiel MPUMUHATHU pillleHHS, a TAKOX
baKT 3aKOHHOCTI BBeJIEHHS BOEHHOIO, Ha/A3BUYalHOTrO
1 cTaHy 3arposu Jep>KaBi BCTAaHOBJIOKTb — OJHOT'0JIOCHO —
['onoBa HanjionanbHoi acamb6uJiel, ['osioBa KoHcTUTYLiHOTO
Cyny i llpem'ep-minictp” (ctatTta 48, nyHktu 3, 4, 5
KoHcTtuTynii). HanioHanbHa acambJjiess po3rJisgja€e 3akKo-
HHICTb OrOJIOUIEHHSI CTaHy BIMHM Ha CBOEMY IepLIOMY
3aciflaHHi micad BU3HAYEHHA CTAHY HeCIPOMOXXHOCTI
i npuiMaE pinieHHs Npo NPaBOMipHICTb BUMHEHUX Aill. [sis
NPUMHATTS pillleHHS 3 1bOr0 NUTaHHS HeobOxigHa 2/3
rosiociB 4ieHiB acamb6Jiei (cratTta 48(6) KoHnctutynii).

3a pilleHHsIM Npe3u/ieHTa B KpaiHi BBOAUTHCS BOEHHUM CTaH:

0

0

XopBaris - BiiHa oroJiomyeTbcs [Ipe3anieHToM Ha niAcTaBi
pimieHHs1 XopBaTchbkoro Cabopy (ctatta 99 KoHcTuTy1iii);
QiHnAHAiA - ,NIWTaHHA BiMHU i MUpy BupimytoThesa [Ipe3u-
JeHToM 3a 3rogoto Eduskunty” (ctattsa 93 KonctuTyuii);
JlatBia - cTaH BiMHU orosiomyeTbcad [lpe3nzeHTOM Ha
nigcrasi pimenHs Ceiimy (ctatta 43 KoHcTuTynii), akui
HeramHo CKIuKaeThbed [IpesngeHTom, ,AKILO iHIIA AepKaBa
oroJiolye BikiHy JIaTBii a60 HenmpHUATe b IOPYLIYE KOPJLOHU
JlatBii” (ctaTTsa 44 KoHctutyuii).

HaBeneHuil Bulle mnepesik MiATBEpIKYe Te3y Npo Te, LI0
B NpPOaHa/li30BaHHUX JiepKaBaX MpaBO NpUHMATHU pilleHHS MpPo
OTO0JIOLIEHHS CTaHYy Bil{HU sIK IPaBOBOTO CTaHY CIIPAB, IK MPABUJIO,
HaJIeXKUTb NapJiaMeHTy abo rJaBi JepKaBH, IKUH OTOJIOLIYE CTaH
BillHM Ha mizicTaBi pillleHHS MapJaMeHTy>>.

y

NOJIbCbKIM JJOKTPUHI BUCJOBJIOTBCA CYMHIBH 1100

JIETITUMHOCTI HaZlaHHSA Li€l komneTeHLil CelMy, OCKiJIbKU BiH He
€ ,OpraHoM, IKUM 3alMa€TbCA MIXKHAPOJAHUMH BiJHOCHHaMM Ha

55 Y nBomasaTHUX NapJiaMeHTaXx pillleHHS Ipo CTaH BilHU NpUAMaloThb a6o
0o6uABi manaTtu (KoXHa OKpeMo), ab0 0oJjHa 3 MaJiaT, a iHIIA He 6epe y4acTi
B YXBaJIeHHI] pillleHHs, a60 061/ Bi MasaTU 36UPaOThCS HA CIiJIbHE 3aciJaHHS.
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nocTifiHiA ocHOBI”>¢. ToMy He iCHye chellia/li3oBaHOro amapary,
KWW OU JONOMIr OL[IHUTH CUTYyallil0 Ta BUOPATH ONTUMaJbHUMN
BapiaHT pillleHH.

3 iHmoro 60Ky, TOW ¢akT, L0 MNapJaMeHT HajiJeHUu!
BiZMOBIIHUMY NOBHOBAXX€HHSIMH, MiATBEPIKYETbCA HOr0 Ipe-
ACTaBHULIBKUM 1 BOJAHOYAC [JIIOPaJTiCTUYHUM XapaKTepoM. [lapsa-
MEHT HallIupIle Npe/CTaBJIsIE CyBepeHa>’.

Cnpo6a NpUMUPHUTHU Lii ABi TOYKH 30py NOJIATAE B TOMY, 1100
3pOOUTU MOXKJIMUBICTH MapJiaMeHTy 3/[iiCHIOBAaTHU CBOI MOBHOBa-
)KeHHA LI0A0 BBeJeHHA BOEHHOIO CTAaHy B 3aJIeXKHOCTI Bij
II0JlaHHA BUKOHAaBYOI'0 OpTaHy.

B VYkpaini Taku¥ 3anuT Mae BuUxoAUTH BiA IlpesupgeHTa,
a B CsioBeHil - Big ypsaay. llikaBe pilieHHs npuiiHATO B YopHoropii,
Jle B3aEMO/Ii10 BCiX BU/iB opraHiB BjaJu y chepi 060poHHM i Ge3me-
KU 3abe3mneuye Pasja 060poHU i 6e3meKu Ha 4oJi 3 Npe3uJeHTOM
i y cksiazii mpeM'ep-MiHicTpa i rOJIOBU MapJiaMeHTY, IKa BHOCUTD
NPOMO3ULiI0 PO OrOJIOLIEHHS CTaHY BIMHU.

Y BumnajKy fepakas, e pillleHHd PO CTaH BiMHU NPUHMMAETHCA
Npe3rIeHTOM Ha OCHOBI NMapJiaMeHTCbKOI MOCTaHOBU, HEOOXIIHO
NOCTaBUTH NUTAHHA, YU O3HA4Ya€ e, L0 M[apJaMeHTCbKa
NOCTaHOBA MOXe OyTH mnepeBipeHa, 1 1[0 Mpe3UJeHT He
3alpoBa/lUTh CTAaH BIiMHU BCymneped NO3ULil mapJsaMmeHTy. lle
CTOCYETbCsl, 30KpeMa, XopBarii®8 Ta JlaTsil.

[llo ctocyeTbca XopBaTii, TO B TMNOJbCbKIA AOKTPHUHI
BUCJIOBJIIOETbCA JIyMKa, 10, Xo4ya BiWHYy Bupimye Cabop, To:
,OZlHaK AJ1g TOTrO, 100 Lie pilleHHs apJiaMeHTy HabyJl0 YNHHOCTI,
HeoOxiHe odilifiHe oroJsiomeHHs BiliHU [Ipe3ugeHToM”>?. Takum
YUHOM, MabyTb, MOXKHAa 3pOOUTH BUCHOBOK, IO NPE3UJEHT He

56 W. Wotpiuk, op. cit,, c. 35.

57 Ibidem.

58 Jlus. K. Sktadowski, System rzqdéw w Republice Chorwacji, Jlon3s 2013,
c.283.

59 ]. Karp, M. Grzybowski, System konstytucyjny Chorwacji, Bapmasa 2007,
c.72.
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3000B'sI3aHUI Or0JIONIYBATH BiliHY, SIKILIO BiH He MO/ IJISIE MO3UILiI0
napJiaMeHTy.

3 i"Hmoro 6oky, ]. Zielinski, nmumydyun npo o6roBoproBaHy
KOMIIeTEHIIil0 npe3ujieHTa JlaTBii, BUKOPHUCTOBYE Lie GOpPMYJIIO-
BaHHA: ,BUKOHye pilleHHda MapJaMeHTy L0A0 OroJIOLIeHHH
BiliHK"®0, [le HAYe6TO TOBOPUTH MPO Te, L0 MPE3UJeHT He MOXKe
BIZIMOBUTHUCA BUKOHYBATH Lie pillleHH4.

3Bakalo4M Ha HeOOXiAHICTb NMPUUHATTHA WBUJAKUX pilIeHb,
JesKi 3aKOoHOJlaBlli, 3a/MIIAl0YM NUTAHHSA OroJIOUIEHHS BiHMHU
B KOMIIETEeHIii Nap/laMeHTiB, nepebayaloTh creliajbHi HaJ3BU-
YalHi npoueaypH.

Hanpuknaa, koHctuTynii Anbanii, Jiuteu, Moagosu ta Type-
Y4YUMHU Nepef0aydaroTh, 0 pillleHHS NpO BBeJEHHS CTaHy BiMHHU
NPUUMAEThCS NPE3UIEHTOM, a He MapJIaMeHTOM, KOJIM 30pOMHUN
Hanaj Bxke BifOoyBcs, B Bosrapii - ko mapjaMeHT He 3acifae,
a B [losibii, YopHoropii, Cep6ii Ta YropuuHi - KoJiv napjiaMeHT He
MoOKe 3i6paTucs.

OfHak mnOpaBUJIO 3aJUIIAETBCA HE3MIHHUM - Y KpalHax
llenTpasibHOI Ta CxiHOI EBpPOMNM pillleHHsS NP0 CTaH BilHU HaJe-
KUThb MapJlaMeHTy, 3aMiCTh HBOTrO, 3a JOJAaTKOBUX yMOB, MOro
MOXe YXBaJIMTU IMpe3uZieHT. byab-dKe iHIle pilleHHA CJij
pO3r/IA/aTH K BUHATOK 3 bOr'0 IIpaBUJIa.

VI. KoHcTUTY1LilHi HOpMM 3a6e3NeYeHHs CTa0i/IbHOCTI ypA/iB
nic/isl BBeleHHAA BOEHHOT'O CTaHY

OpHieto 3 icToTHUX OQYHKLIA KOHCTUTYLIl € cTabinizyroua
¢yuknia®l, 3aBganHsa KoHctutyuii - cbopmyBaTH CTabibHUHY,
IOpUJIMYHO 0060B’SI3KOBHM 00pas AepkaBu®2. 0co6JIMBO BAXKJIMBO
HNiATPUMYyBaTHU TaKUM CTaH B YyMoOBax BiMHU. /[liga 1boro

60, Zielinski, Parlament f.otwy, Bapmaga 1997, c. 32.

61 lerasbHime auB.: R. Grabowski, Zréznicowanie trybu zmiany jako kryte-
rium klasyfikacji konstytucji wspotczesnych parnstw europejskich, Yemys 2013,
c. 23.

62 Tus. A. Bataban, Funkcje konstytucji [w:] Charakter i struktura norm konsty-
tucji, pep. J. Trzcinski, Bapmasa 1997, c. 9.
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KOHCTUTYLIIMHUN 3aKOHOJaBellb BHUKOPHUCTOBYE CleliaJbHi
CUCTeMHI IHCTpyMeHTH. [lo HUX HaJieXaTb: NPOLOBXKEHHHA Ta
3a00poHa CKOpPOYEHHSl CTPOKY MOBHOBa)KEHb MpeJCTaBHULIbKUX
opraiB, MoB'sA3aHUX i3 3a60pPOHO0 BUOOPIB Mij Yac Ta NPOTATroM
neBHOro nepiofy micasa BiMHM (BOEHHOTO CTaHy), 3abopoHa
BHeceHHA 3MiH 0 KoHcTUTyuil Ta iHIIKMX akKTiB, L0 MaKwTb
byHnaMeHTa/lbHE  KOHCTUTYIL[iiHe  3HAueHHs, a  TaKO0X
MOXJIMBICTb BUJIAHHA YKa3iB, 1110 MAalOTh CUJIy 3aKOHY.

[liz, yac BOEHHOro CTaHy IpeACTAaBHULLKMM OpraHaM Mae
HaJlaBaTUCSA 0COOJMBUM 3axUCT. B OCHOBHOMY 1ie 3BOJAUTBCS [0
3a00pOHHU PO3NYCKY MapJaMeHTY MiJ 4ac HaZ3BUYalHOT0 CTaHy Ta
NpPOJOBXKEHHSA TepMiHy MOro NOBHOBaXXeHb, INPUHAWMHI [0
3aKiHYeHHS Ha/|]3BUYaWHOI0 CTaHy.

Cepen kpaiH, npo fKi WILJIOCH, HAlPUKJIAZ;:

[0 Konctrutyuisa bBosarapii nepeapb6adae, umo ,y pasi BiHHH,
BOEHHOTO ab0 iHIIOro Ha/JI3BUYaNHOTO CTaHy, pO3M04YaToOro
nii yac abo micas 3aKiHYeHHSI TepPMiHy MNOBHOBaXKEHb
HapoaHux 360piB, TepMiH iXHiX TOBHOBaXX€Hb MPOJOBXKY-
€TbCS 10 IPUNIMHEHHS TaKUX 06cTaBUH” (cTaTTA 64);

[0 Koncrutyuia XopBarii nepeabayae, 10 TepMiH NOBHOBa-
*KeHb JlenyTaTiB XopBaTcbkoro Cabopy Moxe 6YTH NpoJo0-
BXXeHHU 3aKOHOM JIMIlle B yMOBaX BOEHHOTO CTaHYy (CTaTTs
76);

[0 Konctutyuiss YopHoropii npoJoBXKye MaHAAT JeNyTaTiB
i [IpesugenTa go 90 gHIB mic/s 3aKiHYEHHS CTAHY BiWHH,
AKILO IXHI NOBHOBAXXeHHs 3aKiHYYKOTbCA IMiJ 4ac BIWHU
(ctaTTi 841 97), i 3a60pOHSIE PO3MYCK MapJIaMeHTy B CTaHi
BiliHU (cTaTTs 92);

U KoHcrutynia EcTonii 3a60poHs€ nmpoBeJeHHs NapJaMe-
HTCbKUX, PEe3UeHTCbKHUX BUOOPIB i BUOOPIB 10 MicleBUX
paj miJ 4ac BOEHHOrO CTaHy, BOAHOYAC 3a3HadaryH, W10
TepMiH IXHiIX NOBHOBa)X€Hb He MOKe OyTH [OCTPOKOBO
npunuHeHuu (§ 131);
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4

KoHnctutynia I'penii npoJoBxye TepMiH NOBHOBaXKEHb
[Ipe3ugenTa i Ilanatu genyraTiB [0 3aKiHYeHHS BiMHHU
(crarTi 301 53);

Y Koncrutyuii JIuTBU 3a3HaveHo: ,AKIL0 JaTa NpoBeLeHHSA
yeproBUX BUOOPIB MpUIaJa€ Ha Nepio, BOEHHUX AiH, CelM
a6o [pe3uaent Pecny6siky npuiiMae pilieHHs npo npojo-
BXXEHHS CTPOKy noBHOBaxkeHb Celmy, [IpesupenTa Pecny-
6s1iku 260 MicueBUX paj,. Y I1bOMy BUIIaIKy BUOOPU TOBUHHI
OyTHU MpU3HAYEHI He Mi3Hillle, Hi>Xk Yepe3 TpH Micdli micias
3akiHyeHHs BiHU" (cT. 143);

KoHcTuTynia MosifoBU [103B0OJIA€E IPOJOBXKEHHS IOBHOBA-
keHb [lapsamenTy i [IpesuzeHTa y BunajKy BiHU LIJIAXOM
NPUKHATTS opraHiyHoro 3akoHy (ctaTTi 63 i 80) i 3a6opo-
Hsi€ po3nyck [lapsiamMeHTy nij yac BifiHM (cTaTTs 85);
Konctutynia Ilonbiui nepegbayvae, mo mij yac HaA3BHYa-
WHOro crtaHy i nmpotsaroM 90 [HIB micjs HbOrO TEpPMiH
NOoBHOBaXkeHb CeliMy He MoOXe OYTH CKOpO4YeHUH, BUOOpU
fo Ceunmy, CeHatry, IlpesupeHTa, opraHiB MicLeBOro
CaMOBpPSAAYBAaHHSA He IPOBOJAATLCSH, & TEPMiH IOBHOBAaXKEHb
X OpTaHiB NpoAoBXKYy€EThbCA (cTaTTs 228(7));
KoHcTuTyniga PyMyHil nNpoJoBXye TepMiH NMOBHOBaXXEHb
[Tanatu genytaTtiB i CeHaTy A0 3aKiHYeHHS BiliHU (CTaTTs
63), /[03BOJIIE TPOJOBXUTH TEPMiH NOBHOBa)KE€Hb
[Ipe3aujieHTa OpraHiyHUM 3aKOHOM Yy pa3i BiiHU (cTaTTs 83)
i 3aboponsie [IpesuaeHTy posnyckaTtu [lapaamMeHT mif 4yac
BiliHU (cTaTTs 89);

KoHctutynis Cep6ii He TiIbKM 3a00pOHSE pPO3MYCK
HapogHux 360piB niJf Yac BOEHHOTO CTaHy, aJjie ¥ HaKa3ye IM
BiITHOBUTHU BCi CBOI NMOBHOBaXXeHH{ A0 KiHISA BOEHHOIO
CTaHy, K0 300pu OyAyTb pO3MNylleHi Mpe3uJeHTOM [0
BBeJleHHS1 BOEHHOro cTaHy (cT. 109), a TakoX 3axuIlae
i npomoBXKye TepMiH I[OBHOBa)XeHb IIpe3uJieHTa ,/J0
3aKiHYeHHA 3 MicAliB 3 [HSA NPUIAHEHHS [ii BOEHHOIO
ctany” (cT. 116);
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U KoHctutynia CnoBayurHU 3abopoHsie [IpesugeHTy po3mny-
ckaTu HanioHanbHy paay nig yac BiiHu (ctaTTa 102(1)(e));

[0 Konctutyuisa CyoBeHii nepenbadae, 10 SKIIO TepMiH
noBHoBaxkeHb [lep>kaBHUX 300piB i [IpesuzgeHTa 3akiHuy-
€TbCA y BOEHHHUM 4Yac, TO BiH MPOJOBXKYETbCA Ha WLIICTh
MicaliB micisg NpUNyMHEeHHS BilicbkoBUX AiK (cTtaTTi 81
i103);

U0 BignmoBigHo #o0 KoHctutyuii Typewyyunnu: ,Akumo yepes
BilHYy HEMOXJIMBO MNpPOBeCTHU BUOOPH, Besuki Typeubki
HaljiOHa/JbHI 360pU MOXYThb MNPUWHATH pillleHHS MpOo
nepeHeceHHs BUOOpIB Ha OAUH piK. KO NpUYMHU [Jid
nepeHeceHHs1 BUOOPiB He 3HUKaIOTh, Besvki HalioHa/IbHI
360pu TypeyyWHU MOXKYTb, BiMOBIAHO A0 NpPOLEAYPH,
NPUHHSATH pillleHHs NPO HOBe NepeHeceHHs (cTaTTs 78);

[0 BignoBigHo f0 KoHcTUuTylil YKpainu: ,fKI0 CTPOK MOBHO-
BaxeHb BepxoBHOI Pagu YkpaiHy 3aKiHYyeTbCA B YyMOBax
BOEHHOTO ab0 Ha/I3BUYAaWHOr0 CTaHy, ii MOBHOBAaXKEHHS
NPOZOBXKYIOTbCA 0 JHA MepLIOro 3acijaHHd Mepuioi cecil
BepxoBHoi Paau YkpaiHu, o6paHoi micias ckacyBaHHS
BOEHHOTO ab0 Ha/J|I3BUYaMHOTO cTaHy (cTaTTs 83).

3abopoHa Ha BHECEHHS 3MiH 0 KOHCTUTYILii y BOEHHUM 4Yac
Ma€ XapaKTep rapaHTii CTabiJIbHOCTI KOHCTUTYLiIHHOTO NOPSAKY,
3ano06iraHHs 3MiHaM, BHECEHUM B ,eKCTpeMaJIbHUX CUTyalisix” o3,
HeJIONyIleHHS BUKOPUCTAHHSA CTaHy BiMHM B HEKOHCTUTYLIMHUX
IJISIX.

[TonpaBKU [0 KOHCTUTYLiIM MiJ 4yac BiHHU (BOEHHOTO CTaHY)
npsiMo 3a60poHs0Th, Hanpukaaj: KoHctutyuis YopHoropii (cT.
156), Ecronii (§ 161), Moagosu (ct. 142), loabwi (cT. 228(6)),
PymyHii (cT. 152), Cep6ii (cT. 204) Ta Ykpainu (cT. 157).

63 T. Motdawa, Naczelne wtadze paristwa w sytuacji nadzwyczajnych zagrozen
(doswiadczenia krajéw Europy Zachodniej) [w:] W. Jarmotowicz red., Pokolenia.
Kultura. Polityka. Ksiega Jubileuszowa na 65-lecie Profesora Bronistawa Gotebiow-
skiego, BapmaBa 1999, c. 335.
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3aKkoHOAaBL, NepeAbayaryy, L0 BillHA MOXe CTBOPUTH
nepewikogu /i QyHKIIOHYBaHHs MapJlaMeHTy MpPOTAroM ii
TPUBAJIOCTI, HAZIISAIOTh iIHIIMHK OpraH creniaJlbHUMH, pe3EPBHUMHU
3aKOHOZAaBYMMHM MOBHOBAaXXEHHAMH [0 BiIHOLIEHHIO [0 MapJia-
MEHTY, 3AiMCHIOBAHOTO 3aMiCTh HbOTO. Ll KOHCTPyKLiA € pi3HO-
BUJIOM HOPMAaTHUBHOIO aKTy, IKMM HA3UBA€ETbCA [ EeKpPeTOM Ha
nigcraBi Koncturyuii, abo fekpeToM Npo Jiep>KkaBHY HEOOXiAHICTh.
To6To HOpMaTUBHUH aKT i3 3 06’€KTUBHOI cheporo il 3aKOHY,
Ha/liJIeHUM HaJIeXXHOK KPUAWYHOK CUJIOK, BUJAHUU OpPraHOM
BJIa/l4, BiJMIHHMM BiJ, [apJlaMeHTy, Ha yMOBaX i B MexXax,
BU3HA4YE€HUX KOHCTUTYLi€r. CyTTEBI 03HAKUM TaKOro [eKpeTy
MOKHa CQOpMyJ/IIOBAaTU HACTYNIHUM 4YHUHOM: MiJ[CTaBOIO JJIs
JleKpeTy € 0Oe3nocepelHbO caMa KOHCTUTYLIiMHAa HOpMa;
KOHCTHUTYIIisl BU3HAYa€ 4yacoBy cdepy il JeKpeTy; KOHCTUTYIIis
BU3HAvya€ MaTepiasbHy chepy il JeKpeTy; yMOBOIO AJis AEKPETY
€ HAasIBHICTb CTaHy Jiep>kaBHOI HEOOXiJTHOCTi®%.
BuiesasHayeHi xapaKTepUCTUKU BiANIOBIJAOTh pO3NOpALKe-
HHSIM, 110 MalOTh CUJIy 3aKOHY, epe/ibaueHuM MoJabCbko KoH-
CTUTYLi€0 y cTaTrTi 234, a TakoX, HAIpHUKJ/IAJ, PilleHHAM,
npurHATUM y KOHCTUTYLifAX:
0 Xopsarii - ,Ilixz 4ac BoeHHoro craHy Ilpe3ngeHT
Pecny6Jiiku Moxxe BUJjJaBaTH YKa3Hy, 1110 MalOThb CUJIY 3aKOHY,
Ha MmiAcTaBi 1 B Me)axX NOBHOBa)KeHb, OTPUMAaHUX BIiJ
XopBaTtcekoro Cab6opy. Axumo XopBaTcbkuii Cabop He
3aciznae, [Ipe3ugeHT Pecny6Jiiku ymOBHOBaXKEHUN peETyJII0-
BaTH JleKpeTaMHy, 1110 MAalTh CUJy 3aKOHY, BCi IUTaHH4, AKi
BUMararlTbCs B yMOBax BOeHHOTo ctaHy” (ctatTta 100);

0 YopHoropii - ,Ili1 4ac BOEHHOT0 a60 HAa/I3BUYAWHOI0 CTaHy
ypAJ MOXe IPUUMaTH YKa3y, 1[0 MAalTh CUJY 3aKOHY, KL 0
napJlaMeHT He Moxe 3i6paTucd. Ypan nonae JeKpeTy, 10

64 JlerasbHime npo me auB.. K. Eckhardt, Rozporzqdzenie z mocq ustawy
w Swietle art. 234 Konstytucji Rzeczypospolitej Polskiej 8id 2 keimusa 1997 poky
[B:] J. Buczkowski, ]. Postuszny pen., Prawo-administracja-gospodarka w procesie
transformacji ustrojowej Rzeczypospolitej Polskiej, llimemunuis 2001, c. 126-142.
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MalTb CUJy 3aKOHY, Ha 3aTBep/xxkeHHd [lapsamMeHTy, 4K
Tinbku [lapsiameHnT 3Moxe 3i6patuca” (Ctarta 101);
CnoBenii - Axuo /lep>kaBHi 360py He MOXYTb 3i6paTucs
yepe3 HaJ3BUYalWHUU cTaH ab6bo BikHY, I[Ipe3ugeHT
Pecny6s1iku Moke, Ha pOXaHHA YpsA4y, BUJABAaTH YKasH,
1110 MalOTh CUJY 3aKOHY. JIeKpeTOM-3aKOHOM Y BUHATKOBUX
BUIIQJIKaX MOXYTb OyTH OOMeXeHI OKpeMi IpaBa Ta
OCHOBOIIOJIOKHI CcBO6OJHM, BiamoBifHO g0 craTrTi 16
Kouctutynii. IlpesugeHt Pecny6Jiiku mojae ykasu, 110
MalThb CUJIy 3aKOHY, Ha 3aTBep/pkeHHA Jlep>kaBHUX 360piB,
SK TIJIbKU BOHM CKJIMKaOThcA (cTaTTsa 108);

Typeyuyunu - ,Iliff 4ac HaI3BUYANHOIO CTAaHy, AKILO LbOIO
BUMara€e HaJ3BU4YalHUU cTaH, [Ipe3ugeHT Pecny6uiku
MOXe€ BHJAaBaTU MpPe3UJeHTCbKI yKasy, Ha HAKi He
NOIIMPIOITBLCA 0OMEeXeHHs, BUKJ/IaJIeHl y APYyroMy pedYeHHi
a6sany cimMHagusaToro cratTti 104. Ykasu IlpesujeHTa
Pecny6J1iku MaloTh CUJy 3aKOHY, IyOJIiKYIOTbCA B ,,YpAL0-
BOMYy BIiCHUKY 1 B TOM CaMMM JeHb MNOJANTbCA Ha
3aTBepKeHHs BeJIMKUX TypelbKUX HalliOHaJbHUX 300PiB.
3a BUMHATKOM BMIAJKiB, KOJIM 4yepe3 BilHYy abo ¢opc-
MaXKOpHi 06cTaBUHM Besiuki TypelbKi HallioHa/lbHI 360pu
He MOXyTb 3ibpaTtucsa. Ykasu [lpesupenTta PecnyO.iiky,
BUJIAHI MiJ 4Yac HAA3BUYAWHOIO CTaHy, PO3IJIAAAIOTHCA
i 3aTBepAKylOTbCd BesMkuMMM HalioHaJbHUMM 3060paMu
Type44rHU NpOTAroM TpPbOX MicAniB. [licasa 3akiHYeHHA
bOr0 CTPOKY He3aTBep/xKeHi Ykasu Ilpesuzenrta Pecny-
O/1iKM NIPUMUHAIOTD AiTH 3rifHO i3 3akoHOM (cTaTTa 119).

OnucaHi BuUIle IHCTPYMEHTHU TMOKJMKaHI 3a0e3MeuyuTH
Oe3nepepBHicCTb (QYHKI[iOHYBaHHS Jep:KaBM B yMOBax BillHM.
[lepeBipuTH ix epeKTHUBHICTb, 3BUYAWHO, MOXJIMBO JIMLIE Ha
MpaKTUL.
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VII. lonycTUMiCTh HaA3BUYaWUHUX OOMEKeHb NPaB JIIOAUHHA

Y mnpoueci 3aKOHOTBOPYOCTI BCTAaHOBJIOIOTbCA MeXi IpaB
i cB060J. Mexi npaBa BU3HA4YalOTbCA 0OCATOM HaJlaHUX MOBHO-
BakeHb. Mexi cB0601M BU3HA4YalOThCA cheporo 3ab0poHEeHHUX ab0
HaKa30BUX AiH. 3 11iei ToukU 30py, cBO6o1a - 1ie chepa NOBEeIiHKHY,
BiJIbHA BiJ Haka3iB ab0 3a00pPOH YMHHOIO 3aKOHOJABCTBAa, LI0
CTBOPIOE 30HY BUIBHOTO BUOOPY noBeAiHKU. CTaH BillHU 3MiHIOE 1Lii
Mexi, 36isblIyo4d cdepy HakasiB i 3a60pOH, BTPy4aOUMCh
y cB0060AM, 0OMexywuu cdepy MNOBHOBAXKEHb, BTPY4YAlOUYUCh
y mnpaBa. BoHM [03BOJISAIOTH O0OMEXyBaTH MpaBa JIIOJUHU
B Oi/IbLIIM Mipi, HI>XK 1le MO>K/JIMBO, KOJIM CTaH BiHU He 3alpoBa-
JDKEHO.

3aBJjaHHA 3aKOHOJAaBLA - BHU3HAYUTU O0OCAT [AOIMYCTUMHUX
obMexxeHb. lle MoxkHa 3poOUTH JBOMa CIOCOOAMU: IMO-NEpLIE,
BKa3aBLIU MaTepiasbHy cdepy AONYCTUMUX 0OMEKEHD, MO-/IPYTE,
BKa3aBLUU JJONMYCTUMHUU CTYNIHb [JUX 0OMeXKEeHb.

MarepiasibHUN 06CAT AONYCTUMHUX OOMEXEeHb MOXe OyTHU
BU3HAYEHUHN WIJISAXOM CTBOPEHHS MO3WTHUBHOIO KaTaJIOTy MpaB
i cBO6O/, AKi MOXKYTb OyTH 00MeXKeHi, ab0 HEraTUBHOI'O KaTaJIory
npasB i cBO60/, IKi He MOXKYTb OyTH 0OMeKeHi.

[lepmnii cmoci6 6yB 3actocoBaHui y JIuTei (ctaTtTa 145
KoHcTuTynii), ToAi Ak Apyrui cnoci6 1010 CTaHy BiliHU o6paiu
nosbcbkui (ctatta 233(1) KoHcTuTyii), 6oarapcbkuil (cTaTTs
57 Koncrtutynii), xopBaTcbKuil (cTaTTs 17), YOPHOTOPCHKUU
(crarta 25 KoHcTtuTynii), ectoHcbkuil (po3ain 130 Konctutyuii),
cepbebkuil (ctaTTa 202 KoHcTuTynii) Ta cioBeHCbKUH (CcTaTTA
16) 3aK0HO/1aBYi OpraHu BJIAH.

3a3HayeHHsI NPUHUHATHOTO PiBHS 0OMeXKeHb IM0JISITAE, 30KPeEMa,
y BU3HAY€HHI HACJiAKIB, IKi He MOXYTb CIPUYMHUATHU 0OMEKEHb.
WpeTbca Hacammepes, Npo TepeHeceHHs Mexi 3a60pOHU
JUCKpUMiHaLil Ha 4ac Al Hai3BUYaWHOro ctaHy. Taki pilieHHs
MicTaATbcA B KoHcTuTynisx YopHoropii (ctatts 25) Ta INosabii
(crartsa 233(3)).

3 TOYKM 30py CTaHZApPTiB 3aXUCTy NpaB i CBO6O/I, MIO3SUTHBHUU
nepeJsiik Npa., IKi MOXKYTb OyTH 0OMeXKeHi y 3B'S3Ky 3 BiMHOIO,
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€ KpalllUM pillleHHAM, ajle HOTro TaKO0X CKJIaJHille chopMyII0BaTH.
[TonbCcbKi ekcniepTH, 4K npalnoBaad HaJ, IPOEKTOM KOHCTUTYIIII,
He 3MOTJIH I[bOT'0 3pO6UTHOS.

VIIL. IHIIi KOHCTUTYLiMHI N0JI0KEeHHS 040 BillHU

BiliHa TakoX 3'ABJSAETbCA B KOHCTUTYLAX AepxkaB LleHTpaJ-
bHOI Ta CxifHOI €BpONM B KUJIbKOX IHIIUX KOHTEKCTaX, OKPIM
3a3HauYeHUX BULIE.

Hanpukiaz, y nos0oxeHHsX, 1110 CTOCYIOTbCS OpraHisanil cyio-
BOI BJIaJAM Ta JONYCTUMOCTI CTBOPEHHS BIMCbKOBUX CYZiB
(,BilicbkoBa IOCTHUIiSI CKACOBYETHCS, 32 BUHSITKOM BOEHHOT0 Yacy”
- ctarTtsa 84 Konctutyuii ABctpii; ,IlpaBocyaas B JlaTBii 3aiKicHIO-
ETbCSI OKPY>XHHMH CyJZilaMH, MOBITOBUMHU CyZaMu Ta BepxoBHUM
CyZOoM, a mif 4Yac BiMHM ab0 HaJ3BHYAWHOIO CTaHy — TaKOX
BilicbkOBUMM cygaMu” - cTaTTs 82 KoHcTUTY1Iii) a60 BUHATKOBUX
cyniB (,HaasBuuaitnuii cyj abo cripoliieHe NPOBa/PKEHHSI MOXKYTh
OyTH BCTAHOBJIEHI JiMlle HA Yyac BiKHU” - ctaTTa 175(2) KoHcTH-
Tyuii [loabmi).

KpiMm TOro, B OCHOBHMX 3aKOHax PO3IJ/SJAIThCS: MUTAHHSA
BOEHHUX penaparii (m. 15 cT. 10 KonctuTtynii ABcTpii), morssaay 3a
BilicbkoBuMu Moruaamu (m. 15 ct. 10 Konctutyuii ABcTpii),
3ab60poHa mifgOyproBaHHA ab0 po3naioBaHHA BikHU (cT. 39
Konctutynii Xopsarii, ct. 32 Koncrutyuil Mosigosy, ct. 30 Kon-
ctutyuii Pymysnii; ct. 50 Konctutyuii Cep6ii, ct. 37 Konctutyuii
Ykpainy, ct. 63 Konctutyuii CiioBeHii); npaBua pekBi3ulii s
notpeb 36pOMHUX CUJ Yy BUNAJKy BiiHU (4. 3 cT. 18 KoHcTuTyuii

65 Ha 3aciganni IlifkomiTeTy 3 mUTaHb MiATOTOBKH, 3araJibHUX MUTaHb
i BcTynHUux noJsioxkeHb Konctutynii 16 kBiTHA 1996 poky ekcnept KoHctury-
niHoi KoMicii, mpodecop L. Wisniewski 3asaBuB: ,Hamu 6y.J1a 3pobJieHa cripoba
NO3UTUBHOIO PO3pPaxyHKy IiJi 4yac 4OTHUPbOX 3yCTpiued eKclepTHOI rpynu
nocmisib. Mu crepevasiucs mpo Te, 0 sAKoi Mipu MOXHa 0O6MEXYBaTH KOXHe
npaBo i cBo60/y. Bysin BUC/IOBJIeHI HACTI/IbKK pi3Hi YMKH, 110 MU He 3MOTJIN
JifTH [0 3roAu. 3peuITow OyJia NpUUHATA Bepcis, Ky Jierko ocnoputu” - Ko-
misja Konstytucyjna Zgromadzenia Narodowego, Biuletyn XXXIII, BapiiaBa
1996, c. 54.

242



BitiHa sik npedMem KoHCmMUmMyyiiiH020 pe2y108aHHS. 3ay8aiceHHs Yy C8IMUIL...

I'penii); ocobsnBa Typ60Ta JepKaBU MPO BeTepaHiB, iHBasmifiB
BiliHH, KepTB BiliHY, BAIB Ta cupitT BiHU (cT. 102 KoHcTuTyuii
Agcrpii, 4. 2 cT. 21 Konctutyuii I'penii; cT. 69 Konctutyuii Cepb6ii,
cT. 61 Kouctutyuii Typeuuuny; ct. 50 Koncrutynii Cioesii, CT.
19 Konctutynii Pecny6usiku [losibiia); mnpaBuja HaJaHHS
0COOMCTUX MiJIBT i yac BikiHU (4. 4 cT. 22 KoHctutyuii peii);
NpU3HAaYeHHS TO0JIOBHOKOMaHJAyBaya Mmif, 4yac BikHU (cT. 42
Konctutyuii JlaTBii, ct. 134 Konctutyuii [Mosbiii); 3a6opoHa
pedbepeHayMy 3 NUTAHb NOYATKY BiMHU Ta YKJaJleHHS MUPY (CT.
73 KoHctutyuii JlaTBii); BUK/IIOYEHHS 3 MOHATTS NPUMYCOBOI
npaiji rpoMa/isiH mij yac BiHU (cT. 48 KoHcTuTyii JIMTBY, CT. 26
Konctutyunii Cep6ii, ct. 43 KoHctutynii Ykpainu); 3abopoHa
nponaraigu BiHM (cT. 135 KoHcTuTyuii JIUTBU); BiACYyTHICTb
TepMiHY [JABHOCTI MNPUTATHEHHA [0 BiANOBiZaJbHOCTI 3a
BilicbkOBIi 3710uMHHU (CT. 34 Konctutyuii Cep6ii, cT. 43 KoHncTuTyuii
Pecny6siku [losibiia); 3a60poHa 3BepHEHHS [0 KOHCTUTYLiMHOTO
Cylly W0A40 HEKOHCTUTYLiMHOCTI mifg 4vac BidHU (cT. 148
Kouctutynii TypeuunHu).

IX. 3aMicTh BUCHOBKY

[IpoBesieHMU BHILEe aHa/i3 3a CBOEK CYTTH € MOBEPXHEBUM.
[lorsinbsieHa XapaKTepUCTUKA KOHCTUTYLIMHUX MOJIOKEHb INpPO
BiiHy, BIIMCAaHUX TaKOX Y NOJITUYHUU KOHTEKCT KOMXHOI
3 0O6roBOpIOBAHUX KpaiH, 3aC/AyroBy€E OKPEMOro MOHOrpadiuHoro
JOCJiIKeHHd. 3[4a€ThCA, OJHAK, 110 LbOr0 aHaJi3y Moxe OyTHh
JlOCTAaTHbO JJ151 TOTO, {00 pO3M0YaTH AUCKYCilo PO aZleKBaTHICTb
YYHHUX HOPMAaTUBHUX JOKYMEHTIB 10 yMOB Cy4acHOI BiHU.

Arpecisa Pocii npotu Ykpainu po3novasiacd He 24 sroToro 2022
poky. BoHa TpuBae 3 2014 poky, TOGTO 3 MOMEHTY 3aXOIJIEHHS
Pocieto KpuMy Ta nouaTkom KoHOJIiKTy Ha [loH6aci. Bxke B ToM yac
BUHUKJIM 3HA4yHi KOHCTUTYLiMHI Npo6JieMH, L0 NPOSBUJINCH,
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HaNpuk/aaA, y pimeHHax KoHcTUTyUwiMHUX cyaiB YkpaiHu Ta
Pocii®®.

3[a€ThCA, L0 B CYCHIJIbHUX HayKaX, BKJIIOYAK4YU IOPULUYHI
HayKH i 0c06JIMBO B Hayli KOHCTUTYL[IHOTO MpaBa, Ha »KaJib, BXKe
BKOTpe€, HACTaB 4yac [AJd WUPOKOI JOKTPUHAJIBHOI JUCKYCIl 11040
BiMHU. JlOCTOBipHI BHCHOBKM 3 HbOI'O, UMOBIPHO, MOXXHa Oyje
chopMyJIIOBaTH JiMlle Yyepe3 JesIKUW Yac Mic/sl TOro, K CTUXHYTh
3BYKM BiMHH, ajle Neplli rinoTe3u, Cxoxe, BXKe BapTO MOYUHATHU
BUCYBaTH.

JlirepaTtypa

Balcerowicz B., Czym jest wspdtczesna wojna?, ,Ethos” 2005, Ne 71-72.

Balcerowicz B., Kryteria bezpieczeristwa miedzynarodowego paristwa.
Komentarz [w:] S. Dabrowski, B. Goérka-Winter pen., Kryteria
bezpieczeristwa miedzynarodowego panstwa, Bapiasa 2003.

Balicki ]., O definicji agresji, ,Pafistwo i Prawo” 1952, Ne 7.
Balicki ]., Pojecie agresji w prawie miedzynarodowym, Bapmaga 1952.
Baluk W., Europa Srodkowa i Wschodnia w okresie poszukiwania wtasnej

tozsamosci politycznej oraz zmian systemowych, ,Rocznik Instytutu
Europy Srodkowo-Wschodniej” 17 (2019), z. 1.

Bataban A., Funkcje konstytucji [w:] Charakter i struktura norm
konstytucji, pen. . Trzcinski, Bapmasa 1997.

Banaszak B., Poréwnawcze prawo konstytucyjne wspétczesnych parnstw
demokratycznych, Kpakis 2007.

Bierzanek R., Symonides J., Prawo miedzynarodowe publiczne, Bapiapa
2004.

Cybichowski Z., Polskie prawo paristwowe, BapiaBa 1925.

Czaplinski W., Odpowiedzialnos¢ za naruszenie prawa miedzyna-
rodowego w zwiqzku z konfliktem zbrojnym, Bapmasa 2009.

Czaplinski W., Skutki prawne nielegalnego uzycia sity w stosunkach
miedzynarodowych, Bapmiapa 1993.

66 Jlu. K. Eckhardt, Status prawny Krymu w Sswietle orzeczen sqdéw
konstytucyjnych Ukrainy i Rosji, ,Przeglad Sejmowy” 2014, Ne 3, c. 249-258.

244



Bilina sik npedmem KoHCMUMYyYitiHO20 pe2yAl08AHHS. 3ay8aNCeHHs Y C8IMUII...

Czaplinski W., Wyrozumska A., Prawo miedzynarodowe publiczne.
Zagadnienia systemowe, Bapiiasa 2014.

Czuryk M., Podstawy prawne bezpieczeristwa narodowego w stanie
kryzysu i wojny. Stan kryzysu i wojny - zagadnienia ogélne, ,Roczniki Nauk
Spotecznych” 2013, Ne 3.

Dziminska-Mosio M., Instytucja stanéw nadzwyczajnych a stan wojenny,
»Przeglad Policyjny” 2016, Ne 3.

Eckhardt K., Rozporzgdzenie z mocq ustawy w swietle art. 234 Konstytucji
Rzeczypospolitej Polskiej 6id 2 keimus 1997 poky [w:] ]. Buczkowski,
J. Postuszny red., Prawo-administracja-gospodarka w procesie
transformacji ustrojowej Rzeczypospolitej Polskiej, [lepemuninb 2001.

Eckhardt K. Status prawny Krymu w Swietle orzeczen sqdow
konstytucyjnych Ukrainy i Rosji, ,Przeglad Sejmowy” 2014, Ne 3.

Ehrlich L., Prawo narodéw, Kpakis 1947.

Flemming M., Definicja agresji, ,Wojskowy Przeglad Prawniczy” 1975, Ne 2.
Goéralczyk W., Sawicki S., Prawo miedzynarodowe publiczne w zarysie,
Bapmaga 2020.

Grabowski R., Zréznicowanie trybu zmiany jako kryterium klasyfikacji
konstytucji wspotczesnych paristw europejskich, euys 2013.
Grzanowski W., Zagadnienie sankcyj miedzynarodowych Ligii Naroddw,
Bapmaga 1930.

Grzebyk P., Definicja zbrodni agresji (po konferencji przeglgdowej MTK),
,Panstwo i Prawo” 2011, Ne 1.

Grzebyk P., Idea wojny sprawiedliwej - od starozytnosci po czasy
nowozytne, ,Forum Prawnicze” 2010, Ne 2.

Grzebyk P., Si vis pacem, para bellum. O potrzebie badarn nad wojng,
»Forum Akademickie” 2022, Ne 11.

Keson T. |., Stan wojny a stan wojenny - zagadnienia formalno-prawne,
»Rocznik Bezpieczenistwa Miedzynarodowego” 2014, vol. 8, Ne 2.

Kotodziejczak M., Zewnetrzne zagrozenie parnstwa i napasé zbrojna
w ujeciu prawa miedzynarodowego i krajowego. Aspekty materialne
i formalne -zarys metodologiczny, ,Wiedza Obronna” 2021, Ne 4.

Kowalski M., Napas¢ zbrojna w prawie miedzynarodowym - w poszukiwaniu
wspbtczesnej definicji, ,Studia prawnicze” 2008, nr 3.

245



Kwuwmodg Exxapom

Kowalski M. W. Nauki spoteczne wobec nowej wojny, ,Forum
Akademickie” 2022, Ne 11.

Kranz ], Kilka uwag o suwerennosci panstwa [w:] E. Poptawska red.,
Konstytucja dla rozszerzajqcej sie Europy, Bapmasa 2000.

Kubiak K., Pozamilitarne zagrozenie bezpieczernistwa parnstwa, ,Zeszyty
Naukowe Akademii Marynarki Wojennej” 1997, Ne 3.

Kulczycki L., Nauka o paristwie, BapmiaBa 1929.

Lachs M., Walka o definicje agresji, ,Wojskowy Przeglad Prawniczy” 1952,
Ne 3.

Laska A. Suwerennos$¢ paristwa jako kategoria politologiczna [w:]
Z. Leszczynski, S. Sadowski red., Suwerennos¢ paristwa we wspétczesnych
stosunkach miedzynarodowych, Bapmagsa 2005.

Lassalle F., O istocie konstytucji, BapiaBa 1960.

Laski P., Znaczenie terytorium w prawie miedzynarodowym, ,Roczniki
Prawnicze” 12, ,Zeszyty Naukowe Uniwersytetu Szczecinskiego” nr 299,
Mlenun 2001.

Lazowski A., Zawidzka A., Prawo miedzynarodowe publiczne, BapuiaBa
2008.

Malendowski W., Podstawy traktatowe bezpieczeristwa Polski, ,Zeszyty
Naukowe ASW” 1983, Ne 33.

Masto K., Zbrodnia agresji w Statucie Miedzynarodowego Trybunatu
Karnego [w:] Studia z prawa miedzynarodowego i prawa Unii Europejskiej,
praca zbiorowa pod redakcjg Cezarego Mika, Topynb 2005.

Mickiewicz P., Kasprzycki D. D., Specyfika wspétczesnej wojny. Od wojny
szdstej generacji do wojny nowego typu, ,Forum Akademickie” 2022, Ne
11.

Motdawa T. Naczelne wtadze paristwa w sytuacji nadzwyczajnych
zagrozen (doswiadczenia krajow Europy Zachodniej) [w:] W. Jarmotowicz
red., Pokolenia. Kultura. Polityka. Ksiega Jubileuszowa na 65-lecie
Profesora Bronistawa Gotebiowskiego, BapiaBa 1999.

Morawiecki W., Srodki zwalczania wojny. Prawa i zwyczaje wojenne.
Zakoriczenie i likwidacja skutkéw wojny, Bapmasa 1957.

Morawiecki W., Walka o definicje agresji w prawie miedzynarodowym,
Bapmiara 1956.

246



Bilina sik npedmem KoHCMUMYyYitiHO20 pe2yAl08AHHS. 3ay8aNCeHHs Y C8IMUII...

Sktadowski K., System rzqdéw w Republice Chorwacji, Jlonzb 2013, c. 283;
J. Karp, M. Grzybowski, System konstytucyjny Chorwacji, Bapimasa 2007.

Szydtowski |., Liga Naroddéw i jej prawo, ,Przeglad Prawa i Administracji
imienia Ernesta Tilla” Rok LII, JIbBiB 1927.

Trejnis Z., System bezpieczeristwa wewnetrznego i zewnetrznego RP [w:]
D. Waniek, M. Gulczynski, System polityczny Rzeczypospolitej Polskiej,
Bapiaga 2009.

Warszawski ]., Zagadnienie rozbrojenia w prawie miedzynarodowem
i stosunkach miedzynarodowych, Bapmasa 1930.

Wierzchowiecka 1., Suwerennos¢ parnistwa w prawie miedzynarodowym
[w:] I. Gawlowicz, 1. Wierzchowiecka red., Koncepcje suwerennosci. Zbior
studiéw, BapmaBa 2005.

Winnicki Z. ], Europa Srodkowa czy Europa Srodkowo-Wschodnia?
Europejskie kregi cywilizacyjne, ,Wschodnioznawstwo” 2017, Ne 11.

Wotpiuk W. ]., Paristwo wobec szczegdlnych zagrozen, Bapmasa 2002.
Zielinski ]., Parlament t.otwy, BapmaBa 1997.

Znamierowska-Rak E., Pojecie i tozsamo$é Europy Srodkowo Wschodniej
w historiografii makroregionu i opinii elit zachodu, ,Studia z Dziejow Ros;ji
i Europy Srodkowo-Wschodniej” Tom 45 (2010).

247



MALIEM KOBAK
WSPiA VuiBepcuTeT npaBa Ta agMiHicTpanil B Kewosi
ORCID: 0000-0002-4481-9240

[Ipoueaypa m040 BKIKYEHHS 40 CIIUCKY 0OCib Ta
oprasisariiu, 40 AKMX 3aCTOCOBYIOTbLCS 3aX0/H,
nepeaoayeHi 3aKOHOM PO crneniajibHi pilleHHs
I0/0 NPOTHUAII NPOCYBaHHS arpecii npoTu
YKpaiHu Ta 3aXMCTYy HalliOHAJIbHOI 6e3neKul

Proceedings regarding the entry on the list of persons
and entities against whom the measures provided for
in the Act on Special Solutions are applied in the field

of counteracting the support of aggression against Ukraine

and serving the protection of national security

AHoTanisa: MeToro 1ji€i cTaTTi € NpeAcTaB/eHHsS MPaBOBUX
pillieHb, NMepeAdayYeHUX y MNOJIOKEHHSX 3akoHy Bifi 13 KBiTHA
2022 poky npo BHeCEHHS A0 CIUCKY 0Cib Ta opraHizalii, 10 SKUX
3aCTOCOBYIOTbCA 3aX0/4H, NepejbadeHi 3aKOHOM IpoO Cleljia/lbHi
pilleHHA NPOTH MNiATPUMKHU arpecil Ha YKpalHy Ta 3 MeTOI0
3axXMCTy HalllOHaJbHOI Oe3leKu. YBary Oy/i0 NpPUJIJIEHO Julle
THM II0JIO)KEHHSIM 3aKOHy, Ha MiACTaBi fAKUX NPUUMAETHCA
aAMiHiCTpaTHBHe DpillleHHS1 NpPO BKJIOYEHHS [0 CIUCKY OCi0
Ta Cy0'€KTiB, [0 AKHUX 3aCTOCOBAaHO O0OOMeXyBaJIbHI 3aXOAH

1 3akoH Big 13 kBiTHa 2022 poky, K. 3. 2023, nyHkT 129 3i 3mMiHamMu Ta
JIONIOBHEHHSIMHU.
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(caHkuii). ¥ pocaimxkeHHi BUKOpHUCTAaHO ¢GoOpMaJibHO-J0TMaTH-
YHUU MeToJ, aHasi3y. [luTaHHS, 110 pO3rJIAAa€ThCs, € HOBUM i He
OyJlo npeaMeTOM >KOJHUX [JOKTPUHAJIbHUX JAOCHIKEHb YU
cyoBux pimeHb. ChopMy1bOBaHI 0CTaTOYHI BUCHOBKM CBij4aTh
IIpO Te, L0 NPU 3aCTOCYBAaHHI M10JI0KeHb aHaJ1i30BaHOT0 3aKOHY
MOXXYTb BUHUKHYTHU NpOO6JIEMH, BOXKJIUBICTD AKUX € HEAOUAKOIO,
OCKIJIbKM BOHU MOXYTb CTOCYBAaTHUCH OCHOBHHUX IpPaB y4YaCHHUKIB
NpoLeAypHY BKJIYEHHS 0 CIIUCKY.

Kinruyosi cioBa: Pocilicbka arpecia npoTtyd YKpaiHy, CaHKI],
aJMiHiCTpaTUBHe pillleHHs, aMiHICTpaTUBHA IIpoLeAypa.

Keywords: Russia's aggression against Ukraine, sanctions,
administrative decision, administrative proceedings.

I. Arpecia Pocii npoTtu YkpaiHu, 6e3nepedHo, € 6e3npeLe/e-
HTHUM [OpYUIEeHHAM HOPM MDKHApOJHOrO IpaBa, 3 HAKUM
Cy4YaCHUM CBIT He CTHUKaBcd 3 KiHLA /Jlpyroi cBITOBOI BilHH.
Hacnigkom wi€ei arpecii, okpiM HeBUMIipHOI Tpareaii JiwoJewy,
6e3nocepeiHbO 3aJy4eHUX A0 OOMOBUX AiH, cTasa HEOOXiAHICTh
[IepEeOCMUC/IEHHA MOolepeAHbOl TeONOoJITUYHOI CTPYKTYpU Ta
noOy/J0OBM HOBHUX PaMOK MDXJep:KaBHUX BIJJHOCHH, IO Bpaxo-
BYIOTb HEOOXiJHICTb NpPUNHUHEHHSI Ta TMOKapaHHA [iH, fKi
MiATPUMYIOTB LI}0 arpeciro.

[le BupiwnB 3po6uTH EBponeiicbkuil Co03, NPUKWHSABIIM Ha
ocHOBI ctaTTi 29 Ta crarTi 215 JloroBopy npo QpyHKLiOHYBaHHS
€Bponeiicbkoro Coro3y? perjaMeHT 100 OOMeXyBaJbHUX
3ax0/iiB y 3B'sI3Ky 3 cuTyali€o B binopyci Ta yyactio Binopyci
B arpecii Pocii npoTu YkpaiHu3, perjiameHT 1100 06MeXyBa-
JIbHUX 3ax0JiB y 3B'A3Ky 3 JAiAMH, L0 MiJAPUBAIOTb abo 3arpo-
KYIOTb TEPUTOpPIiaJIbHIA LiJIICHOCTI, CyBepeHiTeTy Ta He3aJe-

2Dz.U.UE. C 326/47.
3 Pernament Pamgum (€EC) Ne 765/2006 Bix 18 TpaBHs 2006 poky.
Dz.U.UE.L.2006.134; nani ckopoueHo ,PernamenT 765/2006”.
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KHOCTI YKpaiHu*, persiaMeHT I110/10 OOMeXyBaJlbHUX 3aXOJiB
y 3B'I3Ky 3 JlecTabinizyounmu fismu Pocii B YkpaiHi®.

BignoBigHO [0 NoOJIOXKeHb 3ralaHMX HOPMATUBHO-IIPABOBUX
akTiB, €Bponencbkuid Corw3 B paMkax CHiJibHOI 30BHILIHBOI
NOJIITUKKM Ta O0e3NeKU 3alpoBaZvB OOMexyBaJibHI 3axoAu
(caHkuil) mpoTH AeprkaB, opraHizalii, PUAUIHUX a60 PiI3UIHUX
oci6. Pecny6sika I[losbiia, sk uieH EBpomnedcbkoro Corosy,
3000B'I3aHa IMIIJIEMEHTYBAaTU MeXaHi3MM 3aCTOCYyBaHHA LHX
CaHKLiM y HalioHa/ibHe 3aKOHOJAaBCTBO. Pe3ysbTaTOM BHKOHa-
HHSI LbOro 3000B'si3aHHA cTaB 3akoH ,[lpo cnenjanbHi 3axoau
NpoTUAil migTpumLi arpecii OpoTH YKpaiHU Ta 3axXUCTY
HalioHa/JbHOI Oe3meku’®. MeTow 1ii€i cTaTTi € 06roBOpeHHS
Crocoby 3aCTOCYBaHHSA CaHKILiM BiANIOBiZHO 10 MOJIOKEHb 3aKOHY
u.s.r.U. Ta npo6JieM, AKi MOKYTb BAHUKHYTH NIPH iX 3aCTOCYBaHHI.

II. AHasni3 HOPMATHUBHOI CTPYKTYPU MeXaHi3My 3aCTOCYBaHHA
CaHKILiM A0 ocib Ta cy0’eKTiB, IKi MiATPUMYIOTh arpecito NpoTH
Ykpainy, poskpuBae 1i CKJIaJHUM XapakTep. 3aKOHOJaBellb
BUPIILIUB, 110 HAaKJaJeHHs CaHKIiA’ Bij0yBa€TbCcs y /iBa eTalHU.
CnoyaTKy BUpILIYETbCS, YU BKJIOYATH Pi3WYHY ab0 HOPUAUYHY
0coby 10 CIMCKY CaHKILii8, a moTiM - fIKi caHKILii 3acToCyBaTH /0
IUX oci6 abo opranizanid. O6UABI MOCTAaHOBU NPUKUMAOThHCS
y ¢opMi aamiHicTpaTUBHOro piuleHHs, BUAaHoro MiHicTpowm,

4 Permament Pagu (€C) Ne 269/2014 Bixg 17 OGepesus 2014 poky,
Dz.U.UE.L.2014.78.6; gani ckopo4eHo ,PersameHT 269/2014”.

5 PersmameHT Pamm (€EC) Ne 833/2014 Big 31 saunua 2014 poxy,
Dz.U.UE.L.2014.229.1.

6 Jlani ckopoueHo 3ralyeThbcs AK: ,u.s.r.U.”

7 Ha migcraBi niei craTTi MoXHa 3po3yMiTH, 110 caHKIig - 1e ¢opma
BIJIUBY, CIPSIMOBAaHa Ha NPUMYIIEHHSA [0 JeecKasalil Ta IpUIMHEHHS BiMHU
B YKpaiHi. [[nig mupimoro o6roBopeHHsl MOHATTA Ta GOpPM MiKHApPOAHUX
caHkuin npuB.. ]. Ryszka, Praktyka stosowania sankcji miedzynarodowych
w ramach ONZ, ,Kwartalnik Prawa Publicznego” 2005, 5/3, s. 16; K. Oleksiak,
Sankcje wobec Federacji Rosyjskiej a bezpieczeristwo Polski, ,Obronnos¢ -
Zeszyty Naukowe Wydziatu Zarzadzania i Dowodzenia Akademii Sztuki
Wojennej” 2017, nr 1,s. 14 in.

8 Jlani unutyeThCs, sk: ,,Cnucox”.
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SKUW BiZINOBiJa/IbHUM 3a BHYTPIillIHI cnpaBu. Bubip agminicTpa-
TUBHOTO pilleHHd K BiJNoBiAHOI ¢opMM [Ji1 HaKJIaJeHHS
CaHKLiA € 3pO3yMiJIMM, BpPaxOBYHYH XapaKTep BiJJHOCHH, AKHUX
BOHU CTOCYIOTbCA. 3alpoBaJXKeHHS CaHKLIiMA BiAMNOBIAHO [0
noJsioxkeHb u.s.r.U. € BUpaXeHHAM peakKlil JepKaBu Ha arpecirko
Pocii npoTu YkpaiHnu. ¥ pamkax L€l peakuii Jep>kaBa CYBEpEHHO
i B OJHOCTOPOHHbOMY MNOPAAKY (GOpPMYE NMpaBOBE CTAHOBHUILE
0Cib, fIKi MiATPUMYIOTh L[I0 arpecilo, TAKUM YMHOM, 106 YHEMO-
KJINBUTH ab0 MPUHANMHI YCKJIAAHUTH IM ii 3filicHeHHs. TakuM
YUHOM, J[iJIbHICTh JAepaBU y Uil chepi Mae 6e3CyMHIBHO
nyo6JliuHO-IpaBOBUM BUMIp. Ha KOHCTUTyLiliHOMY piBHI 1€
0O3Haya€ BUKOHAHHS O0OOB'A3KIiB IoJ0 3abe3nedeHHA HallioHa-
JbHOi 6e3neku (ctaTTsa 5 KoHctutynil [Mosbigi) i goTpuMaHHS
HOpM MixkHapogHoro npasa (cratti 9, 87(1) i 91(1) KoHcTuTynii
[Tonbuii). Ha 3akoHogaByoMy piBHI B mnojoxkeHHsx u.s.r.U.
pPEery/0TbCA CNOCIO I MPUHLMOX peaJsi3alii UuX 3000B'sI3aHb
LIJIIXOM 3aCTOCyBaHHS [0 OCib6 3axo/iiB 0OMeeHHsl IXHiX Mpas
i cBo6og (4. 3 crt. 31 KoHcrutynii Pecny6siku Ilosbma). Ha
iHAMBiAyaIbHOMY PiBHI 3aCTOCYBaHHS LIMX 3aX0/iB BiIOYBAa€ETHCA
y $opMi mpaBoBOro akTa — a/[MiHiCTPAaTUBHOIO pillleHHS.

III. 3akoHOZABYO 3aJeKJapOBAaHOK METOI 3aCTOCYBaHHA
CaHKIil, nepenbdbaveHux y u.s.r.U, € npoTujia migTpumui arpecii
Pocii npotu Ykpainu. BignosigHo 0 noJsioxkeHb cTaTTi 1 u.s.r.u.
ab initioMOX/IUBICTh 3aCTOCYyBaHHSl CaHKIIiA NepejbayeHa JiUlIe
Jlo oci6 Ta opraHisauiii, BkJw4YeHux A0 Cnucky. TakuM 4YUHOM,
dopmystoBanHsa ctaTTi 1 w.s.r.U. BKasye Ha prima facie - neBHy
XpPOHOJIOTIIO Jjil, 110 peaJsi3yloTb NpoLeAypy 3aCTOCyBaHHS
caHKLiu. Hacammnepep, ciif BHeCTH BiAIOBiAHY OpraHisanitoo 10
Cnucky, a moTiM 3acToCyBaTH [0 Hei KOHKpeTHi caHkiii. Lle
NPUINYILEHHSA BXKe He € OYeBUJHUM, KLU0 B3ATH [0 yBaru 3MicT
cratti 3(6) wus.r.U, 3 Kol BUIJIMBA€E, L0 CTPYKTYPHUM
eJIeMeHTOM a/iMiHICTpaTUBHOIO pilleHHd [P0 BHECEHHA [0
Cnucky, OKpiM JaTH BUJAyi, 3a3Ha4YeHHd aJipecaTa, HaWMeHY-
BaHHS OpraHy, MpaBOBOI MifCTaBH, OOIPyHTYBaHHS, MiANUCY Ta
IHCTpyKIii Npo AOCTYyNmHI 3acobW MNpPaBOBOrO 3aXUCTy, Mae€
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MicTUTU iHbopMalio nmpo Te, AKi 0OMeXyBaJsibHi 3axoAu OyJIH
3acTtocoBaHi. lle cBoepigHe pinleHHs ToMy, W0 iHPopMalisa npo
3aCTOCYBaHHAl CaHKLIil He € CTPYKTYPHUM €eJIeMEHTOM, SKUU
bopmye aamiHicTpaTuBHe pilleHH ¢GoOpMaJbHO BiZJHOCHO
BHeCEHH# [0 crUCKy. [lo cyTi 1je caMocTiliHe pilleHHs, TpUNHATE
Ha iHWIA ¢akKTUYHIA OCHOBi, i Horo 06'€eKTOM € He caMme
BKJIIOYEHHA [0 CIMCKY, a 3aCTOCYBaHHA caHKLil. bisbie Toro,
3 ¢opmysatoBaHHA ctaTTi 3(6) u.s.r.U. He BUNJIMBAE, L0 pillleHHS
npo BkiOYeHHS A0 CHHCKy B3araji Ma€e MicTUTH iHpopmalio
3 bOTO MPUBOAY. fKII0 NPUNYCTUTH, 1110 Y GpOPMYJIFOBAHHI L[bOTO
II0JIOKEHHA 3aKOHOJaBellb BKJIIOYUB yCi eJleMeHTH, 3 AKUX Ma€
CKJIaZlaTUCA pilleHHd NpO BKJKWYeHHA A0 CIHUCKY, TO MOXHa
CTBepAUTH, 110 iHPopMalis mnpo BKJIWYeHHA i3udyHOI YU
IopuAUYHOI ocobu o CHUCKYy € HaAJMIIKOBOW i ABJIE COOOM0
edekT per facta concludentia pilieHHS1 TPO 3aCTOCYBaHHS CaHKILiI.
HeBHU3HaueHiCTb y MOsICHEHHI He ycyBae TOW (akT, 110 CTATTH
4(1) u.s.or.U. Ha Hepery/abOBaHiIM miAcTaBi MOCUIAETBCA Ha
3actocyBaHHsl crtatTi 107 § 1 Kogekcy ajMiHicTpaTHUBHOrO
CYyZlOYMHCTBA® sKa Ha 3arajJbHOCHCTEMHOMY PpiBHiI peryJswe
CTPYKTYpPHI eJIeMeHTU KOXXHOI'0 aJiMiHICTPaTUBHOI'O pilleHHH.
3 3ictaBsieHHs 3MicTy 4. 6 cT. 3 u.s.r.U. Ta ct. 107 § 1 Koaekcy
aMIHICTPAaTUBHOI'O CyLOYMHCTBA BUILJIMBAE, L0 KiJIBKICTb 1 TUI
eJIEMEHTIB pillleHHs Npo BHeceHHs A0 CHHCKY, BUXOASUU 3 060X
UUX I[I0JI0KeHb, € OJHAKOBUMU. BiAMIHHOCTI 3BOAATHCA [0
Jetanen: y Kogekci agMiHICTpaTUBHOIO CyZJ0YMHCTBA 3a3HA4€HO,
1110 MiZiCTaBU /11 IPUUHSATTS pillleHHs CKIaJalThcA 3 paKTUYHOI
Ta OPUAUYHOI YaCTHUH, a MNiANUC [Oif pilleHHAM T[OBUHEH
CKJIaJlaTUCA 3 iMeH], Npi3BUIIA Ta MOCAAU NpaLiBHUKA OpraHy,
YIOBHOBAXXEHOT0 BUHOCUTH pillleHHd, i 10 B IHCTPYKLIil TaKOX
Ma€ MicTuTHca iHGopMallis Ipo BUTPATH, SIKi BUHUKHYTb y pasi
OCKap»KeHH4 pillleHHA.

He3Baxaroyu Ha BUCJIOBJIEHI CyMHIBHY, CJIiJ NPUIYCTUTH, 110
3aKOHOJaBellb MaB HaMip cpopMy/iloBaTU B OJJHOMY aKTi

12 3akoH Bij 14 yepBHsa 1960 poky, Dz. U. 2022, nyukT 2000, 3i 3MiHamu Ta
JIOMIOBHEHHAMY; TYT i Aani ckopoueHo: K. a.c.”
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3aCTOCYBaHHA MNpaBa - aJMIHICTpaTUBHOIO DpillleHHA - /[Bi
NOCTAHOBU: Ieplle — MPO BK/IOYeHHA A0 CHUCKY, a Apyre — MNpo
3aCTOCYBaHHA CaHKLii. TaKUM YMHOM, He3BaKal04M Ha Te, L0 de
nomine, 3rigHo 3i crarteo 3(1) u.s.r.U., MiHicTp BuAae pimieHHS
,IIpO BKJIOYeHHs Ao Cnucky”, To de facto B uboMy pillleHHi BiH
NpUKMMa€E BUPOK He TiJIbKA Mpo BK/AYeHHA Ao Choucky, a U
IpO 3aCTOCYBaHHA CaHKLIiK!0. VYxBajeHHA pilleHHa 1po
3aCTOCYBaHHS CaHKIIil € NOXiJHUM i HEOOXiJTHUM IO BiITHOLIEHHIO
[0 pillleHHd NMpPO BKJIIOYEHHS [0 CHUCKY. [HIIMMU c/J0BaMH, He
MOXKHA HakJaJlaTU CaHKLil Ha opradisaniio, fka He 0yJa
BKJIIOYeHa A0 CHHCKy, | He MOXHa BKJIOYATH OpraHisaniro o0
CnucKy, He HaKJIaZAK04YM HAa Hel CaHKLiN. Y nepiioMy BUIIaJKy Lie
O6u OyJio NOpylleHHs MaTepiaJbHOrO I©paBa, TOOTO CTaTTi
1 u.s.r.U,, uuisxom ii 3acTocyBaHHsA 10 GaKTUUHUX OOCTAaBUH, fKi
He INOBHICTIO BiJNOBiZAalOTh TrinoTe3i NpaBOBOI HOPMH, peEKoO-
HCTpPyHOBaHOiI Ha Il OCHOBi. ¥ ApyroMy Bumagky MaJjo 6 Micue
NOpYLIEHHS MO0JIOKEeHHS MPOLeCcyaJbHOTO 3aKOHY, a caMe CTaTTi
3(6) u.s.r.U., masXoM BUHECEHHS pillleHHSs], IKe He MiCcTUJIo 6 ycix
eJIEMEeHTIB, nepe/0a4eHUX 3aKOHOM.

[IpeacraBiieHa npo6JieMa Ma€ MUPIIUKA BUMIp, OCKIJIbKKA BOHA
Oe3nocepelHbO NMOB'A3aHA 3 HEMOXJIMBICTIO aJbTEPHATHBHOTO
BU3HAYEHHS1 00CATYy OCKap>KeHHs pillleHHs MPO BKJOYEHHS [0
Cnucky. flk BumiuBae 3i cratti 3(10) uw.s.r.U. micaa pimeHHS
BiJHOCHO BKJIIOYeHHH 10 CIMCKY He MOXHa I0JaBaTH 3aaBYy IIPO
NOBTOPHUM po3rsj cnpaBull. OgHak € MifACcTaBU CTBEPAXKYBATH,
110 MOr0 MO>KHa OCKap>XUTU B 00JIACHOMY aJMIiHiICTpaTHUBHOMY
cyai. IligcymoByroum, 3i 3micty cratrti 16 § 2 Koaekcy

13 Takorw € i mpakTHKa MiHicTpa y 3aCTOCYBaHHI 3a3HaYeHUX HOPMATUBHUX
AKTIiB - [AWB. aJAMIHICTpaTUBHI pillleHHd MiHiCTepcTBa PO BHECEHHA [0
Crucky, omy6JiikoBaHi Ha cadTi MiHicTrepcTBa BHyTpimHix CrnpaB i AaMmiHi-
crpanii:  https://www.gov.pl/web/mswia/decyzje-ministra-swia-w-sprawie-
wpisu-na-liste-sankcyjna.

14 TakuM 4YHMHOM, 3aKOHOJlaBellb BiAiHIIOB BiJ KOHCTUTYLIMHOrO Ta
KOJIeKCHOTO MNPUHLMIY JBOBUMIPHOrO CyJLO4YMHCTBA — CT. 78 KoHcTuTyunii
[Mosnbwi Big 2 kBiTHA 1997 poky, Dz. U. 1997, Ne 78, ct. 483, 3i 3MiHaMu Ta
JIOMOBHEHHAMHY, Ta cT. 15 Kogekcy aiMiHicCTpaTUBHOrO CyZ,0UUHCTBA.
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aJIMiHICTpaTUBHOrO CyJO0YMHCTBal%, Ha Ky MOCUJIAETHCA CTATTHA
4(1) us.r.U i 6esnocepeanbo 3i 3micty cratTi 3(6) u.s.r.U., sika
nepezsbayae, WO pilleHHA Npo BHeceHHA A0 CIHCKY MOBHUHHO
MICTHUTH BKa3iBKY [P0 MOXJIUBICTb I1OAA4i CKapru Ao agMiHicTpa-
TUBHOTO cyAy. BpaxoByw4u ycTajleHy B Cy[OBiH NpaKTHLi Ta
JIOKTPUHI Mo3uIitol3, mo agMiHicTpaTUBHE pillleHHS MOXe 6yTH
OCKap>KeHe 4aCTKOBO JIMIIe B TOMY BMUIAJKY, AKI0 HOr0 BUPOK
CKJIAJIA€ETbCA 3 KIJIbKOX €JIEeMEHTIB, KOXKeH 3 fAKUX MOXe OyTH
npeJMeTOM OKpeMoro piuieHHs (Li e/leMeHTH MOXYTb MaTu
CaMOCTiliHe paBOBe iCHyBaHHs ), a 3MICT JlepeKTHOTO BUPOKY He
BIIJIMBAE Ha 3MICT IHIIUX pillleHb, L0 MICTATbCA B HbOMY, CJij
JO3BOJIUTH OCKap>KyBaTH pilleHHA PO BHeceHHd A0 CHHCKy
JIYIle B HMOro MOBHOMY 00cA3i. JKOJHOro 4acTKOBOTO pillleHHA
IIpO BHECEHHSA 10 CIIMCKY, K | 3aCTOCYBaHHA CaHKIIiM He MOXe, 10
CYTi, iCHyBaTH OKpeMO B IPABOBIiH CUCTEMI.

IV. Kosio ¢isnyHuX Ta IOPUAUYHUX OCi6, IIOA0 AKHUX MOXKYTh
OyTHU NPUHHATI pillleHHS NpPo BKJIOYEHHs A0 CHOUCKY, NOAIIUIA
3a JBOMa KaTeropiiMu IepefyMOB: Ilepllia CTOCYETbCHA aKTHUBIB,
a JApyra - HOiATpUMKHA aHTUMUpPHOI JAisgsbHOCTI. [loyaTkoBoOrO
BUMOIOK [JI1 NPUHUHATTA pIilleHHA PO BKJIKYEHHS JaHOro
cy6’ekta 10 CNUCKYy € BCTAHOBJIEHHS TOTO, Y4 BiH Ma€ ¢piHaHCOBI
3acobu, GoHAU Ta eKOHOMIYHI pecypcu B po3yMiHHiI PernameHTy
765/2006 a6o Pernamenty 269/2014 (cratta 3(2) u.s.r.U.).
[TousaTTA dPiHAaHCOBUX 3ac06iB i GOH/IIB € TOTOXXHHUMH 32 3MiCTOM,
ajle B KOXXHOMY 3 BHIE3ralaHUX HOPMAaTHUBHUX AaKTiB BOHU

15 3rizHo 3 QopMyJ/IIOBAaHHSIM BUIE3a3HAYEHOr0 MOJIOXeHHsd, ,PimleHHs
MOXYTb OYTH OCKap:KeHi A0 aJiMiHICTpaTUBHOrO CyAy IoJ0 ix HecyMicHOCTI
3 IPAaBOM Ha YMOBaxX Ta B MOPAJKY, BU3HAYEHUX OKPEMUMH 3aKOHAMU".

16 us. J. Drachal, Orzeczenia sqdowe [w:] Prawo o postepowaniu przed
sqdami administracyjnymi. Zagadnienia wybrane, materiat na konferencje
sedziow NSA, TonoBo 20-22 xoBTHsa 2003, Bapmaga 2003, s. 63-66; H. Kny-
siak-Sudyka, Skarga i skarga kasacyjna w postepowaniu sqdowoadministra-
cyjnym. Komenmap. Cydosa npakmuka, Bup. V, JPC 2021, uwagi do art. 57;
wyrok NSA z 16 wrze$nia 2022 r., yxB. I OSK 2251/21; postanowienie NSA Bif,
25 moToro 2011 poky, yxs. Il FZ 35/11.
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BHU3HAYalOTbCA PI3HUMHU TepMiHaMM. MawTbcd Ha yBasi Bci
¢diHaHCOBI aKTHMBU Ta KOPUCTi 6yAb-AKOoTr0 BUAY!4. 3 iHIIOrO GOKY,
M EeKOHOMIYHUMHU pecypcaMHd CJif Ppo3yMiTH BCi BULU
MaTepiaJIbHUX 1 HeMaTepiaJlbHUX AKTHUBIB, NPAaBHUX, PYXOMUX
i HepyxoMHux, siKi He € piHaHCOBUMU pecypcaMy, ajie MOXKYTb Oy TH
BUKOPUCTAHI /11 OTPMMaHHS KOLUTiB, TOBapiB abo mocayrls.
HopmaTuBHa cTpykTtypa ctatTi 3(2) au.s.r.U. npu3BoAuTh A0
BHCHOBKY, 1110 MO3MTUBHA IepeBipKa Li€l mepeJiyMoBHU Bigoy/e-
ThCS JIMLIEe B TOMY BUNAJKY, IKILO BiAMOBIAHUK Cy0'€KT po3mo-
PAIPKAETBCA KOXHUM THUIIOM IepeJsiiyeHUX aKTUBIB. Lg Te3a
NiATBEPIXKYETbCA BUKOPUCTAHHAM 3aKOHOJABLIEM CIIOJYYHUKA
,Ta”. He MoxHa OyTH BIEBHEHUM, YU Ile OYB WOro Hamip, ajie
HUHilHE popmystoBaHHA cTaTTi 3(2) u.s.r.U. He 103BoJIsIE Pi3HUX
iHTepnpeTani.
HacTynHooo BUMOrow A/ NPUUHATTA PillleHHd PO BKJIOYe-
HHA 0 COHCKY € HasiBHICTb BUCHOBKY IIPO Te, L0 CYy0O’€KT, Mpo
AKUU UJeThCH, BiIOBI/la€ BCTAHOBJIEHUM KPUTEPiAM:
1) 6e3mocepeAHbO YU OMOCEPEAKOBAHO MiATPUMYE arpecito
Pocii nporu  VYkpainy, posnoydatry 24  JIOTOrO
2022 poky, abo

2) 6e3nocepeHbO YU ONOCEPEAKOBAHO MiATPUMYE CeplO3Hi
NOpYyLIEHHS NpaB JIOJUHU abo pemnpecii A0 rpoMajisiHCh-

17 BkJIlOYawuW, 30KpeMa: a) TOTiBKYy, 4YeKH, TPOLIOBI BHUMOTH, HOpsAMi
JebGeTyBaHHS, IJIATIXKHI JOpyYeHHs Ta iH1Ii m1aTixHi iHCTpyMeHTH; 6) ckIafHi
Jeno3UTH y ¢iHAaHCOBUX YCTaHOBax abo0 iHIMIUX Cy06'e€KTaX, 3aJMIIKK Ha
paxyHKax, 60pru Ta 60proBi 3060B'si3aHHS; B) Aep:KaBHi ab0 MpPUBaTHI IiHHI
namnepu Ta 60pToBi LiHHI Manepw, a 1e akIii, cepTudiKaTH, IO MPeACTABJSIOTD
uiHHi manepwu, o6Guirauii, Bekcesi, opAepu, 60proBi 30060B'si3aHHS, MOXiAHI
KOHTpPAaKTH; T) BifcOTKH, AuBiAeHAM ab6o iHI goxoAau Bif aKTUBIB abo
BapTOCTi, [0 BUHUKAIOTb 3 aKTUBIB a60 reHepyThCA HUMHU; J1) MO3UKH, IIpaBa
Ha BiJpaxyBaHHs, rapaHTii, rapaHTili BHKOHaHHsS 3000B'sd3aHb a6o0 iHIII
¢diHaHCOBI 3060B's3aHHSA; €) aKpeJUTHUBH, KOHOCAMEHTH, BeKCesi KymiBJi-
HPOJAXY; €) JOKYMEHTH, 1110 MiITBEP/KYIOTh iHTepecH Y poHAax abo KOIITax —
crarta 1(1) (a)-(e) Persnamenty 756/2006 Ta cratta 1(e) PersiameHTy
269/2014.

18 Cratrta 1(3) Persamenty 756/2006 Ta cratta 1(d) Persiamenty
269/2014.
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KOTr'O CyCIiJIbCTBa Ta AeMOKpaTHU4HOl omno3uuil B Pocil Ta
Binopyci, abo

3) 3ilicHIOE [iSIIBHICTH, 1[0 CTAHOBUTH iHIIY CEpPHO3HY
3arposy JieMokpaTii abo BepxoBeHCTBa mnpaBa B Pocii yu
Bisopyci.

PimleHHA Npo BKJWYEHHA [JO CIMCKY TaKOX MOXe OyTH
NpUKHSATE 1010 GPi3UYHUX Ta WPUJUUYHHUX OCib:

1) 6e3smocepeHbO MOB'A3aHUX 3 0C0O6aMH, INepesidyeHUMHU
B NMyHKTax 1-3 BHIlE, 30KpeMa 4yepe3 0CoOUCTi, opraHisza-
1[il{Hi, EKOHOMi4YHi U4 PpiHAaHCOBI NUTAHHS, 2060

2) aki, UMOBIpPHO, CKOPUCTAIOTBbCA THUM, IO 3aJMUIIUJIOCSH,
TOOTO HasfABHUMU (GIHAHCOBUMMU pecypcaMH, KOIITaMH
a6ol® eKOHOMIYHMMHU pecypcaMU AJs ILised, 3rafaHux
B IyHKTax 1-3 Bulle.

[Ipy BU3HA4YeHHI KaTeropiv AisJIbHOCTI, L]0 € MifCTaBOK i
BKJIIOYeHHSA Ccy6'ekTa A0 CHHCKY, 3aKOHOZAAaBellb BUKOPHUCTAB He
[0 KiHIg BU3HA4YeHi NMOHATTA OLIHKOBOIO XapakKTepy: ,lIpAMa
niiTpuMKa”, ,HemnpsiMa OiJTpUMKa”, ,cepi03Hi NOpylIeHHs NpaB
JIIOJAWMHU , ,Ceplo3Ha 3arposa JeMoKpaTii abo BepXOBEHCTBY
npasa”, ,npsAMUM 3B'A30K”, ,AMOBipHicTh”. Be3cymMHiBHO, Take
pilleHHs BU3HauyeHHs cdepu 3actocyBaHHA cTaTTi 3(2) u.s.r.U.
€ Oi/IbII THYYKUM 3 TOYKH 30py iHTepnpeTanii. OfgHaK, 3 iHIIOTO
OOKy, Lle BUMaraThMme BiJi MiHiCTpa B KOXHOMY KOHKPETHOMY
BUINIAJIKy CYTTEBOTO OOIPDYHTYBAaHHA NPHUHHATOTO pilleHHs
y NUTaHHI NpaBOBUX OLIHOK. 3JaTHICTb JiAJIbHOCTI BiNOBigaTH
3a/laHMM KpUTepiAM OL|iHIOBaHHA 3aJeXaTUMe BiJi TOTO,
HACKIJIbKM BOHa JEeMOHCTPYE [JOCATHEHHS HeOOXiJHOTO piBHA
IHTEHCUBHOCTI, 1110 BUMIPIOETBCA 3a [OMNOMOIOI KOHKpPETHOI
XapaKTepUCTUKU KpUTepilo (NiATpPUMKa, NMOpYLIEHHs, 3arposa,
0060B'A3KOBiCTb, UMOBIPHICTb).

19 Tlo BigHomeHHIO Jo0 wiel KaTeropii ¢Qi3sMYHUX Ta HOPUIUYHUX OCiO
3aKOHO/|aBellb BUKOPUCTAB BXKe He CIOJYYHUK ,i”, a ClIoJIy4HUK ,a60”".
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V. MiHicTp BHJae pilleHHA NOpo BKJIWYeHHA [0 CHoucky
3 ypaay abo 3a BMOTHBOBaHMM 3allUTOM OpTaHiB, mepesiiyeHux
y nyHktax 1-13 wactunu 3, crarti 3(3) us.r.U.l7 ko
npoueaypy po3noyaTo 3a 3alUTOM, TO OpraH, L0 HMOro iHILIIoE,
NOBUHEH BKa3aTu (pisuyHy abo HpUAUYHY 0COOY, iKa Ma€ 6yTH
BK/OYeHa J0 CHHCKy, a TakKo0X 3alpoONOHOBAaHI CaHKLii, w110
MOXyTb OyTH 3actocoBaHi o Hei. Ilpomo3ulnis mnoBUHHA
BpaxoByBaTH, 30KpeMa XapaKTep Ta 00CAr [ifJbHOCTI, W10
3/1iiCHIOETbCS (i3MYHOI0 ab0 IOPUJUYHOK 0CO000I0, CTPYKTYpPY
KamniTasy Li€l ocobu Ta Mor/sAyd HallioHaJbHOI 6e3neKu (CTaTTs
3(4) u.s.r.U.) Crnig npunycTUTH, 10 MiHiCTp He 3B’sI3aHUU
NPOMO3ULIEI0 PO 3aCTOCYBAHHA CAaHKIIiH, 1[0 MiCTUTBCA Y 3a4Bi,
dKa  TeOpeTUYHO INOBUHHA  pO3IJIAAATHCA  JIMIIe K
HeO0OOB'sI3KOBMM HaMip KOHKpPETHOI [ii, cnpsAMOBaHOI [0 JaHOI
ocobu.

060B'430K iHiLliaTOpa NpoueAypH BKa3aTH NPUYUHU MOJAHHSA
3asBU Ma€ OyTU TMOB'SA3aHHUM 3 O0OOB'SI3KOM MpeJCTaBJIEHHS
nepeiyMoB JJisl IPUWHSATTS pillleHHS PO BKJIIOYeHHS 10 CUCKY,
TOOTO fK IepefyMOBY, L0 CTOCYETbCA AaKTHUBIB, Tak i mepeny-
MOBY, L0 CTOCYETbCSl AiSIJIBHOCTI Cy0'€KTa, KU OyJe BKJIIO-
YeHUU [0 cnucky. PopMasbHUN HEJ0JIK, 110 NOJIATA€E Y BiACYTHO-
CTi migcTtaB AJid NOJlAaHHS 3asBM, NiJJiAra€ BUJAAJIEHHIO BiJIo-
BigHO f10 cTaTTi 64 § 2 K. a. c. y noegHaHHi 3i ctaTTeto 4(1) u.s.r.U.
3 iHwWoro O6OKy, HeHaJlaHH NEepeKOHJIMBHUX apryMeHTIiB [Js
3actocyBaHHsl cTtaTtTi 3(2) us.r.U. nmpusBefe [0 HEraTUBHOIO
pilleHHd PO BiMOBY BHEeCEeHHS JaHol opraHizauii 70 CruckKy.

20 1) Tonoma LUeHTpanbHOro aHTUKOpyHuiiHOro odicy, 2) T[osoBa
AreHTcTBa BHYTpilHbOI Ge3neky, 3) ['osoBa Po3BigyBasbHOrO areHTCTBa, 4)
losioBa Ciy0u BiHCbKOBOI KOHTPPO3BiaKH, 5) T'osoBa Cuy:x6u BiliCbKOBOI
po3Biaky, 6) I'eHepasbHU# iHCHEKTOp ¢iHaHCOBOI iHpopmarii, 7) [oJ10BHOKO-
MaHAyBay noJinii, 8) Kowmicia ¢inancoBoro Harssazay, 9) [IpesugedTt HanioHa-
JbHOro 6aHkKy Ilosbmi, 10) l'osroBHOKOMaHAyBau [IpukopaoHHOI cayx6wu, 11)
l'eHepasbHUM npokypop, 12) 'osoBa HanionanbHoI nogaTkoBoi aaMiHicTpalii,
13) T'osioBa Komitery Paau MiHicTpiB, [0 KOMIeTeHIii SKOTrO HajeXaThb
NMTAHHS Hal[ioHA/MbHOI 6e3MeKH i 060pOHHU.
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Cankuii, Aki oprad BJIaJiU MOKe 3aCTOCYBaTU [0 Cy0 €KTa,
BHeceHoro o CnuckKy, MOXHa pO3AIIMTH Ha [JBi rpynu. Ilo-
nepiue, e 6yyTb 0O0MeXyBaJibHI 3ax04H, lepeabdaydeHi 6e3mnoce-
pefHbOo moJoXeHHAMM u.s.r.U., a mo-Agpyre, caHKLil, Npo AKi
naetbesa y ctatTi 2(1)-(3) Pernamenty 765/2006 Ta ctaTtTax 219
Pernamenty 269/2014.

CaHkujii, AKi MiHICTp MOXe HaKJ/ACTH, 3aCTOCOBYKYHU JIHLIE
II0JIOXKEHHA 3aKOHOJaBCTBA u.s.r.U. BKJIIOYA€E HACTYIHI NMYHKTHU:
BUKJIIOUEHHA 3 TMpOLeAypU IIOAO0 YKJIaJeHHs [epKaBHOTO
KOHTpPAKTy ab0 KOHKYpCy, IPOBeJeHOro Ha miZicTaBi 3akoHy Mpo
JlepkaBHi 3akymiBiil8, Ta BHeCeHHs [0 CIHCKy iHO3eMIIiB,
nepebyBaHHs SIKUX Ha TepuTopii Pecny6uiku [losbia € Hebaxa-
HUM1%, 3aKoHOAaBelb He MepenbavYuB KOJHUX MEPEAYMOB AJIs
3aCTOCYBaHHAl IepesliYyeHUX CaHKLiA. MoXHa CTBepAUTH, LIO
OOIpYHTYBaHHS [Jifl IX HakJaJleHHSI Ma€ BUIJIMBAaTU 3 MifCTaB
BKJIIOYEHHS BiANOBiAHOI opraHizanii o Cnucky. MiHicTp, TakuM
YUHOM, OyJAe 3000B'I3aHUN NOSICHUTH, SIKUH BUJ, AislJIbHOCTI
3/IiICHIOE AAaHUU cy6'eKT i YoMy Moro ciifi kjaacudikyBaTh K
JIAJIBHICTB, 110 MOACHIOE BK/IIOYeHHA L0 CIUCKY, a MOTiM, YoMy
3aCTOCOBYIOTbH IO HbOT'O CAaHKLiI ¥ BUTJIAJI BKJIIOYEHHA 10 CIUCKY
iHO3eM1iB, mepebyBaHHS AKKMX Ha TepuTopii Pecny6siku [losibiia
€ HebakaHUM, ab0 BUKJIIOYEHHS 3 POLeAYPU AePKaBHUX 3aKyi-
BeJIb YHEMOXJIMBUTh MPOJLOBXKEHHA HUM L€l AidanbHOCTI. Tomy
WJeTbCd NP0 PO3KPUTTS JIOTIYHOrO MiAIPYHTA NpoLecy NpUM-
HATTA pillleHb, WO [03BOJUTH MiATBEPAUTH, L0 3aCTOCYBaHHA
Ti€l uu iH1IOT GOPMU CaHKIIK YHEMOXKJIMBUTD MMPOCYBAHHSA arpecii
MPOTH YKpaiHHU.

Y nboMy KOHTEKCTI ABI KaTeropil CaHKLii BiApI3HATbHCA 3a
IHTEHCUBHICTIO po3siagy. CaHKLiA BiACTOPOHEHHA Bij y4acTi
y Hpoueaypi JAep>KaBHUX 3aKyliBesJb Ma€ MICLEBUM XapaKTep,
OCKiJIbKM MOIIMPIOETHCS Ha BY3bKe KOJIO 0Ci6, y TOMYy 4YMC/i Ha

21 3akoH Bif 11 BepecHsa 2019 poky, Dz. U. 2022, nyskT 1710, 3i 3MiHaMu Ta
JIOMOBHEHHSIMH.

22 [le cnMCOK, PO AKUU WAeTbCs B cT. 434 3akoHy Big 12 rpyaas 2013 p.
npo ino3emuiB, Dz. U. Bix 2021 p., N2 2354, 3i 3MiHaMu Ta 0NIOBHEHHSIMHU.
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Y4aCHHUKIB y KOHKpeTHil nponeaypi. Il Hak/1aseHHa He BUK/IIOYaE
ydyacTi cy6'ekta, BHeceHoro o CHucKy, 3 iHIIUX Opoueayp
Jlep>KaBHUX 3aKyIliBeJsb — BOHO )KOJHUM YHHOM He 00MeXy€e M0oro
cBoboay aisabHOocTi B Pecny6uini [losiblja B iHIIMX acmnekTax.
[lonoxkenHa u.s.r.U. He [awTh @paBa WOPUAUYHIA 0CO0],
BKJIIOYEHIM [0 CHOUCKYy, OyTHM B3araji BUKJ/IIOYEHOW 3 YCiX
npoueayp Aep>KaBHUX 3aKyMiBesb. 3 iHIIOTO 6OKY, 3JaEThCS, L0
OAHUM aJMiHICTPAaTUBHHUM pilleHHAIM MOXHa NPUHHATHU
NOCTAaHOBY NMPO BUKJ/IOYEHHSI Cy0'€KTa 31 CIUCKY 3 OiabII Hixk
OJlHI€I mpoueypU Aep:KaBHUX 3aKymiBeJsb. KoxkHe 3 UX pilleHb
Oy/le OKpeMOIO CaHKIIi€l0, HaKJ/IaJleHOoto BiAnoBiHo Ao ctaTTi 1(3)
Ta ctatel 3(1), 3(2) Ta 3(6) u.s.r.U.

Bk/loyeHHAI [0 CIMUCKY iHO3eMLiB, nepebyBaHHA SKHX Ha
TepuTopil Pecny6siku Ilosbma € HebakaHMM, TArHe 3a COOOMO
HabaraTo cepio3Hili Haciaigku. [Ho3eMelb, IKUK NiAnaAae mij
Jito 1iel caHkuii, He 6yAe AonyleHUN HA TepuTopito [Tosbwii2l, He
OTPUMaE€ HalioHa/JbHOI Bi3u?l, 103BOJIy HA THM4YacoBe Nepeody-
BaHHsS22, aHi 03BOJIy HAa NOCTiliHe nepebyBaHHA23. fIK10, 3 iHILIO-
ro 60Ky, BiH abo BOHa Bxe NepebyBae Ha TepuTopii Pecnybsiku
[losnbuia, mpoTH HBLOTO abo Hel OyJe BUAAHO pillleHHS MpPo
NoBepHeHHs%4, Y mpuilHATOMYy pimeHHi paKTHUYHO He BCTaHO-
BJIIOETbCSI CTPOK JJis1 AOOPOBIJIbHOrO MOBEPHEHHS, 110, B CBOIO
yepry, € nepeayMoBOI0 /il pO3MillleHHSI iHO3eMIisl B 06'€KTI mif,
OXOPOHOI0 a60 B apellTi A/ iHo3eMI[iB25.

HopMu 1040 caHKLil, Ki HaK/JIa[aTbCA 3 MOCUJIAHHAM Ha
nosioxkeHHs1 PersamenTiB 765/2006 Ta 269/2014, MOXyTb
BUKJMKAaTHU CyYMHiBU. BkasiBka Ha KOHKpeTHi ¢opMH 0O6Mexy-
BaJIbHUX 3ax0JiB, mepejbadyeHUX MOJIOKEHHSIMHU I[UX HOpPMaTH-
BHO-IIPAaBOBUX aKTiB, € JOCUTh 4YiTKOw. Ha migcraBi mocusiaHb

23CrarTi 28(1), (7) i (41) (1) (4) 3akoHy npo iHO3eMIIiB.

24 CtarTsa 65(1)(1) 3akoHy npo iHO3eMIIiB.

25 CrarTsa 100(1)(2), 3akoHy Ipo iHO3EMIIiB.

26 CratTsa 197(1)(2) 3akoHy npo iHO3eMIIiB.

27 CratTsa 302(1)(7) 3akoHy npo iHO3eMIIiB.

28 CrarTi 315(3)(4), 398a(1) i (2), 399(1) 3akoHy npo iHO3eMIIiB.
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y cratTi 1(1) i (2) u.s.r.U. Ha cy0'eKT, BKIOYeHUH 0 CHHCKY,
MOXYTb OyYTH 3aCTOCOBaHI caHKIii y ¢popmi: 1. 3aMOpoOKeHHS BCixX
KOUITIiB Ta EKOHOMIYHUX PECYpCiB, 1[0 HaJleXKaTb Cy6'eKTY i nmepe-
OyBalOThb Y MOT0 BJAACHOCTI, BOJIO/[iHHI 260 MiJ HOT0 KOHTPOJieM?26;
2. HeHaJaHHA cy0’'eKTy ab6o #oro adiniioBaHUM ocobawm,
NoB’A3aHUX?’ 3 HUM MNpPSIMO YU OIOCEPEKOBAHO, OY/Ab-AKHUX
¢diHaHCOBUX YU €KOHOMIYHHUX pecypciB. OfHaK He3p0o3yMiso, K
cii 3acTocoByBaTH cTaTTio 9 Persamenty 269/2014 i craTTio
2(3) Pernamenty 765/2006, Ha siki nocuiatoTbes ctaTTi 1(1) i (2)
u.s.r.U. 3a3HayeHi MNOJIO)KEHHS1 BCTAHOBJIOIOTb 3abOpOHY Ha
CBiJOMy Ta HaBMHWUCHY y4YaCTb y JiAJIBHOCTI, IKa Ma€ Ha MeTi
HeJJOTPUMaHHA HakJaZeHUX caHkLin. [losokeHHs, mnpo ske
HWAeTbCsl, He CTBOPIOE OKPeMOi KaTeropili CaHKI[ik, a BUpaKae
HOPMaTUBHUM edeKT Bij ix 3acTocyBaHHs. Pimydye HakiagaTu
3a00pOHYy Ha 00XiJi CaHKIil IK OKpeMUN 0OMeXyBaJIbHUN 3axif,
J1s1 cy0'eKTa, BHECEHOTO 10 CIIUCKY, He Ma€ ceHcy. Cxoxe, 110 Lig
3ab60poHa crpsiMOBaHa Ha TPETiX 0Cib, MOB'AI3aHUX i3 3a3HAYEHUM
cy6'eKTOM, BKJIOYeHUM A0 CNUCKy i € YUHHUM BiANOBigHO 0
3akoHy. lle TakoX MiATBepPKYETbCA 3MicToM cTtaTTi 6(1) m.3
u.s.r.U, gka nepexnb6avae mrpad y posmipi go 20 000 000 3s10THX
3a HeJJOTPUMaHHS 3a00pPOHHU CBiIOMOI i HABMHUCHOI y4acTi B Ais-
JILHOCTI, MeTOI0 ab0 HACJiIKOM SIKOi € HEeJIOTpUMaHHSA 3aCTOCY-
BaHHA 3ax0/iB, nepejbadeHux crarteto 2(1) a6o (2) Pernamenty
765/2006 a6o craTTeto 2 PersiamenTty 269/2014.

Takox 6pakye ToyHOCTI moJyioxkeHHAM cTaTTi 1 n.1 i n.2 u.s.r.U.
Ipo Te, 1110 3aCTOCYyBaHHA CaHKIil, nepefbadeHUX PernameHTaMu
765/2006 i 269/2014, mae BifgbyBaTHCH ,BiANOBIAHO 10 MpaBUJI,
3a3HaueHux y Lux PersamenTtax”. Baxkko posuudpyBaTH, L0
3aKOHOJZaBellb MaB Ha YyBasi MiJ MNOHATTAM ,IpUHLMNN.
3BUYAilHO, Lle TOHATTS He BKJIOYA€E B cebe crocib6 3acTOCyBaHHSA
CaHKIil, OCKIJIbKKM Ile BCeOGIUHO BpEryJibOBaHO B IOJIOXKEHHSIX

29 Cratta 2(1) Pernamenty 269/2014 Ta cratta 2(1) PersiameHTy
765/2006.

30 Cratra 2(2) Persnamenty 269/2014 Ta cratta 2(1) PersiameHnty
765/2006.
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usr.U. /Jlo nOpuHLMOIB 3acTOCYBaHHA CaHKIiM, 3a3HayeHUX
y PersaMeHTi, He HaJjiexXaTb nepefyMOBH, SIKi OM MOKa3yBaIu
CYTTEeBI migcraBu JJyid BHeceHHdA [0 Cnucky. | e mnuTaHHA
3aKOHOJaBellb BHUYEpPIHO BHUCJOBUB B IMOJOXKeHHAX u.s.r.U.
3paBasoca 6, WO NPUHUUWNWA 3aCTOCYBAaHHS CaHKIiK, 3a3Ha4yeHi
B Pernamentax 765/2006 Ta 269/2014, nocuiarTbCcAd Ha
niJicTaBu AJis IX HaKJIaJeHHs, Mif SKUMU po3yMiloTb GaKTUYHI
00CTaBUHM, BU3HA4YeHi [/ KOXXHOI CaHKILii, B AKUX iI 3acTocy-
BaHHA € 0OIpyHTOBaHUM. OZJHAaK 1lell BUCHOBOK CJIiJi BiAKHUHYTH,
OCKIJIbKM TIOJIOXKEHHS BHIE3ralaHuX HOPMATUBHO-NPAaBOBUX
AKTIB He MICTATb TAKUX HOPM.

3acTocoByouM caHKIjl, nepenodadeHi Persamentamu 765/2006
Ta 269/2014, MiHicTp NOBHMHEH MaM 'fITaTU MNpPO 3abOpPOHY,
3rafaly B ctaTTi 2(2) u.s.r.U., moao Ay6JyroBaHHS CaHKIiH, sKi
BXe OyJ/IM 3acTocoBaHi A0 cy6'ekTa Ha piBHi €C. MiHicTp Takox
Ma€ MOMXJIMBICTb BU3HAYaTHU 00CAT GpiHAHCOBUX pecypciB, GOH/IB
abo eKOHOMIYHMX pecypciB, Ha fKi NOIIMPIOIOTbHCA CaHKILI],
nepeji6ayeHi 3a3HaYeHHMMHW HOPMATUBHO-NMPAaBOBUMMU aKTaMHU -
ctatTs 3(7) u.s.r.U. Xoya 11e mOBHOBaXKeHHSI HEOOOB'sI3KOBE, BOHO,
THUM He MeHIl, 6yJie BaXX/JIMBUM /[iJisl MiATOTOBKU OOI'PYHTYBaHHS
pilieHHd Npo BKJAKOYeHHd A0 Chnucky. AKiio MiHICTp He 3acToCye
obMexXeHb WI0JI0 00CATY 3aCTOCOBAaHUX CaHKIIA [0 aKTUBIB
opranisanii, BkJw4eHoi A0 Choucky, BiH TOBUHEH Oy/Je
NpOJIEMOHCTPYBAaTH OOI'PYHTYBaHHS TaKOro piuleHHd. B iHImomy
BUIIQJKy pillleHHs NMpo BkJW4YeHHs o Cnucky B Lik cdepi byge
CBaBIJIbHUM, OCKIJIbBKU MOPYILIYyBaTUMe MPUHLUI KOJEKCY ILIOJ0
000B'AI3Ky BpaxyBaHHfl CYyCIUJIBHOTO IHTepecy Ta 3aKOHHUX
inTepeciB ctoponu (cratta 7 Kojekcy ajMiHiCTpaTHUBHOIO
CYJIOYMHCTBA Yy MOEAHAHHI 3i ctaTTero 4(1) u.s.r.U.).

VI. KomneTreHuiss MiHicTpa npUdMaTH pillleHHA MPO BKJKOYe-
HHSI 10 CIIMCKY TiCHO MOB'si3aHa 3 000B'sA3kaMu iHopMaIikHOTOo
xapakTepy. fk BumauBae 3 ¢opmysoBaHHsa craTtti 2(1) u.s.r.U,
MiHiCTp 3060B'si3aHui ony6JikyBatu Cnucok y brosereHi
ny6siyHoi iHpopmarii Ha cBoeMy Beb-caiTi. Heo6XigHO pO3KpUTH
iHpopmalito mpo ocoby, A0 sIKOi BiAHOCUTBCSA Cy0'€KT, BKJIIOYe-
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HUW [0 CIOMUCKY, Ta CaHKIii, AKi Oy/JM 3acTOCOBaHi [0 HbOTrO.
Takum 4MHOM, 3aKOHOJaBelb Nepe/0ayuuB, 1110 3a3HaYeHi paKTH
€ mny6JiiyHol iHpopMalielo i MawTb OYTH AOCTYNHUMH AJs
LIMPOKOI TpoMafCcbKOCTi. [IpuiHATEe pilleHHA € 3pOo3yMiiuM,
3BaXKal4yd Ha 3a00pOHYy, HaKJ/JIaJeHYy IO0JIOKEHHSIMU CTaTTi
6(1)(3) u.s.r.U. Ha y4acTb y JislIbHOCTI, MeTOW ab0 HacaiKOM
SKUX € 00xif caHKLii. EQeKTUBHICTh 3BUHYBaueHHS B NOPYILIEHHI
i€l 3a60pOHU 3aJIeXKUTh BiJ, AOKa3y MomnepefHbOl MyOJiKallii
Cnucky B IHpopmaniliHOMy 610JIeTEHI [1/11 TPOMaJICbKOCTI Ha Be6-
cauTi MiHicTpa.

BignoBigHo #0 nosioxkeHb 3akoHy u.s.r.U. BrosieTeHb ny6J1iyHOI
iHpopMalil TakoX BUKOPUCTOBYETHCS /ISl IOBiIOMJIEHHSI CTOPiH
po pimeHHA BifHOCHO BKJKWYeHHA 0 Cnucky. Lle cBoepigHe
pilleHHs, OCKUJIbKHA, Ha BiAMIHY Bif persameHTty Kogekcy
aAMIHICTPAaTUBHOTO Cy/JOYMHCTBA MOBi/JOMJIEHHS BiJOYBA€ETHCS
HIJISAXOM NyO6JIiKanii caMoro pilieHHs, a He Jidiie iHGopMaliii mpo
oro BUJaHHA28. 3akoHOJaBellb NPOCYHYBCS Jaji, OCKiJIbKU
NPUNYCTUB, 1110 BPYyYeHHs pillleHHs BifAOYBAETbCA BXe B J€Hb
Horo ony6JiikyBaHHs B BrosieTeHi ny6JsiuHoi iHpopMaliii, a He, K
Ha migcrtaBi cT. 49 § 2 y 3B'si3ky 3 49a Kogekcy aaminicTpa-
TUBHOI'O CYJOYMHCTBA, Imicad 14 [JHIB 3 MOMEHTY TaKoOro
ony6JsikyBaHHS. Takull BUCHOBOK BUIIJIMBA€E 3 BKa3iBKH, chopMy-
JIbOBAHOI y 4. 3 cT. 4 u.s.r.U. 3aKoHy, Npo Te, 110 CTPOK Ha OCKa-
p>KeHHA pillleHHd po BHeceHHs A0 CIUCKY B aiMiIHICTpaTUBHOMY
Cy/li NOYMHAETBCS HACTYMHOIO JIHS MiCJs TOro, SIK pillleHHs 6yJ10
onpustoaHeHe B BrosieTeHi ny6JiuHoi iHpopmMariii.

JMCKyCiiHMM pillleHHSIM MiHiCcTpa € Te, 10 Cy0’€KT BXOAUTb
o COUCKy HACTYHmHOTrO JHS, MicJs TOro, IK pillleHHS1 OnmyO6JIiKy-
1I0Tb B BrosieTeHi ny6usiuyHoi iHpopmMmarnii (ctatta 4(3) 3 u.s.r.U.).
Y uboMy BUNAJKy BaXKO 3HAaWTH OOI'PYHTYBaHH{, 1100 opraH
BiZIXUJIMBCA BiJl HOPMU KOJEKCY 1100 NPUUHATOrO HUM pillleHHSA
3 MOMEHTY Horo Bpy4yeHHs1%°. AHaJIOTiyHi 3amepe4yeHHsI MalOThb
O6yTH cPopMyJibOBaHI 11070 NIPUUHATTS pillleHHs PO BHECEHHS

31 lus. ctaTti 49 Ta 49b Kosekcy afiMiHicCTpaTUBHOTO CyJOUMHCTBA.
32Ct.110 § 1 Kogekcy afiMiHiCTpaTUBHOTO CyZJ0UMHCTBA.
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Zio CnucKy, ke HabWpa€e YMHHOCTI JIMlIe 3 HACTYIHOTO JHA Nicad
Moro ony6JikyBaHHA y brosieTeHi ny6JivHoi iHdopmarii (4. 3 cT. 4
u.s.r.U.). TakuM 4uHOM, 0Cc06i, Ha IKy HaKJIaJIu CaHKIii, HAZla€TbCs
OJVWH JeHb Ha Te, 106 BXUTH 3axoJiB [Jd KOMIIeHcanii
HeraTMBHUX HACAiJKiB, HAPUKJIaJ, IIJIIXOM IlepeKa3y KOIUTIB 3a
Mexi Pecny6utiku [losibia.

VII. [Ipoueaypa BHeceHHA 0 CIUCKY He € LiJIKOM CTaHJAPTH-
30BaHa B mnoJsioxkeHHAX uw.s.r.U. CtatrTta 4(1) u.s.r.U. Bka3dye Ha
KOHKpeTHI mnoJsiokeHHA Kogekcy aaMiHICTpaTUBHOIO CyJO4H-
HCTBQ, AKi MalOThb NpsAMe 3aCTOCYBAaHHA 3 NUTaHb, HEe BPeryJbo-
BaHUX B u.s.r.U. KOHCTpyKLiA NOJI0OXKEHHA NP0 NOCUJIAHHA -
ctaTTd 4(1) u.s.r.U. - npu noBepXHEBOMY YUTAHHI MOXe CBiJUYUTHU
Ipo Te, 1[0 3aKOHOJaBelb BBAXag, 1110 IPoLeAypa BKIOYEHHHA 1,0
CnucKy €, 1o CyTi, TUIOBOK aAMIHICTPAaTUBHOI MpPOLEAYPOIO.
BifcyTHICTE 3acTepexeHHA NpO Te, L0 BifMOBiJAHI NOJIOXKEHHH,
TOOTO Ti, HA AKI POOUTHCA MOCUJIAHHSA, 3aCTOCOBYIOThCA mutatis
mutandis, MOXHa BBaXKaTH MiJTBEP/KEHHSAM MPUUHATOrO
BUCHOBKYy, 0Oepydd /[0 yBaru BiMIHHOCTi Mi>X HOpPMaTHBHUM
aKTOM, Ha IKMM pOOUTBHCA MOCUJIAHHSA, TA HOPDMAaTUBHUM aKTOM,
Ha iKUK pobUuThcs akueHT3?. ToMy mocuiaHHSI Ha 3aCTOCYBaHHSA
noJsioxkeHb Kojekcy aaMiHICTpaTUBHOTO CyJJOYMHCTBA MA€ YiTKO
BKa3yBaTH Ha Te, L0 NpoleJypa BKIAWYeHHA 0 CIIMCKy He Ma€
)KOJAHUX  BiAMIHHOCTEM  BiJi TUIOBOI  aJAMIHICTPAaTUBHOI
npoueaypyd. OJHAK TaKUM BHCHOBOK OyB OM IIOMHUJIKOBHUM.
[Ipo cyTTeBi BiAMIHHOCTI MiX LMMHU J[JBOMa IpoLeAypaMHU
CBIYMTb O06GCAr MOCUJAHHSA, 3p06JeHOro B TeKcTi crtaTTi 4(1)
u.s.r.U, a caMe BifiCYyTHICTb Y HbOMY YaCTUHH MoJoxeHb K. a. c,
daki B npoueaypax ,Kozaekcy” aaMiHICTpaTHBHOTO CyJO4YMHCTBa
bopMyIOTh HOTr0 TUNOBI CTPYKTYPH.

[lig 4ac posrsasaay crnpaBu npo BHeceHHA A0 CHUCKy He
3aCTOCOBYBAaTUMYTbCA TaKi NPUHLMUIIU: NPUHLMI BUpIlIEeHHS

33 letanbHime guB. J. Nowacki, ‘Odpowiednie’ stosowanie przepiséw prawa,
PiP 1964, Ne 3, c. 376 i pgani; A. Skoczylas, Odestania w postepowaniu
sgdowoadministracyjnym, Bapmaa 2001, c. 9 i gaui.
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NpaBOBUX CYMHIBiB Ha KOpPUCTb cTOpoHHU (cTaTTA 7a Kogjekcy
aAMIHICTPAaTUBHOTO CY/IOYMHCTBA), MPUHLUI AO0BipU [0 cy6'eKTa
BJIaJJHUX MTOBHOBAXXeHb Ta NPUHLMUI Ail BiANIOBIAHO 40 yCTaJleHOol
npakTuku (ctatta 8 K.a.c.), npuHuun iHpopmyBaHHs (cTaTTa 9
K.a.c.), npuHUMI aKTUBHOI y4acTi cTopiH y mporeci (ctatTtsa 10
K.a.c.), npuHiuun nepekoHaHHs (ctatTtd 11 K.a.c.) Ta npuHuun
JABoBUMipHOI npoueaypu (cratta 15 K.a.c.). Hacinigkom Bukiio-
YeHHH BUIle3a3HAYEHUX NMPUHIMUIIB € BIJACYTHICTb MOXJIMBOCTI
3aCTOCYBaHHA THUX MoJoxeHb K.a.c, gKi iX po3BuBawTb. Pamku
bOTO JAOCAiKeHHS He JI03BOJISIIOTh JleTaJlbHO 3yNUHUTUCS Ha
bOMY MUTaHHI, TOMY Zlajli Oy/Zie IpeCTaBJIEHO JIMIlIe OCHOBHE.

[lonepegHbO MOXHA 3pOOUTH 3arajJibHUM BHCHOBOK, W10
B npoueaypi BHeceHHA A0 COHUCKY y4acTb Ta aKTUBHICTb CTOpIH
NpPaKTUYHO BUKJ/OYeHa. MiHicTp He 3060B'sa3aHul iHGOpMyBaTH
cy6'eKTa, SKWM MifJisira€e 3amucy NOpo BiAKPUTTSA MNpoLeAypU
(ctarta 61 § 4 K.a.c.). BiH He noBigomJ/ise cTopiH npo 3i6paHi
Jlokasu (ctatTta 79 K.a.c.) a, onjiHIOI04M Ti YU iHLII 06CTaBUHU, HE
3000B's13aHUM MOKJIAZaTHUCS HA BCIO CYKYTHICTh 310paHUX /10Ka3iB
(ctarta 80 K.a.c.), Tak camo fIK i He 3000B'siI3aHUN HaJlaBaTH
CTOPOHiI MOXJIMBICTb BHUCJOBUTHU CBOI JYMKY 3 L[bOT'O NMPUBOAY
(cratrta 81 K.a.c.). 3a pimieHHAM 3aKOHOJaBId B IMpolieci
npoueaypy HeceHHs [0 CIMCKY He 3aCTOCOBYIOTHCS MOJIOXKEHHS,
SKi CTOCYIOThCSl ,0pYUY€eHb. Lle BUK/IMKAE 111e Oisiblile 3MBYBaHHS,
OCKIJIbKM B TOU >Ke 4ac O0yJIo JONyLeHO 3aCTOCYBaHHA MOJI0KEHD,
10 peryJjwloTh Nopsfok BUkIMKY (crtatTi 50, 54 K.a.c.) Ta
ycyHeHHs1 $opMasibHUX HeAoJiKiB y 3asBax (crarta 64 Ka.c.).
3[a€ThCs, 1O €AMHOI JOMYCTUMOI (GOPMOI KOHTAKTy MiX
MiHICTpOM Ta CcTOpoHaMu OyJZe mpoueAypa, MepejdadyeHa
cratTetro 55 Kozekcy agMiHICTpaTUBHOIO CyZJO4YMHCTBA, Ha AKYy
nocunaetbes ctatTtd 4(1) u.s.r.U. To6TO 3a AONOMOr00 BUKIUKY
3 TesiepOHy ab0 iHIIKX 3aC00iB 3B'A3KY.

[Ipouenypa y cnpaBi BHeceHHA 0 CHUMCKy He MOXe OyTH
NpUNMHEHA LIJISIXOM 3aKpUTTs Ha MijcTaBi 6e3npegMeTHOCTI
(4. 1 ct. 105 K.a.c.), xoya Taka ¢popmMa NpUNHUHEHHS JJONYCKAEThCS,
AKLI0 NMpO Lie NPOCUTb CTOPOHA, 3a 3adBOI0 KOl BOHA OyJIO
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poamnoyaTta (§ 2 ct. 105 K.a.c.). ¥ ubomy Bunajky, oaHak, Kogekc
aAMIHICTPAaTUBHOTO Cy[0OYMHCTBA BHUMArae€, 106 iHIII CTOPOHHU
npouecy 6ysnu mnoiHGOpMOBaHI 3 MeTOH BHUCJOBJIEHHS CBOIX
3anepevyeHb. BukoHytouu 1 BUMory, MiHictp de facto iHpopmy-
BaTHUMe Cy0'€KTa, IKOI0 CTOCY€ETbCA 3asBa NPO BKJKYEHHA [0
CnucKy npo cTaH pos3rJsajy ClpaBHy.

CrartTsa 4(1) u.s.r.U. nocunaetrbcs Ha ctarTio 107 § 1 Kogekcy
aZAMIHICTPAaTUBHOIO CYJA04YMHCTBA, ONYCKAlO4! IIPU LIbOMY CTATTIO
107 § 3 K.a.c. TakuM 4MHOM, MiHICTp 3000B'si3aHUM MiATOTyBaTH
bakTU4HI Ta WPUAUYHI NiACTaBU [Ji1 NPUNUHATTSA pillleHHs, ajie
BiH He Mae O00O0B'fI3Ky CKJIaJlaTH iX BIANOBIAHO [0 pEXUMY
Kogzekcy. Kpim Toro, gKI110 BiH BBaXKae€ Lie JOLiJIbHUM 3 MipKyBaHb
JlepkaBHOI ©Oe3nekyd abo TpoMafCbKOTO MOPAAKY, TO MOXe
obMexuTH coepy ix Aii (crarta 3(9) u.s.r.U.). BUHHKae nUTaHHS,
Yl MNOTPiOHO BKJIKYATH BUPOK 3 1LbOr0 MHUTAaHHA [0
P€e30JIIDTUBHOI YaCTUHMU pillleHHs, YU JOCTaTHbO CPOPMYIIOBATH
oro B o6rpyHTyBaHHi. He3anexHo Bif npuiHATOl dopMy.iy,
MiHICTp 3000B'I3aHUM HaJaTU apPryMEeHTU [l MepeBipKU
NpPaBOMIpHOCTI 0OMeXXeHHsI 06CATy OOI'PYyHTyBaHHsA. PeaJizanis
MIiHICTPOM LIMX NOBHOBAXXEHb Ta 0OMeXKeHHS 006CATy PaKTUUHOTO
OOr'pyHTYBaHHS pillleHHS LIJIIXOM HEPO3KPUTTS PaKTiB, HA AKUX
BOHO I'PYHTYETHCSH,NO CYyTi YHEMOXK/JIUBUTD CY0'EKTY, BKIIOYEHOMY
fo Cnoucky, OyAb-IKMA nOpeAMeTHUM 3axucT3l 30KpeMa,
cbopMyJIIOBATH aJieKBaTHI 3anepedyeHHs y cKapsi 0 aaMiHicTpa-
THUBHOIO CyAy. AHI 31 3MiCTy BUHECEHOr0 pillleHHs, aHi 3 MaTepia-
JIIB CIpaBH, AOCTYIl [0 AKUX BUKJIOYEHO 4Yepe3 BIiJCYTHICTb
NoCUJIaHHA Ha crarTio 74 K.a.c, cTopoHa He [i3HAa€TbCA, AKi
bakTuyHi 06CTaBUHU CTalW MiACTaBOW AJis ii BKJIIOYEHHS [0
Crnucky. 34a€ThCA, 1110 €AUHOI0 TapaHTIEI 3aXUCTY NIPaB CTOPOHHU

34 [Ipo rapaHTiiHY QYHKIiII0 OOIPYHTYBaHHS aJIMiHICTPAaTUBHOTO pillleHHS
nuB.: Z. Czarnik, Gwarancyjna funkcja uzasadnienia decyzji administracyjnej,
»~Administracja. Teoria-Dydaktyka-Praktyka” 2013, nr 2, s. 25-35; R. Sawuta,
Instytucja uzasadnienia decyzji w ogélnym postepowaniu administracyjnym -
z perspektywy 60-lecia uchwalenia kodeksu postepowania administracyjnego,
,Gdanskie Studia Prawnicze” 2020, nr 2,s. 113-132.
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B TAaKOMy BHUIIQJIKy OyJe poO3rJdJ, CKaprd aJMiHICTpaTUBHUM
CYyZ,0M He3aJIeXKHO BiJy BUCYHYTUX 3BUHYBa4yeHb 1 Ha MiJCTaBi BCiX
MaTepiasiB crnpaBu3? gKi MOBHMHHI BKJ/IIOYATH A0Ka3M, Ha SKHUX
I[PYHTYETHCA pillleHHA.

3i 3micTy nmocusanHs, cdopmyaboBaHoro B 4. 1 cT. 4 u.s.r.U,
BUIJIMBAE, 110 MOXJIMUBICTb 3aCTOCYBaHHA €KCTpPaopAHMHApHUX
npoueayp A0 pilleHHS Mpo BKJIKOYeHHA A0 CnucKy obMexeHa
BUKJ/IIOYHO CKAaCyBaHHfAM ILboro pimeHHd. lle xubOHe pilleHHs
3 Tpbox mnNpuU4yHH. [lo-mepuie, KOHCTUTYLIMHO TrapaHTYETbCA
JONYCTUMICTb TOHOBJIEHH aJMIiHICTPAaTUBHOIO NPOBAXKEHHHA
y BUINAJKy, AKII0 HOPMAaTUBHHUM aKT, Ha MiAcTaBi AKoro 6yJio
NPUMHATO OCTAaTOYHE a/IMiHICTpaTUBHE pillleHHs, 6y/le BU3HAHO
TaKuM, 110 He BiagnoBigae KoHcTUTyLil, Mi>KHapOJHOMY JOTOBOPY
abo 3akoHy. [lo-gpyre, MOXXJIMBICTb BHECEHHA 3MiH [0 pillleHHA
npo BkJIOUYeHHs A0 Cnucky npsMo nepepbadeHa cratter 3(11)
u.s.r.U. Ilo-tpete, crarta 4(1) u.s.r.U. 6e3mocepeHbO IMOCUJIA-
€TbCA Ha crtarTiI0 16 Ka.c, g9ka y ApyroMy pedyeHHI Mepuioro
absany mnepejbadae, WO OCTATOYHI pilleHHS MOXYTb OYTHU
CKacoBaHi abo 3MiHeHi, BU3HAHI HeJiMCHUMH, a MPOBAAKEHHS
y cmnpaBi Moxe OyTH BiJJHOBJIEeHe JiMIle Y BUIAJKaXx,
nepenbadyeHux uuM KogexkcoMm abo crneLiabHUMHM 33aKOHAMH.
Tomy He3po3yMmisio, 4yd, mocuIauuch 6e3nocepeaHbo Ha § 1 CT.
16 Kogekcy aiMiHiCTpaTUBHOTO Cy[JOYMHCTBA, 3aKOHOZABELb HE
nepez0a4yMB 3aCTOCYBaHHA BCIX HAA3BUYAMHUX INpoLeayp [o
pillleHHA PO BK/IOYeHHA 10 CIUCKY.

VIII. IlpexcraBiieHi KOMeHTapi € Bi3yaJbHUMHA 1 He
NoTpeOyOTh TJIMOOKOTO OGrOBOPEHHS NMPOO6JeMaTUKU NMPUKHS-
TTS pillleHb PO BKJIOYeHHs o Cnucky. OfHaK, BOHU OKAa3ylOTh,
1110 3aCTOCyBaHHA NOJIOXKeHb U.S.r.U. MOKe BUKJIMKAaTH POOJIEMH.
Oco6/1MBe 3aHENOKOEHHSI BUKJIMKAE NPUUHATTSA HOPMATHBHUX
pilieHb, sKi GaKTUYHO BUKJ/OYAIOTHL yCi mpolecyajbHi NmpaBa

35 BignoBigHo Ao ctatTi 134 § 1 Ta crarTi 133 § 1 3akony Bix 30 cepnusa
2002 poky. - 3aKOH Npo NpoLeAypH B aAMiHicTpaTUBHUX cyAax, Dz. U. 2023, Ne
259.

266



IIpoyedypa wodo 8ka04eHHs A0 cnUCKY 0ci6 ma op2aHi3ayitl, 0o AKUX...

cy6'ekTa, wo mnignarae BkAwYeHHIO J0 Cnucky. [ligxoasauyn
3 pO3yMIiHHfIM [0 HaMipiB 3aKOHOJaBLs, AKUM MaB Ha MeTi
CTBOPUTHU NPABOBe M0JIe AJS WBUAKOTO IPUUHATTA pillleHHS PO
3aCTOCYBaHHS CaHKIiN A0 Cy6'€KTIB, 1[0 NiATPUMYIOTb POCIHCbKY
arpecito mpoTh YKpalHH, He MOXHa, OJHAaK, 3abyBaTW MNpo
KOHCTUTYIilHI CTaHAAPTH JisI/IbHOCTI OpraHiB Aep>KaBHOI BJaJHY,
HeJJOTPUMaHHA KUX MOXe MPU3BECTU [0 HACJII[AKIB, HEIPUUHS-
THUX y IEMOKpPATUYHIN NPaBOBiM AeprKaBi.

Abstract: The aim of the article is to present the practical
solutions provided for in the provisions of the Act of April 13,
2022 on the entry on the list of persons and entities to whom the
measures provided for in the Act on special solutions are applied
in the field of counteracting the support of aggression against
Ukraine and serving the protection of national security. Attention
was directed only to those provisions of the Act, on the basis of
which an administrative decision is issued on the entry on the list
of persons and entities against which restrictive measures
(sanctions) are applied. The study uses the formal-dogmatic
method of analysis. The selected issues are new and have not been
the subject of any doctrinal studies or court judgments. The
formulated final conclusions reveal that on the basis of the
application of the provisions of the analyzed act, problems may
arise, the importance of which is not insignificant, given that they
may concern the basic rights of the parties to the proceedings
regarding the entry on the list.
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Dz.U. 2023 r. m. 129 3i 3MiHaMH i IONOBHEHHSMH.

3axkoH Bif 30 cepniHg 2002 p. - 3akoH npo NpoBa/PKeHHS B aiMiHicTpa-
THUBHHUX cyJax, Dz. U. 2023 r. m. 259.
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326/47.
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Dz.U.UE.L.2014.78.6.
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AJIPIAH NMEX

Kadenpa koHcTUTYLiliHOT O TpaBa Ta Mi>KHAPOJHUX BiIHOCUH
WSPIA YHiBepcuTeT npaBa Ta agmiHicTpauii B 2Kemosi
ORCID: 0000-0003-4183-5664

Jisi/IbHICTh 'MiHU 3 HA/IJAHHA AOIOMOTI'A
B paMKaX 3aKOHY Npo AOIOMOrYy rpoMaJsiHaM
YKpaiHu y 3B's13Ky 3i 30pOMHUM KOHQJIIKTOM
Ha TepuUTOopil YKpaiHU - KOMeHTapi
de lege lata Ta de lege ferenda

Aid activities of the commune in the act
on assistance to Ukrainian citizens in connection
with the armed conflict in the territory of this state

- de lege lata and de lege ferenda postulates

AHoTanisa: Arpecia Pocii npotu YkpaiHy, 1o npusBesa /o0
36poiiHOro KOHQJIKTY Ha TepuTopil 1iei KpaiHu, cnpUYMHHUIIA
MacoBy Mirpani JoeH, Ki 1yKaTb 6e3ne4Horo nputyJaky. Li
Mirparii 6y/Jin 0Co6JIMBO CIPSIMOBAHI Ha MOJIbCbKY TEPUTOPII0, L]0
BUMarajlo TEepMIHOBOIO NPUUHATTA HOPMATUBHO-IPAaBOBOTO
aKTy, AKMM OM BHU3HAYaB, K Jep:KaBa NOBUHHA JiATH B LiH
cutyauil. [[puHHATHN 3aKOH NpO JONOMOTY 3HA4YHOK MIipOH
nepej6ayaB, 1[0 OpTaHU MiCLeBOr0 caMOBpPsIAyBaHHS BijjirpaBa-
TUMYTb KJIIOYOBY pOJIb Yy HaZaHHi Jgonomoru. CepHo3HicCTb
npo6JieMd Ta HeOOXi/HICTh WIBUAKHUX 3aKOHOJABYUX AiH 0OIpy-
HTOBYIOTb OpUTiHa/bHY GopMy 3aKoHY. Cj1il HETraTUBHO OLiHUTHU
O0OI'PYHTYBaHHSl MPOEKTY Ta BiACYTHICTb 3MiH /10 3aKOHIB, fKi 0
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Ja/d BIAINOBiZb Ha NPaKTU4YHI NMpPOO6JIeMH, HaIp., KOJH, B AKHUX
dopmax, KuM i Ik TOBHHHI a60 MOXYTb JiITH MiJKOHTPOJIbHI Ta
niHarJaA4HI OpraHyd MiCLleBOTO CaMOBpAAYBaHHSA, a TaKOX
CYKYIHICTb 3aX0/liB JJOMOMOTH 3 MOXJIMBICTIO 0OMeXeHHs abo
HaBITb YHEMOXJIMBJIEHHS Oe310cepeiHbOTO0 3/[iNCHEeHHS BJIaJ1 Ha
piBHI I'MIHM HOrO >XHTeJAMM 4Yepe3 BTPyYaHHA B CTPYKTYpy
IrpoMa/iCbKOro 610/pKeTy. ABTOp TaKO>X BKa3aB Ha Hebe3IeKy, sKa
NoB'A3aHa 3 UMM Ta 3alpoONOHYBaB UUIAXM BUPILIEHHS
JliarHOCTOBAHUX MPOOJIEM.

KiloyoBi csioBa: HajaHHA [JONOMOrM, YkKpaiHa, TIMiHa,
36pOoMHUN KOHQJIIKT, MiclieBe CaMOBpPsi/lyBaHHS.

Keywords: aid activities, Ukraine, commune, armed conflict,
local government.

24 moTtoro 2022 poky Bif0yBcs Hamaj, pOCiMCbKUX BiMCbK Ha
TepuTopito YkpaiHu. HacaifkoM nboro Hamajy cTaB IpoLec
Mirparii yKpaiHCbKOTO HaceJIeHHsl, IepeBa)KHO B pPalOHM KpaiH
€spomnelicbkoro Cor3y, 3okpema g0 Iloabwil. PimieHHsi mpo
BIIKPUTTA KOPJAOHIB i HalaHHA JONIOMOTY IrpoMajidHaM YKpaiHU
CTaJI0O BUPaXXEHHAM Jiep>KaBHOI COJIIJapHOCTI Ta 3aCy/pKeHHAM
arpecii i BeJjeHHsT 00OHOBUX [Jid 3 HEXTYBaHHSIM 0a30BHUX
rymMaHiTapHux rapadrtid. [lonbua, ofHaK, 3iTKHy/acd 3 JOCUTH
CKJIalHUM BHUKJIMUKOM. JliNCHO, HEKOHTPOJIbOBAaHA Mirpanjis MorJa
6u npu3BecTH [0 Je30praHisauil gep>kaBW, TOMY BHUHHUKJA
HEeOOXiHICTh MPUHUHATH HAKa3 y BiANOBiJb Ha HaJ3BUYAWHY
CUTYyalilo, 110 BHHUKJA. BigmoBifHUWI 3aKOH MaB OU He Julle
BUKJIACTH I0JIOXKEHHS, CIPSAMOBaHi 6e3nocepesHbO Ha rPOMa/isiH
YKpainuy, Ki 1poKUBalOTh Ha TepuTopii [loiblii, asie 1 BABHAYUTH
NOPAZLOK [JifJIbHOCTI OpraHiB JepXaBHOI BJaAWd, a TaKOX
B3aEMOBIJJHOCUHM YKpalHLiB 3 mnoJsgkaMu. CTrasa 04YeBUJHOIO
notpeba y creniaJbHOMYy 3aKOHi (camMe Tak MOTo OXapaKTepu-

1 G. Uscinska, Wsparcie prawne i spoteczne paiistwa polskiego dla obywateli
Ukrainy w obliczu konfliktu zbrojnego, ,Praca i zabezpieczenie spoteczne” 2022,
nr 3,s. 3-4.

271



AdpiaH Ilexc

3yBaJIU PO3POOHUKH y TMOACHIOBAJbHIA 3alMCLi [0 3aKOHO-
npoekty Ne 2069), akuil NpUHANMHI OKpeCcJUTb BUILE3rajaHi
HanpsaMKU. besnepemikogHWM 3aKOHOJAaBUYMM MNpouec OyB TyT
KJIOUYOBUM JJIsl TOrO, W00 HeranHO BCTAHOBUTH CTaHAAPTHU
JiSIJIBHOCTI. ¥ IIbOMY BiJHOLIEHHI LUBUAKICTh NPOLeAyPH IPOEKTY
BUSICHWJIA pillleHHS], MPUUHATI B OPUTiHAJIbHOMY 3aKOHi, AesKi
3 IKUX BUSIBUJINCS CyNlepewIMBHUMU i MOTpebyBasiu BiJIMOBIAHOTO
JoonpanoBaHHs. Hapewri, 12 6epe3ns 2022 poky 6yJsio mpUK-
HATO 3aKOH NpPO JONOMOIY rpoMajssHaM YKpaiHu y 3B'A3Ky 3i
36pOMHUM KOH()JIIKTOM Ha TepuTopil YKkpaiHu?.

30kpeMa, BHUILEe3raZlaHui 3aKOH NPUIYCKaB, L0 AidJbHICTb
3 HaJlaHH{ [0NIOMOTH Oy/ie AesieroBaHa MiClleBUM OpraHaM BJjiaJiu
Ta iXHIM nigopraHaM Ay peaJisauii. Oco6MCTO 51 € NPUXUJIBHUKOM
ifel, o AiAJIBHICTh AK LeHTPaJbHUX OPraHiB AepXaBHOI BJay,
TaK 1 OpraHiB Micl|eBOro CaMOBPAAYBAaHHA MA€ IPYHTYBATUCA Ha
cHiBmpali B HAUIIMUPILIOMY PO3YMiHHIi, pe3yJIbTaTOM SIKOI € JOCS-
THEHHS HaWKpalUX pe3y/bTaTiB i€l AisJibHOCTI B HalledeKTH-
BHIlIKM cnoci6. Tak caMo g He BBaXkalo, 110 JJOPEUHUMU € MPHUILY-
LIleHHA PO LeHTpaJsli3alilo, AKa IPYHTYETbCA Ha CYBEepPEeHHUX Jidx
LleHTpaJIbHUX OpPraHiB I NignopsAaAKOBaHiN poJii MiCLieBUX OpTaHiB
BJaJM, abo, HaBIlaKy, NMPUNYLIEHHA NpPO JeleHTpasjisaliio, 1o
BUPAXKAETHCA Yy BUKOHAHHI 3aBJjlaHb MiCLleBUMU OpraHaMy BJIaJU
OKpeMO BiJ Ajill [leHTpa/ibHUX opraHiB. TUM He MeH1l, cHiBIpansd
LJUX OpTaHiB, He3aJIe>KHO BiJl 6asaHCy NOJIITUYHUX CUJI Y IEBHUU
TepMiH IOBHOBAXX€Hb, MA€ I'PYHTYBATHUCA HAa 3aKOHOJABCTBI, AKe
€ YITKUM, OJHO3HAYHUM | NPUNHATUM Yy paMKax JAiajory, B TOMy
YUCJI 1 coniasbHOrO Aiasory. Ha Mow AyMKy, Take NpUIYILeHHS
€ He TIJIbKM LIJIKOM palioOHaJbHUM, ajle W I'PyHTYETbCA Ha
IIOJIOKEHHAX CUCTEMU MICLIeBOro CaMOBpAAYBaHHSA, HAllPUKJAJ,
y 3aKoHi npo miclueBe caMmoBpsAAyBaHHA? y cTaTTi 7(2) 3aKOoHOAA-

2 3akoH Bix 12 Gepe3Hs 2022 poKy mpo AONOMOTY rpoMajsiHaM YKpaiHu
y 3B'sI3Ky 3i 36pOoHHUM KOHQJIIKTOM Ha TepuTopil Ykpainu (Dz. U. 2023, nyHKT
103 3 monpaBKaMHu).

3 3akoH Biz 8 6epe3Hs 1990 p. npo micbke camoBpsayBaHHs (Dz. U. Big 2023
poky, . 40).
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Bellb IPUIYCTUB, 10 3aKOHU BU3HAYAIOTh, AKI BJIACHI 3aBJaHHA
rMiHM MalwTb 000B'I3k0BUM xapakTep. [laparpad 3, 3 iHworo
00Ky, mepezbadyae, 110 JeseryBaHHS 3aKOHOM HOBHUX 3aBJaHb
rMiHM BUMarae 3abe3neyeHHs He0OXiAHUX piHaHCOBUX pecypcCiB
JIJ1s1 IX BAKOHAHHS Y BUTJISAA1 30i/IblIEHHS BJACHUX JJOXO/iB I'MiHU
abo HajaHHA goTarii. [losokeHHsa cratTi 8(4) Ta (5) 3acTocoBy-
I0ThCA BiOBIAHO. TaKOX y cTAaTTi 8 LIbOr0 3aKOHY, B NYHKTax 1, 3
i4 BiANOBIIHO, 3aKOHO/IaBeLb IPUIYCTHUB, 1[0 HA TMiHY MOXe OYTH
NOKJIaZleHO 000B'sI30K BUKOHYBATHU 3aB/JaHHSA ¥ chepi AepkaBHOTO
ynpaBJiHHS, a TakoX y cdepi opranizanii miAroTOBKK Ta MpoBe-
JIeHHsI 3arajibHUX BHOOpPiB i pedepenHaymiB. 'MiHa oTpumye
¢diHaHCyBaHHS B po3Mipi, Ake HeobOXxi/jHe /111 BUKOHAHHS 3aB/jaHb,
3a3Ha4yeHux y nyHkKTax 1, 2 i 2a. [leTaJibHI NPUHLMUIIKA Ta CTPOKU
nepepaxyBaHHA KOWITIiB, 3a3HAY€HUX y NMYHKTI 3, BU3HAYAKOThHCA
3aKOHaMH, L0 MOKJ3J[al0Th HAa TMiHM OOOB'SI30K BHUKOHYBATHU
Jlopy4eHi 3aBJjaHHf, ab0 yK/JIaJeHUMH yrojgamMu. lli HopmaTHUBHI
AKTHM BCTAHOBJIOIOTb KOHKpETHI CTaHZapTU CchiBopani Mix
LeHTPaJIbHKUMH Ta MiCIIeBUMU OpraHaMu BJajiy; y 3B'SI3KY 3 LIUM
HeMa€ CYMHIBIB, 1110 BU3Ha4YeHHA HOBUX 3aBJaHb 3 HaJAHHA
JIOIIOMOTHY Ha MiCLieBi OpraHH BJIaZijd IOBUHHO CYNIPOBO/>KYBAaTUCH
¢$iHaHCOBOIO MiATPHUMKOIO 3 GOKY LleHTpaJbHUX OpTaHiB Bjaau. Ha
JOJATOK [0 BHILe3a3HAaYeHUX I0JIOKEHb, TaKOX BKa3aHa
MOXJIMBICTb NIOJla4i 3afiBOK Ha OTPUMaHHA J0Tallil yepe3 3asBKU
Jl0 06JIacCHUX ypsiBt.

OfHak y 3aKOHI Mpo AONOMOTY € MOJIOXKEHHS, fKi f BBaXKalo
CylepeuwMBUMU 111010 I[bOTO MU TAHHS, 30KpeMa, cTaTTsa 12(3), (4)
i(5),crarTa 1111 craTTa 112 Bule3raJlaHoro 3akoHy. BignoBigHo
fo crarti 12(4) 3akoHy nOpo [JONOMOTY, OpraH MiCleBOoro
CaMOBpPAAYBaHH4, acolliallig opraHiB MicleBOro cCaMoOBpALYBaHHSA
abo MicbKa acolialid, 3a BJIaCHOIO iHilIiaTHBOIO Ta B MeXaxX CBOIX
pecypciB, MoOXe HajaBaTH J[JONOMOrYy TIpoMajdHaM YKpaiHy,
3a3HayeHuUM y ctaTTi 1(1). ¥ uboMy mnoJioKeHHi HJAeTbCsA Mpo
JOIIOMOrY, dKa HaJla€ETbCA 3a BJIACHOK IHILIaTUBOK 1 B Mexax

4 M. Bochenek, Wsparcie finansowe dla gmin i podmiotéw na rzecz uchodzcéw
z Ukrainy, LEX/el. 2022.
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HasiBHUX KOWITiB. CHOJIyYHUK «i» TYT BKa3y€ Ha 3B'A30K, TOMY TaKa
JIOIIOMOTa MOXe MaTH Micle JiMile B TOMy BUIIAJKY, AKIL0 OpraH
BJaAM Oakae il opraHisyBaTu i Mae ajs npboro KomTtus. OmHaK
3aKOHO/JaBellb He YTOYHUB, YU M/1eThCs NPO PpiHAHCOBI, 0COOUCTI,
PyXOMi Y4 HepyXoMi akTUBH. BogHO4Yac y NyHKTI 5 3aKoHOjaBelb
NPUNYCTUB, 110 OOCAT [JONOMOTM BHU3HAYAETbCA Yy pilleHH]
KepiBHOI'O OpraHy MiCLileBOro caMOBpAAyBaHHs, acoLjialii opraHis
MiCIIeBOrO CaMOBpSIlyBaHHS ab0 acouianii MicT 06J1acHOTO
3HayeHHs. DopMU Ta NOPAAOK HAZJAaHHS JONMTOMOTY BU3HAYAIOThCS
KOMIIETeHTHUM BUKOHAaBYMM OPTraHOM BiZi[IOBiHOI opraHi3auii yu
npodcnisiku. IMnepaTuB ,BU3HA4ya€e” BXHUBAETbCA B ILbOMY
NoJIoKeHHi /ABidi. ToMy BMHMKA€E NUTAHHA, YU L€ IO0JIOXKEHHA
€ JIONMIOBHEHHSAM [J10 MYHKTY 4, YU HOPMOIO, IKa BU3HA4Ya€ iHUINUU
TUIl JONIOMOTH, Hi>XK TOM, 110 3a3Ha4€HUU y NyHKTI 4. 3 ofHOTO
00Ky, MOXXHa MPUIYCTUTH, 110 1€ MOJIO)KEHHSI 3aCTOCOBYETHCH,
KOJIM MiclLieBa BJjiaJila IPUUMaE pillleHHd Npo HaJaHHS JONOMOTIH.
Y TakoMy BHUNaZKy 110 HOPMY MO>KHa MOSICHIOBATHU fIK MOJIOXKEHHS
Ipo Te, 110 3aX0J4U AONOMOTH 3AIMCHIOITHCA LWIJISAXOM CIliBIpaLi
OpraHiB MiHM TaKMM YMHOM, 1110 paZja BU3HA4YA€E 06CAT JONOMOTH,
a BilT, 6ypmMicTp ab6o Mep — popMu Ta nopsAAoK ii HagaHHA. OHAK,
3 iHIIOro 60Ky, B MYHKTI 4 MJleThCA NpO JOMOMOTY, [0 HAZJAETHCS
MicueBow Bjaazow. MicueBa Byaja Ji€ yepe3 CBOI OpraHy, OJHaK
NOBHOBAaXEHHA BHWKOHABYOI'0 OpraHy, a TaKOX OpraHy, 10
NpUMMaE pilleHHd, BU3HAYal0ThCA BiATOBIJHUM 3aKOHO/LaBCTBOM.
Y 3B'I3Ky 3 1lUM BUHUKAE MUTAHHSA PO Te, IKUM OpraH BJIaJy Ma€
NOBHOBa)XeHHS BBaXKaTH, L0 3aX0JAW JONOMOTH, NepefbayveHi
naparpadom 4, 6yayTh 3ilicHeHi, abo 110 POOUTH, KLU0 OAUH
3 HUX BUSIBUTb HeOaXKaHH4 1ie poouTH. YK MOKHA B Takiil cuTyanii
B3araJii FOBOPUTH NPO Ail, AKi BiI0OYyBatOThCSA 3 BJIACHOI iHIL[iaTUBH.
Y 11bOMy BifHOIIEHHI NYHKT 5 MOXHa pPO3yMIiTH JBOSIKO. AGO fK
MOJIOKEHHS, L0 YIOBHOBAXYE OpraH, KWW NpPUKWMAE pillleHHs,
yXBaJIIOBAaTU pilleHHA Mpo 3axo4d 3 HaJaHHA [JOINOMOTIH
i, BiamoBiZHO, HaK/JaZla€e Ha BildTa 3060B'A3aHHA BXXHUTH

5 A. Misiejko, Pomoc obywatelom Ukrainy z inicjatywy jednostek samorzqdu
terytorialnego lub ich zwiqzkéw, LEX/el. 2022.
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BUKOHAaBYMX 3ax0/iB, ab0o fK IOJIOXKeHHS, L0 3aCTOCOBYETHCA
Jiulie B TOMY BUINA/IKY, IKL0 00W/1Ba OpraHU 'MiHU BUCJIOBIIOITh
OakaHHA BXXUTHU NEBHUX 3axo/iB. BUHWKae NMUTaHHA, YU MOXKe,
HaNpUKJaJ, BIUT, AKUU CTUKAETbCA 3 0€3Ai/IbHICTIO pajiy, AiATH
6e3nocepeiHbO Ha MiACTaBi CTATTi 4, OCKIJIbKK BifNoOBigHO [0
crarTti 31 3aKoHy Npo MicleBe CaMOBpPSAAYBaHHA BiH Kepye
MOBCAKJEHHUMMU CIpaBaMU TIMIHU 1 mpencTaBasde 11 HA30BHI
A BBaxaro, 10 Iji HOPMU € YYJOBUM IPUKJIALOM IOJIOXKEHD, AKI
B pe3yJIbTaTi IX 3aCTOCYBaHHA Ha NPAKTULi JAIOTh 3pO3YMITH, 1110
IX Caif YTOYHUTU LIJIAXOM BHECEHHdA 3MiH [0 3aKOHYy IIpo
ponomory. [lo-nepiie, y nyHKTi 5 Ma€ 6yTH NOCU/IaHHA Ha MYHKT 4,
a Mo-Apyre, 1 BBa)Kal, 110 KOHCTPYKLiA LUX MOJIOXKEHb Mae€
BUpaXaTHCAd B YINOBHOBaXXeHHI paju NpUUMaTHU pilleHHA Npo
3aX0JM JOIOMOTHY i 3roJ0M BUMaraTH BiJj BAKOHABYOI'0 OpraHy
rMiHM BUKOHaBYMX [ikl Ha migctaBi ctatTi 30(1) 3akoHy mpo
MiclleBe CaMOBpSZyBaHHs, fKa Nepejbaya€, 10 BIUT BHUKOHYE
pilleHHd paZiy T'MiHM Ta 3aBJaHHA I'MiHY, BU3HAYEHi 3aKOHOM.
PanjioHasibHICTh NOOYA0BU BUIE€3ra/laHUX MOJI0KEHD, HA MOIO
JYMKYy, Lie Oisiblle MocaabareTbcss GopMyTIOBaHHAM MYHKTY 3
crarti 12. BiAgnoBiZHO [0 LBOro NOJIOXKEHHS, IHIII OpraHU
JIep>)KaBHOTO yIpaBJiiHHSA, NiApo3Aiad, NiANOpsAKoBaHi abo
MiJKOHTPOJIbHI OpraHaM Jep>XaBHOT'O YIpaBJiHHA, MiAPO3Jiau
CEeKTOpYy JlepKaBHUX PiHAHCIB Ta iHILI OpraHU AepKkaBHOI BJIaU
MOXYTb HaJaBaTHU [OINOMOrY, 3a3HadyeHy B NyHKTI 1. Jia nux
Lijied opraHu abo MmiJpo3Ainy, 3a3HauyeHi B MepIIOMY peYyeHHi,
MOXYTb BHUKOPDUCTOBYBAaTH MaWHO /[lepkaBHOI CKapOHMUL,
npujbaHe abo 3aKpinsieHe 3a UMHU OpraHaMy abo NiJApo3AiJaMHu.
Cuig 3a3HAYUTH, 1O L€ OJIOKEHHA 3Taly€ cepe/i yIOBHOBAXXEHUX
0cib, 30KpeMa cy0'eKTH CEKTOpy JAep:kaBHUX ¢iHaHCiB. OpraHu
MICIIeBOTO CaMOBpPSAJAYBaHHSA HaJ/lexaTb [0 CEKTOpa Jep>KaBHUX
¢inaHciB. Tozi BUHMKA€E MUTaHHS, SIK JOIIOMOra, BKa3aHa B IIbOMY
MOJIOXKEHHI, CMiBBiJHOCHUTbCA i3 3aX0JlaMM AOINOMOTH, mepebda-
yeHUMU B mnaparpadax 4 a6o 5. lLle moJsiokeHHSI CTOCYETbCSA
JIOIIOMOTH, NpOo 4Ky HAeTbcd B NyHKTI 1. 3rifHO 3 LUM
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II0JIOXKEHHSIM, BOEBOJIAa MOXKe HaJlaBaTH JONOMOrY rpoMajsiHaM
Ykpainuy, 3a3HadyeHUM y ctaTTi 1(1), aka nosdrae y:

1)
2)
3)

4)

5)

6)

8)

HaJlaBaHHA POXXUBAHHS;
3abe3nevyeHHs 11iJI0JJeHHOTO KOJIEKTUBHOI'0 XapyyBaHHS;
3a0e3me4yeHHsl TPAHCIOPTOM /0 Micllb MPOXXUBaHHSA abo0
Mi>K HUMH, 3a3Ha4€HUX y 1. 1, 260 J10 IeHTPiB, IKUMU Kepye
['onoBa YmnpasininHa y Cnpasax IHo3emuiB Ha niacrasi
nosiokeHb 3akoHy Bifg 13 4depBHA 2003 p. npo HazaHHA
3axXHMCTy iHO3eMI|sIM Ha TepuTopii Pecny6uiku [losibia, abo
[0 Micllb, e HaZJAETbCA MeJUYHa JO0NOMOra rpoMaZisiHaM
Ykpainy, ab6o [0 TMNpPOMDKHHUX Micub, 3BiKH Oyae
3abe3ne4yeHO MOJAJbLIMKA TPAHCIOPT [0 Miclsd Npu3Ha-
YyeHHs, Ae OyJe HajJaBaTUCAd MeJW4YHa J0IOMOra rpoma-
AsiHaM YKpalHuy;

¢diHaHCYBaHHS MOI3[J0K Ha TPOMa/ICbKOMYy TPaHCHOPTi Ta
crielias1i3oBaHOMy TPAHCIOPTI, 10 J03BOJISIE EPEBO3UTHU
JiIoJled Jiexxauu abo mpU3HAuYeHOMY [Jid JiIoAel 3 iHBaJi-
JIHICTI0, 30KpeMa, J10 Miclib, 3a3HaY€HUX y MyHKTax 1-3, a6o
Mi>K HUMU;

3a0e3neyeHHd MUIYUMHU 3aco0aMy, 3ac06aMU O0COOUCTOI
Tiri€HY Ta iIHIIUMU TOBapaMu;

opraisalig nyHKTIiB HeBiK/Ja{HOI MeJUYHOI JOIIOMOTH;
3abe3ne4yeHHs] MeJUYHOr0 NepCcoHaNy JJisl 3/ilCHEHHS
noJa/blIMX Bi3UTIB, y pa3i HeobOXiAHOCTI, AJA 0cCi6 3 mo-
3UTUBHUM pPe3yJIbTAaTOM [iarHOCTUYHOro TecTty Ha SARS-
CoV-2, y pasi opraHizauii Micupb Npo>XUBaHH¢, 3a3HA4YEHOTr'0
B NyHKTI 1, Asg oci6 3 NO3UTUBHUM pe3yJbTaTOM
AlarHoctryHoro tecty Ha SARS-CoV-2;

3/1iMCHIOBATH iHLUI Aii, HEOOXiHI AJ1s peasi3allii JOOMOTrH.

3HOBY 3 TaK4, MU MaAEMO COpaBy 3 MOJIO)KEHHSMH,
B3aEMO3B'AI30K MiX SIKUMHU He3po3yMijuil. [lomoMora, mpo Ky
WAeTbCsd B MYHKTI 3, 0OMeXYEThCSA 3a 00CAroM JiMLIE Ti€lo, 110
3a3HavyeHa B NyHKTI 1. lle o3Ha4ag, 1010 JMile B MexXax, ONUCAHUX
y NYHKTi 1, Ai/IbHICTb 3 HaZJaHHS AONOMOTH MOXe NepeadbavyaTH
BUKOPHCTAHHSA MaiHa, Npuj6aHoro abo foBipeHoro 3 /Jlep>kaBHoi
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ckapbHuni. OfHaK BUHUKA€E NWUTAaHHSA, KMU OpraH IMiHH Mae€
NOBHOBAXXEHHA NpPUKWMATH pilleHHA NpO 3AiMCHEHHS 3axo/iB
Ha/JlaHHA JONOMOTU. Y JAaHOMY BMIIAJKy 3aKOH IIOCUJIAETbCA Ha
OJMHUIII0 CeKTopa my6siiyHuX ¢iHaHCiB, TOOTO Ha IMiHy; BiH He
3raZlye »KoZHoro 3 il opraHiB. BogHovac, nyHKTH 4 i 5, roBopsiuu
IIpO HasABHI pecypcH, He JAl0Th BU3HAYEeHHA LUX pecypciB. OgHaK
MOXKHAa NPUIYCTUTH, L0 Iie HE MOXKYTh OYTH pecypcH, MoB'si3aHi
3 MalHOM, NpU6aHUM abo foBipeHUM /[lep>kaBHOIO CKapOHUILELO,
OCKiJIbKM J0omoMora, L0 nepejbayvaEe Taki 3axoAu, BH3Ha4veHa
auuie B nyHKTI 3. [IpoTe BpaxoBy1o4Hy, 110 B NyHKTax 4 i 5 HaeTbcsa
PO AONOMOTY MiClleBUX OPTaHiB BJaJU i3 3a3HaY€HHAM OPraHiB,
AKI MalOTbh IOBHOBAXXE€HHSA JiTH, TO JONOMOTa, PO AKY UAEeThCA
B [IYHKTI 3, He MOXe CTOCYBaTUCA LIUX OPraHiB, HE3BAXKal04yH Ha Te,
110 BOHM BKJIIOYEHi 10 ceKTopa Jep:kaBHUX ¢iHaHciB. MoxkHa
TaKOX MOSICHUTHU NMYHKT 3 TaKUM YMHOM, 1[0 6e3mocepejHbO Ha
Horo migctaBi came BiMT (CiIbCBKUH TroJiOBa), OMHHAKYU pajy
I'MiHH, MOXKe 3/1iiCHIOBATH 3aX0/1 JJOIIOMOTM Ha ITiicTaBi YaCTUHHU
1 crarti 30 y nmoegHaHHi 3i crarTero 31 3akoHy mpo Micuese
CaMOBpSAAYBaHHA. TakMM 4YMHOM, LI HOPMHU MICTATb HEYiTKi
MOJIOXKEHHS, K 3a/IMIIAI0Th BEJIMKWHM NPOCTIp AJid iHTepnpeTauil.
[Ia mpobsemMa € 0cOoO/JMBO aKTyaJbHOI LIOHalMeHIle 3 JBOX
NPUYUH.

CrarTsa 12(5) 3akoHy npo gonoMory nepejbayae, o ¢opmu ta
npoueaypyd HaJaHHA JONOMOTM BHU3HAYaKTbCA KOMIIETEHTHUM
BUKOHAaBYMM OpraHoM BiJNOBiAHOI OpPUAUYHOI 0C06M abo
00'enHaHHA. Y JOKTPHHI iCHYE KOHILeNLid, AKa Nepejbaydae, 10
OpraH BMKOHAaBYOI BJIaJJM BUJAE 3 LbOrO0 NPUBOAY pO3INOpPS-
JKeHHd, AKe MOXe BiANOBiJaTHW O3HaKaM JIOKAJbHOTO HOpMa-
TUBHO-NIPAaBOBOro akTa®. Lle mUTaHHS, OKpiM XapaKTepy 3axo/iiB
JIOTIOMOTH, fIKi 3JJiIMCHIOIOTh OpPraHU MiCLLeBOr0 CaMOBpPAAYBaHHS
(mpo ue mi3Hime), € HaJA3BUYAWHO BaXXJIMBUM 3 TOYKH 30pYy
HarjsaAy, SKMid 341MCHIOIOTh KOMIETEeHTHI opraHd (BOEBOAM Ta

6 M. Princ, Art. 12 [w:] W. A. Klaus (red.), Ustawa o pomocy obywatelom
Ukrainy w zwiqzku z konfliktem zbrojnym na terytorium tego paristwa, BapuiaBa
2022.
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perioHasbHi paXyHKOBI MajiaTH) 3a AiIbHICTIO OpraHiB MicIieBOT0
camoBpsayBaHHs. KoHcTuTyniitnui TpubyHan y cBOEMy pillleHHi
Big 5 »x0oBTHA 1994 poky N2 W 1/947 3aaBuUB, 1110 BiH NiATPUMYE
TOUYKY 30py, BUPOOJeHy npakTukow KonctutyuniliHoro Tpuby-
Hany (pimeHHss y cnpaBi Ne K.9/93), mio mig Haragaom ciifj
po3yMiTu crneuudiyHi npoueaypH, SKi HaAawTb BiAMOBIJHUM
JlepKaBHUM oOpraHaM, HaJiJleHUM BiJNOBIJIHUMHU [1OBHOBa-
KEHHSIMM, TMpaBO BCTAHOBJIIOBATH (AKTUYHUH CTaH CIpasB,
a TaKOX KOpPUTyBaTU [AiAJIBHICTb MNiJHArJAAHOTO OpraHy. 3a
3araJibHUM PaBUJIOM, KOHTPOJIOKYi OpraHu 34iMCHIOIOTh HArJIA/,
3 ypaxyBaHHAM KpPUTEPil0 3aKOHHOCTI 1 AIIOTh Yy IbOMY NMUTaHHI
3 ypaay. Ciuig 3a3HauuTH, mwWo crattd 91 3akoHy mpo Miciese
CaMOBpsAJyBaHHA NpAMO Nepejbavae, L0 pilleHHA Ta po3IMo-
pAPKEHHSI MiJJISIraloTb KOHTPOJIO. 3 OyKBaJbHOro (GOpPMYJItO-
BaHHSA LbOr0 MOJIO)KEHHS BUIIJIMBAE, U0 KOHTPOJIKO HiAJIATal0Th
yCl po3mnops/»KeHHA BHWKOHABYOIr'o opraHy rMmiHh. OZHak ciif
PO3rJIIHYTU NMUTAHHS, YU HE IOBUHEH TEPMiH ,pO3MOPSAPKEHHS”
BKJIIOYATH JIMlIEe Ti aKTH, IKi BUZaHi B MOPS/KY, 110 Nepeadbavyae
BUJlayy TaKOro JOKYMEHTA, HallpUKJaJZ, PO3INOpAKEHHA IpOo
Npu3Ha4YeHHs, 3BiJIbHEHHA ab0 BH3HAYe€HHS  KiJIbKOCTI
3acTynHUKIB BikiTa (cT. 26a 3akoHy ,[lpo MicueBe camoBpsay-
BaHHA”) ab0 po3mopsAKeHHS MPO OpraHisaliiHUK perJiaMeHT
ypsaay (ct. 33 Toro x 3akoHy). 3 1jiel TOUKU 30Dy, PO3NOPAAKEHHS
€ dopmoto Ail BiliTa B MexaX, 4iTKO BU3HAYEHUX 3aKOHO/IaBCTBOM.
TakuM 4MHOM, He MOXHa BBaXKaTH, 1[0 BUKOHABYa BJaZa I'MiHU
3aBX/JAM Ji€ LJIAXOM BUAAHHA po3nopsamkeHb. OTxe, 4. 4 cT. 12
3akoHy Npo JIONOMOrY 4iTKO He BU3Ha4Yae€, B sAKii popmi opran
BUKOHABYOi BJIaiM BU3HA4yae GoOpMy [AONOMOTH, a OTXKe, YU
niJiIira€ BOHA B3araJi HarJagay 3 60Ky KOMIIETEHTHUX OpraHiB.
Jpyra npuyvHa mnoJiAra€e B TOMY, LIO ICHYE HeBU3HA4Ye€HICTb
I0/10 XapaKTepy Ail, BXXUTUX BianoBigHo Ao cratTi 12(3), (4) i (5)
3aKOHy NpOo AO0IOMOrY. Y NOKTPUHI MOXHA CTBEepJ»KyBaTH, 1110 Li
aKTH € TUIIOBMMU HOPMAaTUBHUMU aKTaMU, IKi HaJlexaTh J|0 aKTiB

7 MlocranoBa KouctutyuiiHoro TpubyHasny Big 5 xkoBTHsa 1994 poky, Ne
W 1/94, LEX Ne 25336.
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BHYTPIIIHbOTO YNpaBJiHHA, a OTXe, He MiAJIATal0OTb ONPHUJIIO-
JHeHHI0 B O0QiliiHUX BUJAHHAX YpsaAy, i He MOTPeOYHOTHb
BignmoBigHoro 14-geHHoro vacatio legis, B pe3yabTaTi 4oro
MOXYTb HAaOYTH YUHHOCTI 3 AHA iX NPUUHATTA (mignucaHHS).
[IpoTunexxHa KoHLenuisg nepejbdayae, IO Li aKTU € aKTaMH
MiCLIeBOTO IIpaBa, a Lie O03Hayae€, W0 [0 HUX 3aCTOCOBYITbLCA
IIOJIOXKEHHS NP0 ONPUJIIOJHEHHS HOPMAaTHUBHUX aKTIiB; TaKUM
YHHOM, BOHM TNOBHHHI 6yTu onpuiatoaHeHi B OdiniiHoMy
OrosieTeHi ypsAy Ta MICTUTA BifnoBiAHUK vacatio legis
Hl0oHaKMeHIle 14-JeHHUU CTPOK 3 JAHA IX ONpurogHeHHd. lle
NUTAaHHA Ma€ BeJIMKe I0pUJUYHe 3HaYeHHA Ha IPaKTHULLi.

Cnig 3a3HauyuTH, mo 3akoH Big 30 cepnHa 2002 p. ,Ilpo
CYZJOYMHCTBO B aJIMiHICTpPAaTUBHUX cyAax’® y CT. 3 perjaMeHTye
Jy>)ke HIUPOKY cdepy KOHTpPOJIIO, 3AiHCHIOBAaHOro aJMiHicTpa-
TUBHUMHU CyJlaMH, Nlepebadaroyy po3rJgaj UUMHU CyJaMH, Hamp.,
CIIpaB 3a CKapraMy Ha aKTHU OpraHiB TEPUTOPia/IbHOIO CAMOBPALY-
BaHHA Ta ix acoujanii, iHIWIMX, HIXK y 0. 5, NpUUHATUX Y cdepi
Jlep>KaBHOTO ymnpaBJiHHA (TOOTO iHILe, HDXX aKTU MiCLeBOro
CaMOBpA/lyBaHHA OpraHiB TEPUTOPiaJIbHOTO CaMOBPsALyBaHHA Ta
TEPUTOpia/JibHUX OPraHiB Jep:kaBHOro ynpasiiHH:A). [Ipu nbomy
3aKOH He YTOYHIOE 00CAr aKTiB, KI MOXYyTb OyTH OCKap>KeHi
BiZMOBiZHO [0 IIbOro MOJIOXKeHHA. BogHovac, BiznoBigHo o § 1 cT.
50 Bume3a3HaueHOTro 3aKOHY, MpPaBO Ha MOJAHHS CKapru Mae€
KOXXHa 0Cc00a, fIKa Ma€ 3aKOHHHUH iHTepec y CHpaBi, IPOKypop,
YnoBHoBaxkeHuH [IpesnsenTa YKpalHu 3 npas JIIOJAUHH, YIIOBHO-
BaxxeHUH [lpe3sujeHTa YKpaiHu 3 npaB JUTHHU Ta IPOMaJiCbKe
00'e/lHAaHHA B MeXax MOro CTAaTYTHOI AIAJIBHOCTI y clpaBax, L0
CTOCYIOThCSl 3aKOHHUX iHTepeciB iHIIMX 0Ci0, SIKL0 BOHO 6pasio
yd4acTb B aAMIiHICTpaTUBHOMY IpOBaJpKeHHi. Pe3syibTaToM
KOHTPOJIO a/IMiHICTPAaTUBHUM CYJ0M, iHIl[iHOBAaHOT'0O BiZiMOBiHO
10 1bOro 3aKOHy, MOXXe OYyTH BU3HAaHHA OCKap>KyBaHOI'0 aKTa
HeJliINCHUM Y KOHKpPETHIiM crpaBi, Py LbOMY MNeperJsaf aJMiHi-
CTPAaTUBHUM CyZOM MOX€ BKJ/YaTH NPaBUJIbHICTb HabOpaHHS

8 3akoH Bij; 30 cepniHa 2002 poky. 3aKoH PO NpPOBaPKeHHs B a/MiHicTpa-
TUBHUX cyjax (Dz. U. Big 2023 p., m. 259).
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YUHHOCTI BiINOBiJTHUM aKTOM ab0 NPaBUJIbHICTb POLEAYPU KOTO
NPUUHATTA YU ONPUIIOJHEHHA. bisiblile TOro, erajisanisi TOro 4u
IHIIOr0 aKTa KOHTPOJIOIOUUM OPraHOM y MeXKaxX MOoro Harss0Boi
KOMIIeTeHIlil He TiJIbKH He BUKJIOYAaE MOXJHUBOCTI MOro ocka-
PKeHHAl B aJMiHICTPaTUBHOMY CyJi, ajle i caM KOHTPOJIIOKYUU
OpraH, He3Ba)KalO4YM Ha WMOro NepBUHHY Jierajisalilo, IpOIMOHYE
MOJIUBICTb MOJAJIBLIOTO OCKapXXeHHA B aJAMIiHICTPAaTUBHOMY
cyai. TakuM 4YMHOM, MpaBUJIbHA KBasidikallis 1[UX aKTiB, a 0TXKe,
npaBuJibHA Mpoleaypa, nepejbadyeHa s AaHoi popmu, Ta ii
HaJIeXKHe OINPUJIIOAHEHHA MOXKYTbhb MaTH BUpillaJibHe 3HAaYeHHSA
IJIs  JiMCHOCTI He TIiJIbKM caMoro akTa, ajae W fid, 110
3[IINCHIOIOTBCI Ha WOro OCHOBI. €avMHA KBasidikalis axTiB
JIOIOMOTM He € O4yeBUJAHOI0. /JlikCcHO, CJiJ 3a3Ha4UTH, L0
BU3HAUeHHS1 00CAry JONOMOTM MOXHa KBaJidikyBaTu 5K
MaTepiaJibHy OCHOBY, 1110 NiJIIra€ BUKOHAHHIO; 3 LIi€l TOYKHU 30py
TakMi aKT OyJe aKTOM BHYTpIlIHbOrO yIpaBJiiHHA. Horo
nojiajibllle BUKOHAHHS, SIKIIO OM CTOCYBasJoCd HEBU3HAYEHOTO
KoJla ajpecaTiB, MOXKHa OyJsio 6 kBasidikyBaTU SIK JIOKaJbHUU
HOPMAaTHUBHO-NPaBOBMM akT. OJAHAK, fKILO 3aKOHOJaBelb He
BKasaB, L]0 aKTH BilTa € po3NOpALKEHHAMU, BUHUKAE TUTAHHH,
Yd MOXKHA IX BBaXKaTU JIOKAJbHUMU HOPMAaTHUBHO-IPAaBOBHUMH
akTaMu. BogHoyac, 3axod JONOMOTM 3 BUKOPUCTAHHAM MalHa
IMiHU MOXYTb PO3IJIAJATUCH K aKTH MiCL[eBOI'0 3aKOHO/LABCTBa,
aJpke JaHe MalHO BUKOPHUCTOBYETbCA [JJil HaZlaHHA JONOMOTH
HeBU3HA4YEeHOMY iHAUBIAyaJbHOMY ajfpecaTy. Ha Moo AyMmKy, wi
CYMHIBHU cJiifg O6yJsio 6 yCyHYTH B IpoLeci 3aCTOCYBaHHA 3aKOHY
LIJITXOM BHECEHHS 3MiH JI0 HbOT0, ab0 1ie 10 HabpaHHSA YMHHOCTI
3aKOHy BU3HAYUTH OPIEHTUPHU [JI 3aCTOCYBaHHA LIMX HOPM Ha
npakTUli. BBaxkato, o Taky Ail0 cJii BBaXaTH OaKaHOMW e
¥ 3 Ti€l IpUYMHH, L]0 3aKOHOJABellb HEOJHOPA30BO BUpIillyBaB
y dopMi 3aKOHY NMpPUPOJY AAHOTO aKTy, HanpukJaaj, y [IpaBuiax
JAOTPUMAaHHSA YUCTOTH 1 OPAAKY B I'MiHi, IPAMO BKa3yloO4YH Ha Te,
IO 1le aKT MiCleBOro 3aKOHOJaBCTBa (MiAJsrae onyo6JiKyBaHHIO
B 00J1acHOMY odiniiiHoMy ypsai).
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JpyruMm i3 cynepediMBUX NOJIO)KEHb 3aKOHY NMPO JOMOMOTY
ectatTta 111(1)-(3), 1xa nepebayac, 1110 /1Ji1 BAKOHAHHSA 3aB/jaHb,
NOB'SI3aHUX i3 HaJaHHAM [JONOMOTH TIpoMajsiHaM YKpaiHU
y 3B'sI3Ky 31 30pOMHUM KOHQJIIKTOM Ha TepuTopil 1ji€l AepkaBy,
YCTAaHOBYMM OpraH OJMHUII MIiCLIeBOr0 CaMOBPsSIlyBaHHSI MOXe
YIOBHOBAXXUTH CiJIbCHKOIO (CEJUIIHOr0, MiCbKOT'0) TOJIOBY, Paay
noBiTy a60 06J1acHy paZly Ha TaKe YIIOBHOBAKEHHS:

1) BHOCHUTHU 3MiHHU [0 PO3MHUCY JOXOiB i BUAATKIB GIOIKETY
OpraHy MicClleBOro CaMOBpAAyBaHHdA, y TOMYy YMCJl
nepepo3noAin BUAATKIB MiXK BiaAisiaMu OGroJKeTHOI
kaacudikarii;

2) 3[ilCHIOBATH AiSIbHICTD, 3a3HaYeHy B ctaTTax 258(1)(2)
i (3) 3akoHy npo aepxaBHi ¢piHaHcu Big 27 cepnusa 2009
POKY;

3) BHOCUTHU 3MiHHU J10 6araTopiyHOro ¢GpiHaHCOBOTO MPOTHO3Y
Ta MJIaHy BUJATKIB OI0/»KeTy OpraHy MiCLleBOro caMOBpsi-
JlyBaHHS, NMOB'sI3aHi i3 3anpoBa;>KEHHSM HOBUX iIHBECTULiN
a6o 3/iiCHeHHSIM iIHBECTULiTHUX 3aKyMiBeJib, 32 YMOBH, 1110
Taki 3MiHM He NOripuiaTh pe3yJbTaTy OIKeTy OpraHy
MiCILIEBOTO CAaMOBPSAYBaHHSI.

[lepir 3a Bce, CJ1iJi 3a3HAYMUTH, L0 Lie N10JI0KEHHSA He YTOYHIOE,
[J11 BAKOHAaHHA AKUX 3aBJlaHb pa/Zia MOXXe CTBOPIOBATH BiJIOBiAHI
NOBHOBaXXeHHA. 3aKOH MNpO JAONOMOTY IOKJaJa€ Ha OpraHu
MICLIeBOTO CaMOBpPslyBaHHS NeBHI 000B'A3KOBi 3aBJJaHHA y BUT-
JISi/1i BJJaCHUX 260 JJOpy4YEeHHUX 3aBJaHb; OJHAK, AUBJSYUCH HA CT.
12 4. 3, 4 i 5 BiH Tako0X 3aNMpPOBa/PKY€ HU3KY (PpaKyJIbTATUBHUX
NOJIOXKEHDb, AKi [J03BOJIIIOTh, ajie He 3000B'A3yI0Thb BXXUBATHU
3axo/liB 3 HaJaHHA AomoMord. Crtartio 111 MoXHa YMTaTH (K
IIOJIOXKEHHS, 10 J03BOJIE OpraHaM BHMKOHABYOI BJIAJU IIBUJKO
BIPOBA/PKyBaTU 3aX0JAU 3 HaZlaHHA JonoMord. OJHakK, Ha MO
JAYMKY, HUOTO MOXXHa pO3IJIAAATH fIK CBOEPIJHY 3arajibHy HOpMY,
10 3BiJIbHAE 3aX0JU JONOMOTH BiJi KOHTPOJIIO 3 GOKy Opray,
AKUW NpUUMace pilleHHs. BapTo HaragaTy, 10 opraH BUKOHAaB40l1
BJIaJIU Ma€ 3Ha4YHy CBOOOAY il Y BUKOHAHHI 3aB/JlaHb 3 HaJlaHHSA
Jomomory; y crarti 12(5) g0 Horo kKommeTeHIii HaJeXUTb
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BU3HayeHHsA ¢opM i cmoco6iB 1iel aisgabHOCTi. TakUM YHUHOM,
opras, 1[0 BU3HA4Ya€ 06CAT JOMOMOTH, yXBa/JIOIOUM pillleHHs, TPo
ske HaeTbcsa y ctaTTi 111 3akoHy npo Aomnomory, GpaKTHUYHO
no36aBJisie cebe L0JEHHOTO KOHTPOJIO 3a JisiMU BUKOHABYOTO
OpraHy, NMOB'I3aHMM 3 KOHKPETHUMHU (GiHAHCOBUMH pecypcaMu.
[IlpuiHATTA BigNoBigHOI pe3oJtolii € NMOBHOBa)XEHHSM, a He
060B'sA3k0M pajau. Ha Mowo AyMKy, ceMaHTU4YHEe GOPMYJIIOBAaHHS
1JbOTO IIOJIOXKEHHS MOe NPU3BECTH 10 JOBIJIbHUX 3MiH y IPUNHA-
TOMY OIOJKeTi; aZpke CJIiJi 3a3HAYUTH, U0 [I03BiJ MPUUMAETHCS
3 MeTow peasizayii 3aBgaHb pgomnomord. OkpiM Toro, 1o
NOJIOXKEHHSI He BKa3ye€, NpO AKi KOHKpPEeTHi 3aBJaHHSA WJeThbCH,
3/a€EThCS, 110 BOHO JI03BOJISIE 3MiHIOBAaTH OIO/PKET, OOI'PYHTO-
BYIOYH 3MiHU BUKOHAHHAM J0NIOMOTY. TOMy BUHUKA€E MUTAHHA, YU
NOTPiOHO y pa3i HEBUKOHAHHS KOHKPETHOIO 3aB/laHHS, Y 3B 3Ky
3 fIKMM OyJIM BHecCeHi 3MiHM [0 O610/XeTy abo GaraTopiuHOro
¢iHaHCOBOTO MPOTHO3Y, MOBEPTATHU TaKi 3MiHU [0 MOYATKOBOIO
CTaHy, IKMU OpraH MOBUHEH Lie poOUTH i B kUM cnoci6. HopwMa,
Npo fKYy WJeTbCs, € CBOEPIAHUM ClielliaJibHUM IOJIOKEHHAM [0
3aKOHO/IaBCTBa Npo Aep:kaBHi ¢piHaHCcH. X0ya MOXKHA MOTOUTUCS
3 TUM, 1110 3HA4YHi 3yCUJLJIS 3 HAJIaHHS JOTIOMOTY B Nep1i TUXKHi 260
Mics1i 36poiHoI arpecii MO>KyTb BUMaraTu THY4YKOro NiAXoay A0
BUTpaYaHHA [ep>KaBHUX KOLUTIB HA L 1iji, YUHHICTD cneliaJbHOI
HOPMU B JIOBTOCTPOKOBIM MepCHeKTHUBI, 3[A€TbCs, CIIOTBOPIOE
NpUNYIIEeHHs, 3aK/Ia/leHi B 3aKOHO/IaBCTBI Mpo Jiep>kaBHi GpiHaAHCH.

OcraHHiM, ase, Ha MOK0 JAYMKY, HaWOi/JbIl CylepedMBUM
3 IpoaHa/li30BaHUX MOJIOKeHb € cTtaTTad 112 3akoHy mpo
JornoMory. LIluM mnoJio)KeHHAM 3aKOHOZaBelb JOINYCTUB MOXJIU-
BiCTb BTpy4YaHHfl B YCTaHOBY TIpoMaJicbkoro Orwmkery. g
NIOCTaHOBA J03BOJIWJIA BiZIMOBUTHCA BiJi TPOMa/iCbKOTO OI0/KETY
B 2024 poui, NpU3yNUHUTHU KOHCYJIbTallil, 3a/J1aHOBaHi Ha 2023
piK, i npusynuHuTu B 2022 poui Bxke BUOpaHi MPOEKTH, peasizaliis
AKWX He po3noyvasacs A0 AaTH HabpaHHSA YUMHHOCTI NOCTaHOBU
3 IbOT'0 MUTAHHS. 3aKOHO/ABelb BUPILIUB, 1110 GOPMOI0 pillleHHS
y BHUIe3a3HavyeHill cdepi Oyje mocTaHOBa, a KOMIETEHTHUM
OpraHoM JJi NPUHHATTA TaKOro pimeHHs OyZe ,paja MicTa
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3 npaBaMu noBiTy”. lle NHUTaHHA BXXe BHUKJMKA€E CYMHIBH;
rpoMa/iCbKUM O10/KET — 1je yCTaHOBA, iKa Mae popMy 060B'sA3KO-
BUX KOHCYJIbTAI[ill Y MiCTax 3 MpaBaMM MOBITY; B iHIIMX I'MiHaX TaKi
KOHCYJIbTallil MOXKYTb NPOBOJUTHUCH, ajlle He MYCATb. Y 3B'fI3KYy
3 UM CJIiJI 3a3HAYUTH, 1110 3aKOHOAaBellb BUPILIUB, 110 BiANOBiAHO
[0 3aKOHY PO JOIMOMOTY, IOBHOBa)X€HHA B 1|bOMY BiJJHOILLEHHI
MOIIMPIOITHCA JIMLIEe Ha MicTa 3 IMpaBaMU NOBITY. Jlorika Moxe,
3BUYAMHO, TMiAKasaTh, WLI0 1€ TMO0JIOKEHHS OyJio TJIU60KO
IpOZiyMaHe, OCKIJIbKM CaMe MicTa 3 IpaBaMU IOBITY MOBWHHI,
a iHWIi rMiHU MOXXyTbh NPOBOAWTH KOHCY/IbTAallil B Takiil popMi, ase
pajia IMiHM 3aBX/JAW MOXXe NPUHHATH pillleHHA NpPO CKacyBaHHA
KOHCy/bTallid y <¢opMi rpoMajCcbKOro OH/XKeTy OiJbILIiCTIO
roJIOCIB, K Lie Iepe6a4eH0 3aKOHOM [P0 CaMOyTpaBJ/IiHHA IMIHM.
OpHak Taki pilleHHA COPUMMAIOTBCA CYCHiJIbCTBOM HEraTHUBHO,
$aKTUYHO BOHU NPHU3BOJAATH 10 TOrO, 1[0 MeUIKaHLi no36aBJieHi
MOXJIMBOCTI peasbHO BIUIMBATH Ha cnpaBd IMiHU. Lli HOpMH
€ Cyllepe4/JIMBUMH, OCKIJIbKM 3aKOHOJaBellb 3'€lHaB MOJIUBICTb
iX 3aCTOCYBaHHS ,3 BAKOHAHHAM 3aB/laHb, [10B'I3aHUX 3 HA/laHHAM
JIOIOMOTH IrpoMajigiHaM YKpaiHU y 3B'A3Ky 3i 36pOHHUM KOHJII-
KTOM Ha TepuTopii 1jiel Aep>kaBu”. 3akoHOJaBelb Y 3aKOHI Mpo
JIOIIOMOT'y He BU3HAYa€E 3aB/jaHb, IOB'A3aHUX 3 TAKOIO J0NIOMOTI 010,
I He 3raZly€ Npo HUX NpPAMO. 3BiJICU BUHUKAE KJIHYOBE NUTAHHS,
dKi caMe 3aBJaHHA CTOSATb Mepej HaMdu. Yu mnependayuB
3aKOHO/IaBelb MOXJIMBICTb IPUUHATTSA TAKOTO PillIeHHA y 3B'A3KY
3 HaJaHHAM IIeBHUX 3aBJaHb 3a /JOINOMOIOK 3aKOHY IIpo
JOIOMOrY, Y4 BiH MaB Ha yBasi JiMllle BUIAAKH, KOJU I'MiHa
BUCTYyINA€ 3 BJACHUMH, HEOOOB'AI3KOBUMHU IHIL[ilaTUBAMHU B LIbOMY
BiZJHOLIEHH], 10 BUIUIMBAKOTb 3 YIOBHOBAXYHYUX I10JIOKEHb
3aKoHy mpo agomnomory, To6To crarti 12(3), (4) i (5) abo crarTi
111(1)-(3), npoaHanizoBaHoi Bulle. Ha Mo AyMKy, panioHaJIbHO
Oy/Zie IPUUHATU OCTAHHIN BapiaHT. Y TakoMy BUNaJKy I'MiHa, fKa
NpUMHANA PpilleHHd Tpo HeoOOB'A3KOBI 3axoJU [JOINOMOTH,
MaTUMe MpPaBO OOMEXUTH CBOIO AiJIbHICTh Yy paMKaxX rpoMma-
JICbKOT0 OI0JKETY; TAKMM YUHOM, BOHA 30CepPeAUTh CBOI pecypcu
(binaHcoBi yu opranizaniiiHi) came Ha 3axojax AonoMoru. OAHaK
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CaiJ, 3a3HAaYWTU Lle OJAUH MOMEeHT. ['poMaZCbKUK OIO[XKeT
XapaKTePHU3YEThCA THM, 1110 TMiHa IJIaHYE | 3a6e3Meyye KOLUITH Ha
peasizalito 3aBZjaHb, OOpaHUX 3a JAoloMororw Iiei ¢opmu
KOHCy/bTallid. 3 oOrjsgAy Ha Iie, BOHa HIO6UTO 3000B'sA3aHa
BU3HAYUTHU JIIMIT KOLITIB, AKI CHIPAMOBYBAaTUMYThCA Ha KOHKPETHI
3aBJlaHHA - 3arajbHi Ta JONOMDXHI. BUHMKae NMUTaHHA, Ha WO
MalTh OYTH BUKOPUCTAHI Taki KOWITH. 3aKOH MpPO AONOMOTY
psAMO He BKa3ye Ha Te, L0 HACJiJKOM BUKOPUCTAHHA BHUIlle3ra-
JlAaHUX TOBHOBAXEHb € T€, 1[0 BUTATHYTI 3 0I0/?KETY KOLUITH MalOTh
OyTH NOpsIMO YU HaBITh ONOCEPEKOBAHO CIpPSIMOBaHi Ha
JIAJIBHICTD 3 HaZjlaHHA J0NOMOrd. TakuM YUHOM, 1ie MOJIOXKEHHH
BUKJIMKA€E OOI'pyHTOBaHi cynepeuku. Ha Moo JyMKy, KOHKpeTHa
HOpMa, 10 3MiHIOE MpaBUJia peaJii3alil rpoMa/iCbKOTr0 OHO/IKETY,
fKa BUPAXKA€ETbCA Y MOXJIUBOCTI CKOPUCTATHUCA TaKUM OOMexxe-
HHSIM 10 3/iHCHEeHHS AislIbHOCTI 3 HaJlaHHS JAOINOMOTH, TIOBMHHA
nepesbavyaTy COpsAMyBaHHA BUBIJIbHEHUX TaKMM YMHOM KOLITIB
Ha NOKPUTTSA BUTPAT HA KOHKPETHY JidJIbHICTb 3 HaJaHHA
JOIOMOrHU. B iHIIOMY BUNIAKY i€ IT0JI0KEHHA He TiJIbKU L03BOJISIE
0OMEXUTH BIIJIMB MeIllIKaHI[iB Ha CIpaBU I'MiHH, ajle i IPU3BOAUTH
J10 TOTO, 1110 KOLITH, AKi 32 3aKOHOM IIOBUHHI BUKOPUCTOBYBaTUCH
JUIsl BUpIilleHHs 3aBJaHb, 00paHUX MeIIKaHUAMH, (AKTUYHO
3HAXO0AATbHCA Ha BiJIbHUX pillleHHAX OpraHiB 'MiHU. I BBaxaro, 1110
1|i MOJIOXKEHHSI 0OMEXYI0Th ab0 HaBITh YHEMOXJIUMBJIIOIOTh MpPsIMe
3JlINCHEHHS BJIaZid MEeLIKaHIAMU T'MiHU Yepe3 OI0/KeT rpOMa/isH.
Lle cnig oniHIOBAaTH THM OiJIbII HeraTHBHO, 3Ba)Kalo4d Ha TOU
dakT, 10 L yCTaHOBA € BUPAXXEHHAM GaKTUYHOI peasizanii 3a
JIOTIOMOr0I0 3aKOHY (PO CaMOBpsSilyBaHHS T'MiHH) NPUHLUIY
cyBepeHiTeTy Hail, BupaxkeHoro B ctaTTi 4 Konctutyuii [losbugi°.
lle ogHa 3 HebaraTbOX YCTAHOB, IKA € peaJIbHOI0 FapaHTIi€l0 y4acTi
rpoMajifiH y 34IMCHEHHI BJaJW Ta peaJsisalnil KOHCTUTYLIMHOTO
NOJIOXKEHHS MPO Te, 1[0 BepxoBHA Byaja B Pecny6usini [Mosbiga
HanexuTb Hapoay, a oTxke, 3akoH mpo JonoMory ¢GaKTHUYHO
00MexXye, IKI0 He BUKJIOYAE, 1i rapaHTii. BusHayatoun popmu

9 Koncrturynis Pecniy6utiku [Mosbia Big 2 kBiTHA 1997 poky (Dz. U. of 1997,
Ne 78, cT. 483, i3 3MiHaMu Ta JONOBHEHHSIMH).
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3[IMCHEeHHs BJaJHA TpoMajsaHaMy, KOHCTUTyLid BU3HaA4ae K
NpsAMUHK, TaK | HenpsAMUHM 11 BUMIip. 3aKOHOAaBelb, 3raJylyu
B Ileplly 4Yepry Npo HenpsMy BJafy, Ky 34IMCHIOIOTb NpejCTa-
BHUKU HapoJy, B IEBHOMY CeHCi 3MeHIlIye 3Ha4eHHs1 6e3nocepe-
JHBOTO 3JIMCHEHHA BJAaJH{, fKe CJiJl BBaXXKaTH HAWBKJIUBIILIUM.
OpHak, 3Ba)KalO4YM HaA Te, L0 3aKOHOJAaBellb He BHU3HA4YUB
y nosaoxeHHax KoHcTuTyuii, mo came € 6e3nocepeHiM 3jilicHe-
HHAM BepXOBHOI BJaJU (Y KOHCTUTYLIMHUX TOJIO)KEHHAX L
BUPQXKA€ETbC B YyCTAaHOBI pedepeHyMy Ta 3aKOHOJABYIl
inigiaTuBi rpomMajsH), OyAb-ska crnpob6a BTpPy4YaHHSI uepes
NI0JIOKeHHA 3aKOHY IpO JONOMOIY B OHOJpKeT IpoMajsH, AKHAU
€ 3aKOHO/IaBYOl0 TapaHTi€l0 3JilicCHEeHHs Li€l Bjagu 6Gesmoce-
peiHbO TIPOMAJAAHMHOM, NOBMHHA OLIHIOBATUCA THUM Oljiblie
HeraTUBHO. TaK0X TOMY, 1110 3aKOH NP0 MicLeBe CaMOBPAAYBaHHA
nepenbavyae B crarTi 5a(l), mo y BUMajkKax, NnepeadadyeHUX
3aKOHOM, Ta 3 IHIIUX IUTaHb, BAXXJIUBUX [JIf TMiHY, Ha 11 TepUTOpii
MOXYTb NMPOBOAUTHUCA KOHCYJIbTALil 3 XKUTeJAAMU T'MiHU. ToMy
3BHYalHi KOHCyJbTalil He € O0OOB'SI3KOBUMM B NPUHLMII, Ha
BiMiHYy BiJi TrpoMaJCbKOro OM/KeTy, SKUA € 0OO0B'SI3KOBUM
y MicTaxX Ha npaBax noBiTy. Takox 3rifjHo 3i ctaTtTero 112 3akoHy
Ipo AO0IOMOrY, 3aKOHOJAaBellb He BHU3HAYUB XapaKTep pilleHb,
NPUMHATHUX BiANIOBIHO [0 1bOTO MOJIOKEHHA: Y4 BOHU € aKTaMHU
MiCLIEBOTO 3aKOHOJABCTBA, OMNyOJ/IiKOBaHMMHM B oQiliiHOMY
OrosieTeHi ypaAdy, 4YM aKTaMM BHYTPIWIHBOrO yNIpaBJIiHHA.
Y nodcHIOBa/JIbHIA 3amucLi O 3aKOHOINPOEKTY INpPO Lie TAKOX
Hi4Yoro He ckasaHo. lle NpU3BOAUTL O PU3UKIB, ONIMUCAHUX NIPU
NPUUHATTI pilleHb BiANOBIAHO A0 cTaTTi 12 3akKoHy mpo
pomnomory. Ha mpakTuni, MabyTh, nepeBaXka€ KOHUeMLisd, 10 i
pillleHHs € aKTaMU MiCLeBOro 3aKOHOZAaBCTBa. OHAK 1 0COOUCTO
He NOrO/PKYHCb 3 LMM IPUNYILIeHHAM. fKINO I[OCTaHOBA, AKa
peryJ/iroe NMUTaHHS NPOBeJEeHHSA CaMUX KOHCyJbTauiil y ¢opwmi
IrPOMa/ICbKOTr0 O/KeTY, MICTUTD 3arajibHi Ta abCTpaKTHI HOPMH,
aZjpecoBaHi HeBH3HAYEHOMY KOHKPETHOMY KOJIy MeIIKaHIiB
IMiHM, TO IOCTAHOBH, MPUHUHATI HA miAcTaBi craTti 112 3akoHy
po AOIOMOrY, Ha MO AYMKY, € TUIIOBUMHU NPHUKJIAJAMHU aKTiB
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BHYTPILIHBOIO yNpaBJiiHHA. BiJ iIXHBOI poJii 3a/1€KUTh iICHYBaHHA
Ti€el yu iHWOI pefakyii rpoMaAcbKOro OK0XKETy abo TOro 4u
iHIWOro NpoekTy. TakUM YMHOM, Lii pilleHHA MalOTh BUKOHABYUU
XapakTep 1 MicTATh IHAMBIAyaJbHI Ta KOHKpETHI HOPMH,
aZpecoBaHli BUKOHAaBYMM opraHaMm rMiHu. Ha Moo ayMmky,
3aKoHoaBelb y craTTi 112 3aKoHy Npo AONOMOry, SKa MpsaMo
NPOHUKAE y 3AIMCHEHHS TPOMaJSHHUHOM BEePXOBHOI BJIaJIM Ha
piBHI TI'MiHM, MaB ©OM TNpPHUHAWMHI 3'€JHAaTH BUKOPUCTAHHSA
BUBIJIbHEHUX KOUITiB 3 TpPOMaJICbKOro OIOJKETY [0 3axoAiB
JOTIOMOTY Ta OJHO3HAaYHO BU3HAYUTUCH 3 XapaKTepOM pilleHb,
NpUMHATUX Ha MiACTaBl LbOro IMOJIOXKEeHHS, abo MpUHAWMHI
BKa3aTH, 10 BOHHU MiJJSraloTb ONyO6JIiKyBaHHIO B 00JIaCHOMY
odiniiHOMYy ypsai.

Xo4ya A BBaXKalo, 110 3aKOHOJaBellb LIBUJKO BiJipearyBaB Ha
Ha/|3BUYalHYy CUTyallil0 y BUIJSAAI 30poHHOro KOHQUJIKTY Ha
TepuTOpii YKpaiHy, i 1je 3ac/JyroBye Ha BU3HAHHS, TUM OiJblle
y CBITJII MacoBoi Mirpauil, 0fHaK JyMalo, 1110 3aKOH PO A0INOMOTY
B 0OaraTboX Micugx noTpebyBaB i NOTpedye TepMiHOBOIO
neperJigy. 3aCTOCyBaHHA 3aKOHY B IepLli THXHI 0yJ10, 04eBU/HO,
CBOTO pojJy HeoOXxiAHicTio. OfHAK y NOSICHIOBAJIbHIM 3amucui
3aKOHOJaBellb NPOMOBYAB IIPpO HU3KY I[UTaHb, fAKI MalTb
KOJIOCaJibHE 3HAyeHHSl /JJi HaJIeXKHOro (QyHKILiOHYBaHHS
JIAJIBHOCTI OpraHiB MiCL[eBOr0 CaMOBpPSAAYBAaHHA B YMOBaXx L€l
KpU3U Ta HAJA3BHYAWHOI CUTYyalil, 1[0 CKJaJjacsd BHACAIJOK Hel.
3BakaloyM Ha TMpPaKTH4YHI MOpo6JieMH, 1[0 BUHUKAKTH NpHU
3aCTOCYBaHHI UIUX HOpPM, IOINpaBKa BUJAETHCA IO3UTUBHUM
pilleHHAIM, TUM OiJblle, I0 3aKOHOJABelb B)Xe HEO0JHOPa30BO
BUKOPUCTOBYBAB Liel iHcTpyMeHT. O6roBoproBaHi npob6jeMu He
€ JIMlle TeopeTUYHUMHU. lle oO3Hayae, 1O 3aX04U [OIOMOTH,
NPUUHATI HA OCHOBI aKTiB, BUJAHUX OpraHaMHd MiCLeBOro
CaMOBpSIIyBaHHS, MOXXYTb OYTH CKacOBaHMMHU IiJi 4ac HarJsiAy,
SKWU 3/1iHCHIOIOTb KOMIIETEHTHI OpraHy; MOJIUBO, X GpopmyJito-
BaHHS HaBiTb BUKJ/IIOYAE OYAb-IKHU KOHTPOJb ab0 Harjsaj 3a
HUMH. 3 iHIIOro 60Ky, ctaTTsd 112 4diTko o6Mexxye abo HaBiThb
BUKJIIOYAE peaibHUM BUMIp BIVIMBY MelllKaHLs (TpoMaZiiHUHA) Ha
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CpaBd TMiHU. 3aKOHOZABElLb Mir OM BHUPIWIUTH Li Npob6JeMHU
y NPSIMUM CIIOCi6, BKa3aBIIU KOHKpeTHi GopMHU fiiil opraHiB rMiHY,
xapakTep ux GpopM, a TaK0K BUSHAUYUBIIY, SIKi 3aX0/JU 10IOMOTHU
JIO3BOJISIOTb NPOHUKHYTU B IPOMaJCbKUU OIO/DKET i K MamThb
OyTM BUKOPHUCTAHI BUBIJIbHEHI TaKMM YHWHOM KOIITHU. Takuu
HanpsMoOK OyB i € 6aKaHUM, OCKIJIbKA OpTraHU JeprKaBHOI BJIaJH
IIOBUHHI AiATU HA OCHOBI YiTKUX perJlaMeHTiB, 4YiTKO BU3HA4YEHOI
KoMIeTeHIil, y ¢opmax, nepesd6ayeHUX 3aKOHOM; Y NMyOJiYHOMY
npaBi HEMaE€ Miclisl NPUNYIEHHI0 KOMIeTeHIii a60 3aCTOCYBaHHIO
aHaJIorii, 110 NpAMO MiATBEepAXKYETbCA IPUHIUIIOM BepXOBEHCTBA
npaBa, BUpakeHuM y cT. 7 Konctutyuii Pecny6siku Ilosibia, ge
YiTKO 3a3HAY€HO, 1110 OpraHy JepKaBHOI BjaJy AiOTh Ha MiJcTaBi
1 B Me)kax 3aKOHY.
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KoHcturtynisa Pecny6uiku [losibina Big 2 kBiTHS 1997 poky. (Dz. U. of
1997, Ne 78, cT. 483, i3 3MiHaMu Ta JJONOBHEHHSIMHU).

CyaoBa mpaKTHKa

[ToctranoBa KoHctuTtynifinoro TpubyHaun Big 5 »koBTHA 1994 poky, Ne
W 1/94, LEX Ne 25336.
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MAPTA IT'€TPAC-AUXBEPTEP
WSPiA VuiBepcuTeT npaBa Ta agMiHicTpanil B Kewosi
ORCID: 0000-0001-8866-6680

3aKOHHICTh BeJJeHHS Mi>KHapOJHUX
30pOMHUX KOHQPJIIKTIB 3rijHO
3 MDDKHAapO/JHHUM Ta NOJIbCbKUM NPABOM

The legality of conducting international armed

conflicts in the light of international and Polish law

AHoTania: Y pgociaipkeHHI po3rislaeTbCAd TeMa BIMHU fK
3aco0y BHpilleHHd MiXKHAapOJHHUX CyllepedyoK MiX JepKaBaMHU.
AHasti3 aKTiB MDDXKHapOJHOI0 IIpaBa Ta [10J1bCbKOT0 3aKOHOAaBCTBa
He BUKJIMKAE )KOJAHUX CYMHIBIB 11100 HE3aKOHHOCTI OroJI0LIEeHHA
arpecMBHOI BilHM, siKa PO3YMI€ETbCA K aKT arpecii Ta 3JI0UMH
IPOTH MUPY. fAIK NOJIbCbKe, TaK 1 MDKHapoJHe NpaBO KpUMiHa-
JII3yIOTh 3JI0YMHU IPOTU MUPY, aJle, HA XKaJlb, B [IbOMY BiIHOLIEHHI
He BJA€ETbCA NPUTATHYTHU [0 BiANOBIAAJBHOCTI BUHHUX Yy TaKUX
3yi0uynHax. Cboro/iHi, He3Baxkawuu Ha Te, o Cratyt OOH 3a6opo-
HA€E arpecUBHy BiliHYy, BOHa MPOJOBXYE 3aJUIIATUCA CIOCOOOM
BeJleHHH MOJIITUKU MIXK Jiep>KaBaMH.

MeTorw pocaipkeHHA € NiATBep/KeHHd Te3u INpo Te, 110,
He3BaXKaloyM Ha MDXKHapo/JHe Ta HallioHaJIbHe IpaBOBe BU3HAHHA
BiMHU aKTOM arpecil Ta IIMPOKY KpUMiHaJli3aLit0 3JI04MHIB IPOTHU
MUPY, BUHHI y IPOBOKYBaHHI Ta BeJeHHI Mi>kHapoJHOTO 36poii-
HOro KOHQJIIKTY He HeCyThb aieKBaTHOI KpMMiHa/IbHOI BiJinmoBiaa-
JIBHOCTI.

Y pocaii>xeHHi 3aCTOCOBAaHO MOPiBHAJIBHO-IPABOBUN METO/, 10
aKTiB MI>)XHapOZHOTI0 IIpaBa Ta M0JbCbKOT'0 3aKOHOAABCTBA 100
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BU3HA4YeHb, CIHUCKY INOKapaHb Ta eQeKTUBHOCTI NPUUHATHUX
[IPaBOBUX pillleHb.

Cepen HaWBaXXJIMBIIIMX BUCHOBKIB — BHCHOBOK IIpO Te, W10
y cdepi 3acTocyBaHHSI 3aKOHHUX 3ac006iB BUpIilleHHS MDXAeprKa-
BHUX CIIOPiB GaKTUYHUN CTaH CIIPaB He 36ira€TbCs 3 OPUAUYHUM.

31 3pO3yMiJIMX NPUYMH NpPoO6JeMa BU3HAHHA 3aKOHHOCTI YU
HE3aKOHHOCTI CIIPOBOKOBAHOI BiMHHU, IKa TPUBAE A0CI, CbOTOAHI
PO3rJISIIa€ThCSI B KOHTEKCTI AediluTy Mi>KHApOAHUX iHCTUTYIIIH,
sKi OyJIM CTBOPEHi B 30BCiM iHLIINA peasbHOCTI.

KiwuoBi cioBa: MixkHapoZHUN 30poiiHUMNM KOHQJIIKT, BiliHa,
aKT arpecii, arpeciBHa BillHa.

Keywords: international armed conflict, war, act of aggression,
war of aggression.

BcrynHe c10BO

Biiina, 6e3CyMHIBHO, € MOHATTAM, L]0 MOXOJUTb 3 MiKHaApO-
JHOTrO IpaBa, aJjie iCHye 0e3Jlid BU3HAaYeHb LbOr0 TEpPMiHY
B JIOKTPUHI IOPpUJUYHUX HAyK, HayK Npo 6e3mneKky i moJsiToJiorii.
Y nii crarTi OyZe NnpoaHasi30BaHO MOHATTA BiMHU/MiXHapo-
JIHOTO 36pOoMHOro KOHQJIKTY 3 TOYKM 30py MiXKHApPOAHOIO
rymMaHiTapHOro nmpaBa 30pOMHUX KOHQJIKTIB Ta BHYTPIilIHbOTO
II0JIbCBKOT'0 3aKOHOZaBcTBa. CJiJ 3a3HAaYUTH, 110 B MOJbCHKOMY
3aKOHOJABCTBI iCHYIOTb Taki TepMiHM, SK ,CTaH BilHU", ,BiliHA”,
,BOEHHUM yac”, ,30poMHUN KOHOQJIIKT”, ,arpecMBHa BiKHA".
O4yeBUHOIO € TAKOX M€BHA HEIOCIiJOBHICTb Y IX BAKOPUCTAHHI.
[le nmoB'si3aHO 3 BIiJCYTHICTI0O HPUAWYHOTO BU3HAYEHHS BilHU
B HOPMAaTHUBHHUX aKTaX, o Ail0Th B Pecny6uini [Tosbia. Cboroi,
He3Bakaroyu Ha Te, o CtaTyT OOH! 3a60poHsie arpecuBHY BiliHY,
BOHA MPOJOBXKYE 3aJUILIATUCA CIOCOOOM BeJIeHHS MOJIITUKU AJIs
JlepKaB.

1 CratyT Opranizanii 06'egnanux Haniii, Bigkputuil aia nignucanss B CaH-
®pannucko 26.06.1945, Dz. U. Bix 1947 p. Ne 23, cT. 90.
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MeTow pocaiipkeHHA € NigTBepJpKeHHd Te3W Npo Te, Lo,
He3BaXKal04yM Ha Mi>KHapo/iHe Ta HaljiOHaJ/IbHe IpaBOBe BU3HAHHA
BiMHM aKTOM arpecii Ta IIMPOKY KpUMiHaJli3aliito 3JI04MHIB IPOTH
MHUpPY, BHUHHI Yy MpPOBOKYBaHHI Ta BeJeHHI MIDXHApOLHOTO
36poiiHOro KOHQJIIKTYy He HeCyThb aJeKBaTHOI KpHUMiHaJbHOI
BiZIMOBIIAJIBHOCTI.

Y pocnipKkeHHI 3aCTOCOBAHO MOPIiBHANTBHO-IIPABOBUM METOJ, [10
aKTiB MI>)XHapOZHOTI0 IIpaBa Ta M0JIbCbKOT'0 3aKOHOAABCTBA L0/0
BU3HAuYeHb, CIHUCKYy MOKapaHb Ta eQpeKTUBHOCTI NPUUHATHUX
[IPaBOBUX pillleHb.

Bu3Ha4YeHHA MI>KHApOAHOT0 36pOMHOro KOHQJIIKTY 3a
Mi>KHapOJHHMM NMPAaBOM Ta NOJIbCbKUM 3aKOHOJAaBCTBOM

MixkHapoJHUM 30pPOUHUMN KOHPJIKT (icTOpUYHO, a TAaKOX 3a
3BHYAEM, BU3HAYAETHCS SIK BiliHa) — Ije cTaH 36poitHOI 60pOTHOU
MiX Jilep:KaBaMHu, L0 BeJeThCs i3 3aCTOCYBaHHSIM 30POMHOI CUJIU
JIJ1s1 BperyJIlOBaHHS CyllepeyKku?.

3arasbHa craTTa 2 JKeHeBCbKMX KOHBeHLiM 1949 poky
BUKOPUCTOBYE NOHATTS SIK BiliHH, TaK i 30pOMHOIr0 KOHPJIIKTY Mix
JIBOMA a00 6iJiblile Jiep>KaBaMU, HaBITh AKILO 0/jHA 3 HUX He BU3HAE
CTaHy BiliHU3. BU3HaueHHs 30pOMHOr0 KOHQIIKTY Mi>KHApOAHOTO
XapaKTepy pO3IUMPIOETbCA cTaTTelo 1(4) JlogaTKoBoro nporo-
kosy 3 1977 p. ¥V cBiTai niel craTTi HalliOHAJbHO-BU3BOJIbHA
60poThOa TaK0XK MOXKe BBaXKATUCS Mi>)KHAPOJHHUM KOH]JIIKTOM 3a
YMOBHY, 110 BOHA BeJeTbCA NMPOTHU KOJIOHIAaJbHOTO NaHyBaHHA Ta
IHO3eMHOI OKyIallil, a TAaK0 IPOTH Pacyu3My, a HApOJ, AKHUH BOIOE,

2 M. Gaska, E. Mikos-Skuza (red.), Miedzynarodowe prawo humanitarne
konfliktéw zbrojnych. Zbér dokumentdéw, Bapmasa 2003, c. 13.

3 JKeHeBcbKa KOHBEHIlisl NpO MOJIMNIIeHHS [A0Ji MOpaHeHUX i XBOpHUX
y gitouux apmisax (I KXK), »KeHeBcbKa KOHBEHI[isl HpO TOJIMNIIEHHSA [I0JIi
NOpaHeHUX, XBOPUX Ta 0cCi6, AKi 3a3HaJM KopabesbHOI aBapii, 3i ckiagy
36poitnux cusa Ha mopi (II KXK), KeHeBcbka KOHBeHIlisI PO TOBO/KEHHS
3 BilicbkoBonosioneHumMu (III KiK), JKeHeBcbka KOHBeHIiss IpPO 3aXUCT
LMBIJIbHOT'0 HaceJleHHs Nij yac BiHY, npuliHaTa B XKeHeBi 12.08.1949 p., Dz. U.
31965, Ne 38, cT. 171, [logaTok.
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3[IINCHIOE CBOE NPAaBO HAa CaMOBHM3HA4YeHHS{, fIK Lie NepesdadyeHo
CratytoMm Opranizanii 06'egHanux Haniih i [Jekaapauiero mpo
NPUHLMIN MDKHApOJHOTO IMpaBa, 10 CTOCYKTBHCA [APYKHIX
BiZJHOCHH i cliBpOGITHUILITBA MiXK Jlep>KaBaMHU.

[ToHATTS ,,BOEHHUN Yac” BUKOPUCTOBYETHCS Yy cTaTTi 134(4)
KoHctutynii IMosbmi* B KOHTeKCTi MoBHOBakeHb [Ipe3upaeHTa
Pecny6usiku Ilosbia mopo npusHayeHHs ['0oJ10BHOKOMaH/lyBaya
36poiHux CuJ1. Y ceMaHTHUYHOMY IJIaHi ,BOEHHUU Yac” - 1€ epioj
byHKIIiOHYyBaHHS Jiep>XaBU B IMepioJ; KOHQJIKTY, B SIKOMY
cynepeudka MiX Jep)kaBaMU abo0 6GJIOKaMU JepkaB BUPIMIYETbCA
HAaCUJIbHULIBKUMU METOJaMH | 3 BUKOPUCTAaHHAM 30pOWHOI CUJIH
JJIs1 TOCATHEHHS ITEBHUX MOJIITUYHUX, EKOHOMIUYHUX, i1€0J10TIYHUX
4y iHmMX nizneis. OTxe, TepMiH ,,BOEHHUH Yac” € ileHTUYHUH, K
NOHATTSA ,BiliHA” y 3HAUYeHHI Mi>KHApPOAHOTO 30POUHOr0 KOH.Ii-
KTy 1 He BiIHOCHUTbHCSA 0 30pONHOT0 KOHQJIIKTY HEMI)KHAPOIHOTO
xapakTepy. lle 0co6/JMBO aKTyaJlbHO B YMOBaX, KOJIM BCTYIA€
B CWJIy Mi>)KHapo/iHe TyMaHiTapHe NpaBO 30pOMHUX KOHQJIKTIB.
MixkHapogHUN KOHGQJIKT y MaTepiaJibHOMYy CEHCi pO3MOYMHa-
€TbCS, SIK TiJIbKA MOYMHAKOTbCA 30poMHi Ail, i He moTpebye
NOJITUYHOIO YU HPUAUYHOIO MiATBEep/PKEHHA ICHYBaHHA
KOHOUJIIKTY. Y BUNaAKYy HeMiXKHApOAHOTO KOHQJIKTY He MOXXKHa
npu3HayuTu ['0/I0BHOKOMaHAyBaua, a aKT NOYATKY i TpUBaJIOCTI
KOHQJIIKTY Ma€ 6yTH BU3HAHUM Ha MiXXHapoAHOMYy piBHi®. Ha 110
npo6JyieMy 3BepHYB yBary IOJIbCbKMW 3aKOHOJaBellb, SAKUU
3anpoBaJiuB HeoOXiAHiCTb oroJsiomieHHs [Ipesugentom Pecny-
osaiky [losplia MOMEHTYy MOYaTKy BOEHHOIO 4acy Ha NPOXaHHA
Papuy MiHicTpiB, ajle He BKa3as, IK caMe Ma€ BU3HA4YaTUCA el yac.

4 Konctutyuis Pecniy6.iiku Ilosibiia Big 2.04.1997, Dz. U. 1997 p. Ne 78, cT.
483 3i 3MiHaMH Ta AONMOBHEHHSIMHU.

5 M. E. Kotodziejczak, Definicyjno-prawne regulacje wojny oraz terminow
pochodnych, ,Rocznik Nauk Prawnych” 2018, nr 4, s. 54.

6 M. Pietras-Eichberger, Ochrona o0séb pozbawionych wolnosci podczas
konfliktéw zbrojnych w $wietle prawa miedzynarodowego publicznego,
epemunib-Kemys 2010, c. 24-25.
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[IpaBOMipHiCTb Oro/iolmIeHHs 36POHOr0 KOHQJIIKTY
B IOPiBHAHHI 3 aKTOM arpecii

Caig 3a3HAYUTH, 10 NPOTSArOM CTOJIITh BiliHA OyJia OJHUM i3
Ccroco6iB BUpIllleHHS1 CylnepevyoKk MiX JepkaBaMu. [[pyra moJio-
BHMHA XX CTOJIITTA NpPUHEC/]A 3Ha4Hi 3MiHHA B IbOMY BiJJHOLIEHH],
SIKi pO3MOYaJIUCS e B Mepilii nosoBUHI XX CTOMITTA 3yCUJJIAMU
MI)KHAapOJHOlI CHIJIBHOTU JeJsieriTUMi3yBaTu BiMHY. Y cTaTTi 1
[lakty Bpiana-Kessora gepxaBu ypouMCTO 3aCyAuJIU BiMHY fK
3aci6 BUpilIeHHS Mi>XXHApPOAHUX CYNEPEYOK i BiiMOBUINCS Bif Hel
SK iIHCTpYMEeHTY HaljiOHaJIbHOI MOJIITUKY 100 iHIIUX Jiep>KaB’.

3 TOYKM 30py L€l CTATTi, B&XXJIMBO PO3PIi3HATH BilHY, 10
BeJleThCSl 3 METOK CaMOOOOPOHH, Ta 3arapOHUIBbKY (arpecruBHY)
BiKHy. llle y 1933 poui 8 gepxaB mignucasiv KoHBeHLito npo
BU3HA4YeHHA arpecii, fgka y cTaTTi 2 BU3HAE arpecopom
y MDXHApOJHOMY CIIOpi Jep:aBy, sKa: OrOJIOUIYE BiMHY IHIIIN
JlepKaBi, BTOPTa€ThbCsA 3i CBOIMU 30pOMHHUMH CHUJIaMH Ha TEPUTO-
pito iHIIOI Aep>kaBU HaBiTh 6e3 OroJiollleHHs BiliHHW, Hamaja€ Ha
TEPUTOPIIO IHIIOI JepKaBU 31 CBOIMU CYXONYTHUMHU, MOPCHKUMHU
abo MOBITPAHUMHU CUJIAaMHU, HaNlala€ Ha MOPCHKI cyZiHa abo JiiTaku
iHIOl fepaBU HaBiThb 6e3 ¢(OpMaJibHOTO OrOJIOUIEHHS BiKHHY,
3[IiINCHIOE MOPCbKY 6OJsi0Kaay y36epexokss abo mnopTiB iHIION
JlepKaBY, HaJa€ MNiATPUMKYy 30pOoMHMM rpynaM Ha CBOil
TepuTopil, IKi BTOPraroThbCsd Ha TePUTOPII0 iHILOI Aep>kaBH, abo
BiIMOBJIsSIE Jlep>kaBi, 110 3a3HaJsia HamaAy, y NPUUHATTI Aid, 110
no36aBJ/flOTh BUIE3a3HAYeHi rpynyd JONOMOTH i migTpuUMKHS.
[lignucaHHs, a 3rogoM i HAOyTTAd 4uWHHOCTI KoHBeHLil mnpo
BU3HAUEHHA arpecii He BpPATYBaJO0 Mi>KHapOJHY CIIJIbHOTY Bif
noyaTky /lpyroi cBiToBoi BiliHHU, ajsie HiopHOep3bKUU TpuOyHaI

7 MakT bpiana-Kenuora, niznucanuit y lapuxi 27.08.1929 p., Dz. U. Big 1929
p- N2 63, cT. 489.

8 KoHBeH11is1 mpo BU3Ha4YeHHs arpecii, mignucana B Jlougoni 3.07.1933, Dz. U.
Bix 1933 poky N2 93, nyukT 712. [linnucantamu KouBennil 6ysiu: Adpranicras,
Ecrtonig, JlaTsig, [lepcig, [lonbwa, Pymynis, Typeyunna ta CPCP.
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NPUTATHYB HiMeUbKUX JiJlepiB, SKi CHPOBOKyBaJiM BiHHY, .0
KpUMiHaJbHOI BifoBijaabHOCTi Ha nifcTaBi KoHBeHIii®.

Bu3HauyeHHs aKTy arpecii MicTuTbcsa y craTTi 8 bis(2) Cratyty
MKC, sika posrsisfiae K akT arpecii ail, onucaHi B Pesousronii
331410, Crtarta 1 Pesosionii 3314 BHU3HAE aKTOM arpecii
3aCTOCYBaHHSAl [lep>KaBOl0 30pOMHOI CUJIM NPOTHU CyBEPEHITETY,
TepUuTopiasbHOI 1iJiCHOCTI a60 MOJITUYHOI He3aJIeXKHOCT] iHLIOo1
Jlep>kaBy ab0 OyAb-IKHWHM iHIIMM crocib, HecyMicHUH 3i CTaTyToM
Opranizanii 06'egnanux Hani. ¥ cr. 3 Pesosonii 3314
nepepaxoBye JAii, fKi, He3BaXKal0OUuM Ha OrOJIOIIEHHS BilHHY,
KBaJiQiKy0ThCS SIK aKT arpecii: BToprHeHHsI a6o Hamna/i 30poHHUX
CUJl Jlep>KaBU Ha TEPUTOpil0 iHIIOI JAepkaBU; GoMOapAyBaHHSA
30pOMHUMU CUJAMU JeprKaBU TepUTOpil iHIIOI AepkaBu abo
3aCTOCYBaHHs 30poi NPOTH iHIIOI Aep:kaBU; 60KaAa MOPTIiB abo
y30epexcksl JepKaBU 30pOMHMMM CUJIaMHU iHILIOI JepiKaBu;
BUKOPUCTAHHA 30pOMHUX CUJI OLHIEI lepKaBH, AKi nepedyBalOTh
Ha TepuTopii IiHIIOI 3a 3roAow JepaBH, fKa [MPUNMAE,
3 MOpPYLIEHHS] YMOB Yro/iu abo NpoJ0BXKEHHSIM iX NPUCYTHOCTI Ha
TaKil TepyuTOpil Mic/s 3aKiHYeHHS TePMiHY Aii yroau; AisiIbHICTb
JlepKaBY, fAKa Hajaja B PO3NOpPAKEHHA IHIIOI JepXaBU CBOIO
TEPUTOPII0O 3 MeTOK BYHWHEHHA aKTy arpecii mIpoTU TpeThbol
JlepKaBU; BUCUJIAHHS [iep>KaBoto abo BiJl iMeHi Aep>kaBu 30pOMHUX
rpyn, ipperysispHux ¢opMyBaHb ab0 HallMaHILiB, IKi BUMHSIOTH
36pOiHI aKTH MPOTH iHILIOI AepkaBull.

[licia /[lpyroi cBiToBoi BiliHM OyJsia cTBopeHa Opranizanis
06'eananux Hauit g nOiATPUMKA MIDKHaAapoOAHOTO MHUPY
i 6e3neku. 3 1iero Metoro OOH Moxke BXHUBAaTH ePeKTUBHHUX
KOJIEKTUBHHX 3aX0/1iB /1J1s1 3a106iraHHs Ta yCyHEeHHs 3arpo3 MUDY,

9 M. Matysiak, P. Domagata, Miedzynarodowe Trybunaly Karne oraz inne
instrumenty sprawiedliwosci tranzytowej, Bapmaga 2012, c. 52.

10 PuMmcbkuid ctatyT MixkHapogHoro KpumiHnanbHoro CyAay, yxBasleHHUM
y Pumi 17.07.1998, Dz. U., 2003, Ne 78, cT. 708.

11 Pesontoniss 'eHepanbHOI Acam6sei OOH Ne 3314 (XXIX) ,BusHayeHH#
arpecii”, npuiinara 14.12.1974 wna 29-i1 cecii TleHepanbHOi Acamo6.iei,
A/RES/3314.
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TOOTO akKTiB arpecii abo iHIIKMX MOCAraHb Ha MHUp, BKJIOYal4H
OrpO3U MUPY.

Y 1945 poui B CanH-®paHuucko 6yB mnignucanud CTaTyT
Opranizanii 06'eqHanux Harniid, AkyWil 3anpoBajiuB NPUHLUIN
MUPHOI'0 BperyJIBaHHA MIXKHApOJHUX CylepedyoK i OroJiocuB
arpecMBHy BilHYy no3sa 3akoHOM. CtatTa 51 CTaTyTy [03BOJSAE
Juule iHAUBiAya/lbHYy Ta KOJIEKTUBHY CaMOOOOpPOHY Bij 306pOM-
Horo Hanaay. [I[paBo Ha BeJleHHS1 060POHHOI BiHU 3a/JIMIIAETHCS
B cuWai fotH, AoKUu Paga besneku He BUKOPUCTAE 3axO0/iB,
HEeOOXiTHUX [/l MiATPUMaHHS Mi>KHapOJHOTO MUDY i 6e3MeKHU.

Cuaif miiKpec/auTH, 0 Y CBITJII NPaKTUKKU Mi>KHapOAHOTO Cyay
OOH He koXxHe MOpylLIeHHS 3a00pPOHU Ha 3aCTOCYBAaHHS CUJIU
€ 30pOMHHM HamajJoM, 10 KBaJipiKyeTbcs K akT arpecii. Ciuia
3ragatu pimeHHs MixkHapoaHoro cyay OOH y cnpagi Oil Platforms
npotu CnosyyeHux llltatiB AMepuku Bifg 6.11.2003. B axkomy MC
OOH He Bu3HAB 30pOMHOI arpeci€l0 akKT 3aCTOCYBaHHA CUJIU
MEHILOI TSXXKOCTI i, TAKUM 4YWHOM, He BU3HaB npaBo CUIA Ha
3aCTOCYBaHHSI 30pOMHOI CHMJIM 3 METOK CaMOOOGOpOHU. TUM He
MeHL, B boMy pimieHHi MC OOH nocusiiaBcd Ha CBO€E momepesHe
piieHHsa y cnopasi ,Hikaparya npotu Cnosaydenux IlTaTi
Amepuku” Bif 27.06.1986 poKy, B IKOMY BiH OTOTO>XHUB MOHATTS
36poiHOro Hamajly 3 MOHATTSAM akKTy arpecii. TakuM 4KMHOM, Ha
AyMKy MC OOH, npaBo Ha caM03axXWUCT 3aJIeXKUThb BiJl TAXKOCTI
36poiHOro Hanazy, 1o, OJHaK, BUKJIUKAE AedKi MUTaHHSA B JlOK-
TPHHI Mi>kHapoiHOTO npaBal2.

Konctutynisa Pecny6siku Ilosibia B cuTyalii KOHKPETHHUX
3arpo3 y ctatTi 228(1) nepeabadyae MOXKJIUBICTb 3aNIPOBA/IPKEHHS
1 3 3 Ha/;3BUYAWHUX CTAHIB: BOEHHOT0, HA/|]3BUYaWHOI0 CTaHy abo
CTaHy CTUXIMHOroO Jiuxa. Y CBOIO 4epry, 3rigHo 3i cratero 229
KoHctuTynii [losibii, BOEHHUI CTaH MOXe OyTH BBeJleHHUU Ha BCil

12 M. Pietras-Eichberger, Odpowiedzialnos¢ za zbrodnie agresji - fikcja czy
szansa na zmiane praktyki panstw? [w:] M. Balcerzak, ]. Kapelanska-Pregowska
(red.), Odpowiedzialnos¢ miedzynarodowa w zwiqzku z naruszeniami praw
cztowieka i miedzynarodowego prawa humanitarnego,TopyHub 2016, c. 321.
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abo 4actuHi TepuTopil gepxkaBu I[lpesupaentoMm Pecny6uiku
[Tosbiia Ha npoxaHHa Pagu MiHicTpiB y neBHil chTyanii:
[l 3oBHiWHA 3arposa g4 PlII,
[l 36poMHUH HaMa/ Ha TEPUTOPIIO,
[l KoJsiu 3000B's3aHHS CNiJIbHOI 0OOPOHU BiJ, arpecii BUIJIHU-
Ba€ 3 Mi>KHapOZHOI YTOJH.

KoHcTuTy1iliHE 0GIPYHTYBaHHS BBE/IEHHSI BOEHHOT'O CTaHy Ha
TepuTopil [losbili 6a3yeTbcss Ha KOHLeNLii cnpaBeJiuBOi BilHY,
TOOTO OOOPOHHOI BiWHM, i peasiisye 3000B'si3aHHA, 110 BUILJIHU-
BaloTh 3 uieHcTBa [losbiyi B Opranizanii 06'egnanux Harniit B yac-
THHI BUHSTKIB i3 3a00pOHU Ha y4yacTb i BeleHHSA Mi>)KkHapOJHOTO
36pOHOro KOHQJIIKTY.

3J/104MH arpecii Ta 3J;I04UH IPOTH MUPY B MiXKHApPOAHOMY
npagi Ta N0JIbCbKOMY KpUMiHa/IbHOMY NpaBi

[lepi Hik peACTaBUTU BU3HAYEHHS 3JI0UYMHY arpecii 3 TOUKU
30py MiXKHapOJHOro IpaBa, BApTO NiAKPECJUTH, 1110 B Mi>KHApO-
JAHOMY IIpaBl He iCHye HPULUYHOTO BU3HAYE€HHA MDKHApPOLHOIO
3JIOYMHY. Y CyZl0BIiM cUCTeMi BU3HAYE€HHA MDXXHAPOJLHOIO 3JI0YUHY
Ooysio 3po6sieHO MiXKHAapOAHUM KpHUMiHAJbHUM TpPUOyHA/IOM
y cnpaBax KosuuHbol FOrocsasii BifHOCHO npokypopa i Tagiya
(cnpaBa Ne IT-94-1-T). 3riaHo 3 piuleHHSAM AnessnidHOI NasaTH
MTBIO Bixg 2.10.1995, o1 TOro, 1106 AiTHHA BBAXKaJIOCA TAKUM, 11O
niJi/iira€ nepecailyBaHHIO MD>XXHAapOJAHUM TPUOYHAJIOM, i CTaHO-
BUWJIO M>)KHAapOHUH 3JI04MH, BOHO IOBUHHO:

[J O6yTu rpy6oUM MOpPYLUIEHHSIM MI>)KHApO/HOT0 I'YMaHiTapHOTO

1paBa,

[l mopylyBaTH CaHKLiOHOBaHY HOPMY, L0 BUIJIMBAE 3 NpPHU-

poZiHOTO0 ab0 JOroBipHOro Npasa,
U nopymyBatu ¢yHAAMeHTalbHi, 06a30Bi LiHHOCTI, 110
OXOPOHAIOTBCA 3aKOHOM, I TATHYTb 3a COOOK CEpHO3HI
HaCJIi KU 15 )KepPTBY,

[l nmpuU3BOAUTH A0 iHAMBIAYya/bHOI KpUMiHAJIBHOI BifilOBiAa-
JIBHOCTI, BiAIOBiAHO [0 3arajJbHOro abo JOroBipHOTro
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npaBa. Cuif migKpecauTH, WO TMN0Ji6He BU3HAYEHHA
MDDKHApOJHUX 3JI0YMHIB NPUHUHATO B JOKTPHUHI MiXHa-
pojiHOTO MpaBals,

37104uH arpecii onucanut y crarti 8 bis Ctatyty MixHapo-
JAHOTO0 KPpUMIiHaJIBHOTO CyAy. 3TiHO 3 L€ CTATTel, 3JI0YUHOM
arpecii € nJiaHyBaHHs, MiATOTOBKA, iHilia/i3alis abo 34iMCHEeHHS
akTy arpecii, ake nopyumye Cratytr OOH, ocob6oio, fika Mae
epeKTUBHUM TOJITUYHUN KOHTPOJIb abo Kepye 36pOMHOI0
JIAJIBHICTIO JilepXKaBU.

Ha xanb, BiacyTHicTb paTtudikauii Cratyty MKC Takumwu
JepxkaBamy, gk Cnosaydeni IlTatu IliBHiYHOI AMepuky, Pocig,
Kutaii Ta I3painb, To6TO JepxaBaMu, sIKi NpsIMO YU Olocepe-
JIKOBAaHO 6epyTh y4acTb y Cy4aCHHUX 30pOMHUX KOHOJIKTax abo
IPOBOJAATH 30BHIIIHIO IMOJITUKY 3 BUKOPUCTAHHAM CHUJIY,
HEraTHBHO BIJINBA€ Ha ePEKTUBHICTh MepecifyBaHHS 3JI0YMHIB
arpecii IIpokypopom TpubyHany. ¥ 2016 poui Pociga odinifiHo
3adBUJIa, L0 He Ma€ HaMipy MNpUEAHYBATUCA A0 PuMcbKoro
ctaTyTy. BianoBigHui ykas 6yB mifnucaHuil npe3uaeHToM Pocii
Bosiogumupowm IlyTinuM, a odiniliHa no3unisa 6yJsa goBejaeHa A0
Bigjoma 'enepasibHOro cekpetapsa OOH. OpHak ue He 3aBaxxkae MKC
cKopucTaTucs nepegobayeHum crarrtero 13(b) CrtaTyTy pimieHHAM
Npo IMOIIMPEHHA IOPUCAMKIII Ha JepkaBy, fKa He € WOro
Y4aCHUKOM, SIKLIO ,,CUTYyallis, 1110 BKa3y€ Ha BYNHEHHS 0JHOTO abo
KIJIbKOX 3JI0YMHIB, Oyze foBefeHa a0 BifoMa [Ipokypopa Pazoro
Besneky, ska fie BignmosigHo o posginy VII Crtatyty OOH"14,
[IpoTe, BpaxoByrwuHu ck1aj Pagu besneku Ta MOXIMBIiCTb BeTO 1 3
5 mocTiiiHUX 4JeHiB, To6TOo BesukobpuTaHisa, ®paHuisg, Pocis,
Kutaii a6o Pocis, cxoxe, 1o A5 KpaiH, siKi He paTUQiKyBaIu
Cratyt MKCi € noctiiHuMU 4ieHaMu Pagu be3sneky, pilieHHS npo

13 K. Stotwinska, Dynamika zmian w miedzynarodowym prawie karnym
a numerus clausus zbrodni miedzynarodowych, E. Cata-Wacinkiewicz (red.),
Prawo miedzynarodowe - idee a rzeczywistosé, Bapmana 2018, c. 384.

14 J. Nowakowska-Matusecka, Miedzynarodowa odpowiedzialnos¢ karna
jednostek za najpowazniejsze zbrodnie - czy kryzys idei? [w:] E. Cala-
Wacinkiewicz (red), op. cit., s. 372.
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opucavkliio TpubyHany He OyJie NPUHAHATO. 3 TOYKH 30py
34AaTHOCTI NPUTATHYTU JepXKaBu [JO BiANoBiJaJbHOCTI 3a
NOpylIeHHd MiXXHapoJHoro Mupy i Oe3snekd, Paza Besneku
no36aBjieHa MOXMJIMBOCTI BiJIbHO JiITH IO BiZHOIIEHHIO [0
JlepKaB, fKi MaloTb IpaBO HAKJAaCTU BeTO Ha OyJb-AKy
000B’SI3KOBY pe30JIIIil0 y 1iH chepi.

3/104MH arpecii - 1ie iHAWBIlyaJIbHUM 3JI0YUH, SKUU MOXe Oy TU
CKOEHUH 0C00010, 1110 MAa€E 3HAYHWUH BIJIUB Ha Jiep>KaBHY MOJITUKY
abo ¢opMasbHUM CHOCOOOM, 3aliMalyu JlepKaBHY Mocaay, abo
BIJIMBAIOYU Ha pillleHHs, 1110 IPUHUMaAKThCA Ha lep>KaBHOMY pPiBHI.
3a 3JI0YMH arpecil HeCyTh BiJNOBIJaJbHICTb TAKOX Ti, AKI He
npukMajau pillleHHs NpPO MOYaTOK 3arapOHUIIbKOI BiKHH, ajie
Bifjirpasiv 3HaYHy poJib y il BeAeHHi. 3JI04UH arpecii nepejbavyae
HaBMMCHI fiii i 6e3nocepeaHili HaMip, 0OOBUHYBauYeHHW MOBUHEH
YCBiZJOMJIIOBATH, 1110 3aCTOCYBAaHHA CUJIM NPOTHU iHIIOI JepKaBU
cynepeuuTb CtatyTy Opranizanii 06'eaHanux Haminls.

3rigno 3i crarrero 23 Cratyty MKC, ,Ocob6a, 3acymxeHa
TpubyHasioM, Moxke OyTH MoOKapaHa TiJIbKU BiITOBiAHO [0 LbOTO
CratyTty”, wo peasisye npuHuun nulla poena sine lege. CtaTTs
77(1) uworo CraTyTy mnepejbadae: Mo306aBJeHHS BOJII Ha
HeBU3HAYeHUM CTPOK, 110 He nepeBuinye 30 pokis, abo JoBiuHe
YB'I3HEHHS, fIKILO LIbOTO BUMAara€ TsHKKICTb 3/104uHYy. CTaTTs
77(2) Cratyty MKC nepeznbaya€, okpiM Mo036aBJeHHS BOJII,
mtpad, koHdickalio goxoAiB, MallHA Ta aKTHBIB, OTPHUMAHHUX
3J0yuHHUM 1usaxoM. Crarta 23 Cratryty MKC 3aboponsie
Acamb6uiel flepKaB-y4yacHULb HAKJIaZaTH JOJaTKOBI IOKapaHHA Ha
0cib, Bxke 3acy/pkeHux TpubyHasiom1o,

AHasi3youu MoJibCbKe 3aKOHOJABCTBO, CJiJf 3BEpHYTH yBary,
10 caMe MOHATTS arpecuBHOl BiWHU, fIKE BUKOPHUCTOBYETLCH
B eJleMeHTax 3JIOUMHY NPOTH MHUpPY, He BU3HaueHO B Kpumina-
apHOMY kogekci Ilosbwi. OTKe, 3MiCT KpUMiHaJbHO-NIPAaBOBOI

15 M. M. Matysiak, P. Domagata, op. cit., c. 54.

16 B. Krzan, Obowigzywanie zasady nulla poena sine lege z perspektywy
miedzynarodowych trybunatéw karnych [w:] E. Cata-Wacinkiewicz (red.), op. cit.,
s.403.
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3a00pOHHY BUINJIMBAE 3 BUlle3ragaHoi crtatTi 8bis Cratyty MKC.
Takum uumHOM, iHinjalnis abo BeJeHHS arpecUBHOI BillHM - L€
NOHSATTS, i AKUM PO3yMilOTh 30pOMHHUM aKT arpecii Ha TepuTopii
iHO3eMHO1 JepaBU. 3a iHigialiro BIMHU TaK0X BBAXKA€TbCHA
OTOJIOIIEHHS 3arapOHULBKOI BIHU. Y IOJIbCbKOMY 3aKOHO/,aBCTBI
e 3JI04MH, nepejbadyeHud crtatTero 117 § 1 KpumiHanbHoro
KOJIeKCy, IKUHM Kapa€eThCsl T030aBJIEHHSIM BOJIi HAa CTPOK HE MEHILIE
12 pokiB, 25 pokiB mo36aBsieHHS BOJIi ab0 JOBIYHUM YB's3He-
HHAM7,

Crarta 117 § 3 KpumiHa/ibHOTO KOJEKCY TAaKOX Mepejbadae
KpUMiHaJIbHY BiINOBiJa/IbHICTh 32 My0OJIiYHI 3aK/JIUKH 10 IOYaTKy
3arapOHUIbKOI BiMHM abo myOJiiyHe cXBaJieHHd iHinjanii 4wu
BeJleHHs Takoi BiMHU. lli il kapatoTbcsd Mo36aBJeHHSM BOJIi Ha
CTPOK BiJl TPbOX MIiCSILiB 0 I'ITU POKIB. /l0 IbOTrO MYHKTY CTATTIi
117 KpumMiHanbHOro KoAeKcy 6yJ/ia jo/laHa onpaBKa, sika HabyJ1a
yrHHOCTi 8 BepecHs 2010 poky!8.

3aKoHO/AaBelb TaK0X BBiB /10 KpUMiHa/IbHOT O KOJEKCY CTATTIO
126¢, sKa KOMIIJIEKCHO peryJilo€ KpUMiHa/IbHY BiZIlIOBija/IbHICTD
3a NiArOTOBKY OKpEeMUX BUJIB 3JI0YUHIB IPOTU MUPY, JHOAAHOCTI
Ta BOEHHUX 3/104MHIB. 3 1.01.2023 poKy KapaeTbCAd He JMIlIe
NiZArOTOBKA A0 OYaTKy abo BeleHHs BiHU, a ¥ yOJ1iYHi 3aKJIUKU
Ta my6JiiuHe BUXBaJISIHHS MOYaTKy abo BeJeHHSl 3arapOHULbKOI
BiliHM, W0 Aoci 3anuianocsd 6e3kapHuM. [liaroTroBka B 060x
BUIIa/|KaX KapaeTbCs M030aBJeHHAM BOJIi HAa CTPOK He MeHLIe
TpbOX pOKiB. Taka 3arpo3a nmokapaHHsl € CHOpPaBeAJIMBOIO ILOJO
NiITOTOBKHU JI0 3JI0YHUHY, NepeabdadeHoro crarteo 117 § 1 KK,
AKAN € 3JI0YMHOM, 110 Kapa€ETbCS HAWCYBOPILIMM MOKapaHHSM.
OfHak y BUNAJKy 3JIOYMHY MiJAOYpIOBaHHA Ta MyO6JiYHOrO
BUXBA/IAHHSA TNO04YaTKy abo0 BeJeHHA BIMHU Micas BHECEHHS

17 3akoH - KpumiHanbHu#t kogekc Big 06.06.1997, Dz. U. 2022, nyukT 1138
31 3MiHaMH Ta JOMOBHEHHSIMU.

18 CratTta 1(3) 3aKoHy NMpo BHeceHHs 3MiH 0 3akoHy ,KpuMiHaibHUI
kozekc”, 3akony ,I1po nosinito”, 3akony ,I[Ipo BBeseHHs B Jito KpuMiHasibHOTO
kozekcy” Ta 3akoHy ,Ilpo KpuminasbHo-mpolecyanbHUM Kojekc” Bif
20.05.2010 p., Dz. U. Big 2010 poky. N2 98, cT. 626.
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NONpPaBKM BUHUKAE MapaZioKcaJbHa CUTYyalid, KOJU MirOTOBKA
Kapa€eThCs CyBopille, HiXK BUKOHAHHS; OiJiblle TOro, MiIr0OTOBKA
€ 3JIOYNHOM, a3 BUKOHAHHA — IPOCTyNKOM. CK/JIaZaeThCs BpaXKeHHH,
1110 3aKOHO/iaBelb abo ,3abyB” oMOBHUTHU CT. 126¢ § 1 Kpumina-
JibHOTO KoZiekcy i § 1 cT. 117 KpuminanbHOTro Koziekcy, abo ,3a6yB”
NiIBUIIUTH MeXy IepefbadeHOl 3aKOHOM 3arposu JJs BUAY,
nepenbavyenoro ct. 117 § 3 KpuminanbHoro kojekcy. Ilepiia
CUTYyallis BUAAETHCA Oi/bII BipOTiZJHOIO, OCKIJIbKU BaXXKO YSIBUTH,
B 4YOMYy moJisiraja 6 MiAroToBka A0 MNyOJiYHOrO 3aKJUKY YU
noxBanulo.

BuCHOBKM

Be3nepeyHo, KOJIM HAETbCA NPO BUKOPUCTAHHA 3aKOHHUX
Croco6iB BUpilleHHS CHOpiB MiX JepkaBaMu, ¢GaKTH He
36iraloThbCsl 3 MPABOBOI CHUTYyalli€l0. AHaJi3 NMPaBOBUX PilllEHb,
BU3HAYEHUX | MPUUHATHUX JepaBaMH y Apyrin mosioBuHi XX
CTOJIITTS, [JO03BOJIAE 3pOOMTHM OJHO3HAYHUM BHUCHOBOK, LIO
3arapOHuIIbKa BilHAa € akToM arpecii, fAKuUA nOigaarae
KpUMiHaJsli3alil He TiJIbKA 3a MIXKHApOJAHUM NpaBOM, a U 3a
NOJIbCbKUM BHYTPIIIHIM 3aKOHOAABCTBOM. Xo04a II0JIbCbKe
BHYTPILIHE 3aKOHOJaBCTBO IOCUJIAETHCA Ha BU3HAYEHHS BiMHU Ta
aKTiB arpecii, NpUHHATI B O0OOB'A3KOBUX [0 BHUKOHAHHSA
JOKYMEHTax MIXXHAapOJHOr0 IpaBa, CaMe IMO0JIbCbKe 3aKOHOJa-
BCTBO Oi/IbLII TOYHO BU3HAYAE €JIEMEHTH 3JI0YMHIB IPOTU MUPY Ta
CIIUCOK IOKapaHb.

3i 3po3yMisiux NpUYMH Npo6GJieMa BU3HAHHS 3aKOHHOCTI YU
HE3aKOHHOCTi CIPOBOKOBAHOI BiMHHU, fiIKa TPUBAE A0CI, CbOTOAHI
PO3rJISiIa€TbCS B KOHTEKCTI AediluTy Mi>KHapOAHUX iHCTUTYIIIH,
[Ki OyJ11 CTBOpEHI B 30BCiM iHILiM peasbHOCTI. Paga besneku OOH,
K TOJIOBHUM OpraH, BiANOBiAa/JbHUM 3a MiATPUMaHHS Mi>KHaApoO-
JIHOTO MUDY i 6e3MeKH Ta YIIOBHOBAXKeHWH NMPUUMATH Pe30JIo1iii,
110 JIETITUMIi3YIOTh iHUBiZlya/ibHYy 260 KOJIEKTUBHY CAaMOOOOPOHY

19 M. Mozgawa (red.), KpuminaavHuti kodekc. Komenmap oHos.seHo, Lex/el.
2023.
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y BiAllOBiAb HA Hamaj, Mo36aBJjieHa MOXJIMBOCTI BiJIbHO JiITH
Yyepes MpPaBO BETO, IKe MAKThb Il IOCTiIMHI YJIeHH, 0 HanvacTille
6epyTb y4dacTb y BilHaX, fIKi BeAyTbCid Ha TEePUTOPIAX iHILIUX
JlepKaB.

Y cBol0 yepry, Mi>kHapoZHe KpUMiHaJ/IbHe IPaBoOCy s € Heede-
KTUBHUM 110/l0 IJIaB Jep»aB, BOEHAYaJIbHUKIB, AKI € rpoma-
JsiHaMu JepxkaB, He mnoB'sizaHux CratyroM MKC. BusHaueHHs
3JIOYMHY arpecii, o MiCTUTbCA B boMy CTaTyTi, L0 LbOr0 4Yacy
3a/IMIIAETbCH  0e3/jieBOI0  OyKBOW 3aKOHY. TakKuUM 4YHHOM,
CKJIQIAETbCA BpPaXKEHHd, 10 MDKHApPOJHA CHIJIBHOTA CTOITh He
TiIbKM Ha NOpO3i HaWCepHO3HilOI KpU3U y BiJTHOCHMHAX Mix
HaJJepaBaMM Ta IXHIMU COIO3HHMKAMMU 3 YaciB NepecailyBaHHA
030pOEHD X0JIOAHOI BiliHH, ajle ¥ Ha OPO3i CyTTEBUX 3MiH y MJIaHi
He CTiJIbKM CTBOPEHHS HOBOTO IpaBa, CKiJIbKA HaJlaHHA UOMYy
peasibHOI 3000B'A3y04Y0I CUJIM LIJISXOM PO3POOKU ePeKTUBHOIO
MeXaHi3My CaHKIid IPOTH TUX, XTO HOT0 MOPYILYE.
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AHoTanis: 36poiiHa arpecis Pocii npoTu cyBepeHHOI YKpaiHu
npusseJsia fo Toro, wo Ilosba, 9K AepkaBa, CyCiiHA 3 apeHOolo
6010BUX [iii, 3iTKHy/lacs 3 MPOOJIEMOIO MiATOTOBKM MPAaBOBUX
pilleHb, aJleKBaTHUX IOCTAaBJE€HUM 3arpo3aM. 30pONHUU
KOHQJIIKT 3a CXiJHUM KOPJIOHOM Hallol KpaiHU 36ircs 3 mpui-
HATTAM 3aKoHY Biji 11 6epe3ns 2022 poky npo 3axucT BiTuusHHU.
[li mozii HAAUXHYJIM aBTOPIB NpOaHaJi3yBaTU CUCTEMHI pilleHHA
00 3ajJlydyeHHd TMiHU [0 Mpoleayp MiHiMi3alil HacaiAKiB
0e3MeKOBUX PHU3HUKIB, NMOB'SI3aHUX 3 MOTEHLiKMHUM 30POMHUM
KOHQJIIKTOM. MeTa LbOro JOCJI/P)KEHHS - OXapaKTepU3yBaTHU
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3aedaHHs eminu y cghepi 060poHU

1. BcTynHi npuMiTKH

36poitHa arpecisa Pocii npoTu cyBepeHHOI YKpaiHU npu3Besa
Zio toro, mo [lonbuia, Ak fepxkaBa, CycifHA 3 apeHOo0 60MO0BUX JiH,
3iTKHyJlacd 3 Npo6JieMOl0 MiITOTOBKM MPAaBOBUX pillleHb,
aJleKBaTHUX IMOCTaBJIEHUM 3arpo3aM. 306poiHUN KOHGJIKT 3a
CXiJHUM KOPJOHOM Hallloi KpaiHUW 36ircsd 3 NpUAHATTSAM 3aKOHY
Bif 11 6epe3nsa 2022 poky npo o60poHy BiTuusHul, skuii HabyB
YyUHHOCTI 23 KBiTHA 2022 poky. Lleit HOpMaTUBHUM aKT 3aMiHUB,
30KpeMa, 3akoH Bijg 21 sucronaga 1967 poky npo 3arajbHUU
BilicbkOBUH 060B's130K 110/0 3axucTy Pecny6usiku [losbia?, skuit
OyB KJIOYOBMM NPaBOBHMM aKTOM, 110 peryJloBaB 3000B'sA3aHHA
JlepKaBU Ta IHIIMX NOyOJiYHUX Cy6'€KTiB 1[0JJ0 BUKOHAHHS
3aB/laHb, MOB'sI3aHUX 3 060poHOoI0 Pecny6uiku [Mosbwas. i moaii
HaJUXHYJIU aBTOPiB NIpoaHai3yBaTU CUCTEMHI pillleHHA 040
3a/lydyeHHs TMiHU J10 IpoLeAyp MiHiMi3alil Hac/liAKiB 6e31MeKOBUX
PU3HKIB, OB'I3aHUX 3 MOTEHIIKHUM 36POHHUM KOHPJIIKTOM.

Lle mocaigpKeHHA Ma€ Ha MeTi BijlIOBICTU HA IUTAaHHA, KY POJIb
Ma€ BiJirpaBaTy I'MiHa, 110 € OCHOBHOK OJUHHUILEI MiCLLeBOTO
camoBpsaAyBaHHA B [losbui, B yMoBax MpOTHAIl 3arpos3am
30BHIllIHIN 6e3neli jepKaBHu.

2.I'MiHa IK OCHOBHA OAUHHISA MiCLLeBOI'0 CaMOBPsIAYBaHHSA
B [losbii

Y cBiTai nonoxkenb Konctutyuii Pecny6siku [losnbma Big 2
KBiTHsA 1997 poky*, 0CHOBHOIO OJMHHIIEI0 MiCLIeBOTO CAaMOBPsIY-
BaHH4 € rMmiHa (ctatTa 164(1)). Ak nigkpecauB KoHCTUTYUiHHUM
TpubyHas y pimeHHi Big 7 rpyaua 2005 poky, Kp 3/05, B ymoBax
byHKIIiOHYyBaHHS 6araTopiBHEBOI CTPYKTYPH MicClleBOTO CaMOBpsi-
AyBaHHS KOHCTUTYyLisl NpUNIKCY€E rpoMaJiaM HAaWHMXKYOrO PiBHS

1 Dz. U. cT. 655 - gaJi 3akoH npo 060poHy KpaiHu.

2T.j.Dz. U.Big 2021 poky, nn. 372 Ta 1728.

3 lus. petanpHiue Z. Witkowski, M. Szewczyk, M. Serowaniec, Model cywilnej
i demokratycznej kontroli egzekutywy nad sitami zbrojnymi Rzeczypospolitej
Polskiej, Topynb 2018.

4Dz.U. 1997 p., N2 78, cT. 483 3i 3MiHamMu Ta J0ONOBHEHHSIMU.

305



Mauyeli CepoeaHeyn, [Ilbomp PoHuka

OCHOBOIIOJIO)KHHUM xapaktep [..]. ['MiHa - 1Ue cHoizibHOTa
HalOJMKYNX JO HHUX KUTeJiB, i 3akoHoJaBelb He MOXe
CTBOPIOBATH OJMHMI MIiCLLeBOrO CaMOBPALYBAaHHA B CTPOroMy
CeHCi, 10 OXOIUIIOKTbL KUTEJIiB Ille MeHIIUX TepUTopin”>.
BignoBigHo o crarti 164(3) KoHcTuTylii, rMiHa BHKOHYE BCi
3aBJAHHA MICLEeBOro CaMOBPAAYBaHHA, He BiJHeCeHi A0 IHIIUX
OJUHHUIIb  MICLIEBOTO CaMOBpAAYBaHHA. TakKuM  4YHWHOM,
3aKOHO/IaBellb BCTAHOBUB 3arajibHy NPe3yMIILi0 KOMIIeTeH il Ha
KOPUCTb TMIHM IIOAO0 PO3MNOAIJNY 3aBJaHb MDK OKpeMHUMHU
OZJMHHULAMU MIiCLIeBOI'0 CaMOBpAAYBaHHA. BiZloBiAHO 0 YaCTUHHU
1 craTTi 165 OcHOBHOrO 3aKOHY, OpraHd MiCLleBOr0 CaMOBPSAY-
BaHHA MalTb CTaTyC IOPUAUYHOI ocobu. [IpUHHATTA Takoi
IIpaBOBOl KOHCTPYKLIil € TOYKOKW BUXOAY [Jd HaJAHHA
CaMOBpAJHUX OAUHMLb. 3 HAOYTTAM CTaTyCy IOPUAUYHOI 0COOU
OpraHy MiCLleBOTO CaMOBps/lyBaHHS CTalOTh Cy0'€KTaMU MpaB
I MawTh NpaBO3AaTHICTb. BiANMOBiAHO, BOHU MOXYTb BOJIOLITH
NpaBaMHU BJIACHOCTI, @ TAKO KOPUCTYBATUCH iIHIIMMU MAaUHOBUMHU
npaBaMu®. [lpuHLMN caMOBps/yBaHHS MOLUUPIOETbCS Ha BCi
aCIeKTU MiCLeBOro CaMOBpPAAYBAaHHS, BKJIIOYAOUYM IMPUHLMI
¢dinaHcoBoi camogocTaTHOCTI. CyTh OCTaHHbLOTO MOJISITAE B TOMY,
11106 3a6e3ne4YUTH OpraHU MiCcLIeBOr0 CaMOBPAAYBaHHSA L0X0[aMH,
HeOOXiJTHUMHU [IJ11 BAKOHAHHS CYCNiJIbHUX 3aBJaHb, NOKJaJeHUX
Ha Ui opraHu’. 3rigHo 3i crarTteto 167 OcHOBHOro 3akKoHY, LS
YacTKa BiANIOBiZja€ 3aBJaHHAM, I0OKJIaZIeHUM Ha OpraHU MiCLieBOro
caMoBpAAyBaHHA. /loxoqU OpraHiB MiCLieBOro CaMOBpPALYBaHHA
NOJi/IAI0THCS HAa TPU IPYINU: BJIACHI JJOXOAH, 3arajibHi Cy6BeHIil Ta
LIbOBI JoTalii 3 JepxkaBHoOro Ow/pKeTy. JlkepesoM JBOX
OCTaHHIX € Jep>kKaBHUHU OHO/KET, 3 Ti€I pi3HUIIEI0, 1[0 3araJibHi
Ccy6BeHLil HaZalTbCA OpraHaM MicCleBOro CaMOBpPSAAYBaHHSA JJI

5 Pimennsa KoncrutyniiHoro TpubyHadny, Big 7 rpyaHs 2005 poky, K 3/05
(OTKZU 11A/2005, m. 131).

6 PimenHs Konctutynifinoro TpubyHasny, Big 26 ciuna 2010 poky, K 9/08
(OTKZU 1A/2010, 1. 4).

7 PimrenHs KoHctutyuifiHoro Tpubynany, Bif 24 6epe3ns 1998 poky,
K40/97 (OTK ZU 2/1998, n. 12).
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JIOTIOBHEHHS IXHIX BJIACHUX A0XO/iB, TOZi K LiJIbOBI CyOBeHIil
Ha/Zlal0ThCA /11 BAKOHAHHA KOHKPEeTHUX 3aBJaHb. 3rifHO 3 ycTa-
JeHow mno3uniero KoHctutyuihHoro TpubyHany, craTtta 167
KoHcTuTynii, 110 HaZjlae opraHaM MiCL,eBOro CaMOBPSAAyBaHHSA
4YacTKY B Jlep>KaBHUX 10X0/iaX, € OJHI€I0 3 KapIMHA/IbHUX FapaHTil
He3aJIeXKHOCTi LiuxX opraHiBé. 3 oryisay Ha moJioXKeHHs cTaTTi 168
OcHOBHOro 3akoHy, OpraHHU MiCLIeBOrO CaMOBPALAYBAaHHA TaKOX
MaloThb MPaBO BU3HAYATH PO3Mip MicCleBUX MOAATKIB i 300piB, fKi
€ OJJHUM 13 [KepeJ1 BJIaCHUX A0XoAiB. [Ipy nboMy ixX po3Mip Moxe
OyTH BCTAHOBJIEHWU JiMlIe B MeXaxX 3aKOHOJABYO BH3HAUYEHUX
JaimiTiB?. He3asexHicTh il opraHiB MiciieBoro camoBpsiiyBaHHs,
y CBIiTJI 4. 2 cT. 165 KoHcTuTy1ii, migasrae cyfjoBomMy 3axucTty. Ak
niakpecauB KonctutyuiiiHuil TpubyHaJ, y CBOEMY pillleHHi Bijg 29
»koBTHA 2009 poky, K 32/0810, cknaaHicTh IbOTO MNUTAHHS
BUMara€ Moro poasrysany Ha JABox piBHAX. [lepmia crtocyeTbesa
CYyZ0BOTO 3aXUCTy LUUBIJIBHUX NPABOBIJHOCUH, AKHUM KOPHUCTY-
I0ThCS BCi cy6'€KTH 3i cTaTycoM puarudHoi ocobu. Tozi ik Apyra,
CTOCYETbCA CYZl0BOIO 3aXUCTy BiJi HE3aKOHHOrO BTpPy4YaHHA
B He3aJIeXXHICTb OpraHiB MiCLleBOro CaMOBpSAYBaHHA 3 OOKy
Jlep>KaBHUX aAMIHICTpaTUBHUX OpraHiB (OcCKap:KeHHsl HarJis-
JIOBUX 3aXO0/IiB, BUPillleHHs CMOPiB MPO KOMIIETEHIIil0) Ta iHIMUX
OopraHiB Mic1[eBOro caMOBpsi/lyBaHHS (CIIOPH MPO KOMIETEHIIiIO).
HaragaeMmo, mo0 paga rMiHU € JUPEKTUBHUM I KOHTPOJIbBHUM
OpraHoM TrMiHM. Y CBOW0 4Yepry, BUKOHaBYa BJIaZjla T'MiHHU
3/IIICHIOETBCSI OJJTHOOCIOHUM OpraHOM, 110 OOUPAETHCS MPSIMUM
roJ0CyBaHHSIM. Y HaceJeHOMY NYHKTI 6e3 cTaTyCy MicTa Leu
OpraH Ha3WBA€TbCSA BiATOM. Y TMiHi, e pe3ujeHLiss ypsAAy
3HAXOJUTbCA B MICTi Ha TepUTOPII i€l TMiHY, BAKOHABYMUH OpTaH
Ha3MBaA€ETbCA OypMicTpoM. OfjHAK y MicTax 3 HaceJleHHSM MOHaJ

8 M. Serowaniec, Samorzqd terytorialny [w:] Prawo konstytucyjne, red.
Z. Witkowski, A. Bien-Kacata, Topynb 2015, c. 553-556.

9 Pimennsa KonctutyniiHoro TpubyHasny, Bix 9 yepBus 2010 poky, K 29/07
(OTKZU 5A/2010, . 49).

10 Pimennss KoHctutyniiHoro TpubyHany, Big 29 xoBTHsa 2009 poky,
K 32/08 (OTK ZU 9A/2009, n. 139).
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100 000 »xuTeniB i B MicTax, e A0 AHS HaOpaHHS YUHHOCTI
3aKOHOM IIpO MicueBe CaMOBpsJAyBaHHA BUKOHABYO-pO3IMO-
pAAYUM OpraHoM OyB MICbKHM T0JI0Ba, BUKOHAaBYUM OpPraHOM
€ Mepll. CTpok moBHOBaXkeHb BilTa (O6ypMicTpa, Mepa) mo4yuHa-
€TbCA 3 JHA MOYaTKy I[OBHOBaXXeHb MiCbKOI pagu abo #oro
00paHHA MICbKOK pajiold i 3aKiHYYETbCA B JAeHb 3aKiHYEHHS
CTPOKY INIOBHOBAXXeHb MiCbKOI paju.

3. XapakTep 3aBAaHb I'MiH y cpepi 060poHM PecnyGiiku
Moabmia

[Ilo cTocyeTbCcsl BUKOHAHHS 3aB/aHb, NOB'I3aHUX 3 000POHOID
Pecny6stiku [losiblla B LIMPOKOMY pO3yMiHHI, TO OCHOBHUM
HOPMaTUBHUM aKTOM, SIKMUM BH3HA4ya€ OpraHd, KOMIIETEHTHI
B MIMTAHHSX HAl[iOHAJIbHOI 000POHH, a TAKOX CYy0'€KTH, AKi 6epyTh
y4acTb Y BUKOHAHHI JepaBHUX 3aBJiaHb, NOB'I3aHUX 3 BHUIIle-
3a3HaueHOI0 000POHOM, Hapasi € 3akoH Bij 11 6epe3nsa 2022 poky
,IIpo 06opony BiTuuznu”. [Ipu nboMy BapTO 0COOGJIMBO Bi/i3Ha-
YUTH, W0 cepes, Cy0'eKTIiB, fiKi BUKOHYIOTb 3aBJlaHHS y cdepi
000pOHU Jep:KaBH, 3aKOHOJAaBelb 3raJly€, OKpPiM ycix oprasiB
BJIQJIY Ta AEePKaBHOI'O yIPABJIIHHS, IHIIKX Jlep>KaBHUX OpPraHiB Ta
YCTAaHOB, MiANPUEMIIB, TPOMAJACbKUX OpraHizalid Ta IHIIKUX
Cy0'€KTiB, a TaKOX KOXHOTO TpPOMaJfAHMHA, Lie U OpraHu
MiclleBoro camMoBpsiiyBaHHs. ToMy 3akoHOAaBelb Mepeabdayae
chniBmpani B LbOMy MMUTAaHHI MiX Cy0'€KTaMHU MicCLLeBOTO
CaMOBpAAYBaHHS, [JIAJbHICTb SAKUX KOHKDPETHU3YETbCH 4Yepes
JIAJIBHICTD OpraHiB MicCL,eBOro0 CaMOBPAAYBAHHA, HacaMIepe[
3 JepKaBHOO aJAMiHicTpayiero. OJHAK aHaJli3 HOPMATHUBHO-
IIPAaBOBOT'0 PEryJIIOBaHHA [03BOJIAE 3POOUTU BHUCHOBOK, L0
y CBiTJIi TIOCTAHOB aHa/Ji30BaHOI'0 HOPMATHMBHO-NIPABOBOI'0 aKTa
OpPraHM MICLeBOI0 CaMOBPSAAYBaHHs, y TOMY 4YHCJII TMiHH,
pO3r/silaloThCsl Hacammepes sK Cy0'€KTH, 10 CIPUSIOTb

11 Jing wmupmoro o6TOBOpeHHs cucTeMHd TrMiHM JuB. Z. Bukowski,
T. Jedrzejewski, P. Raczka, Ustréj samorzqgdu terytorialnego, Torun 2011.
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Jlep>KaBHOMY YIIPaBJIIHHIO Y 3/IiHCHEHHI 3aX0/iB i3 3a0e3ne4yeHHs
060pOHU JiepKaBU 12,

BusHayeHHA poJsii TMiIHM y BHUKOHaHHI 3aBJaHb OOOPOHHU
JlepKaBy BUMAra€ /JeTaJbHOI'0 aHaJi3y MpaBOBUX pillleHb, 110
MICTATBCA B 3aKOHI.

4.3aBAaHHA IMiHU IOA0 peecTpalii Ta BiHCbKOBOI
KBastidikanii

Pan 3aBpaHb | MOBHOBaXKeHb, peryJjibOBaHUX 3aKOHOM IIpO
060poHy BiTuM3HH, 3aKOHOJABElb JeJIeTYE OpraHaM MiclieBOro
CaMOBpSiiyBaHHSA JJis 3/iCHEHHSl peecTpaliiiHol Ta kBasidika-
LiMHOI AiSAJIBHOCTI, IKa NIPOBOAUTLCS B LIJIIX 0OOPOHU JIEP>KABHU.
AHani3z 3aKOHO/IaBUOrO peryJiloBaHHSl [JI03BOJIIE 3POOUTH
BUCHOBOK, L0 OpraHM MiCLleBOr0 CaMOBpAAYBaHHA HaAiJeHi
NOBHOBAXXEHHSIMU 1100 3JiHCHeHHs il y cdepi BiliCbKOBOIO
00J1iKy Ta BiliCbKOBUX KBaJlidikaljii.

BianmoBigHO A0 moJsiokeHb 3aKOHY, 006JliKOBO-KBasidikaminHi
3aX0/iM 3aCTOCOBYIOTBHCA HacaMIlepe/, /i1 CTBOPEHHS BiHCbKOBOTO
006/1iKy, IKUH € 623010 JaHUX MPO 0Cib, AKi MiAaAraroTh 006JIiKY,
BiMCbKOBIM MiArOTOBLi Ta NPU30BY Ha CTPOKOBY BilCbKOBY
cay»x0y Ta ocib, sKi 0OpPOBIJIbHO 3rOJIOUIYIOTHCS Ha BilICbKOBY
cay0y, a TaKOX THUX, XTO MiJJiirae abo BUKOHYE iHIII BUAU
060pOHHOTO 060B'AA3KY; BiiCbKOBOCJ/IY>KO0BI[iB CTPOKOBOI BilCh-
KOBOI CJIy»k06H Ta 0cCi0, ki nepebyBalOTh y pe3epBi; NpaliBHUKIB
MiHicTepcTBa HallioHaJIbHOI 0O0POHU. Y CBITJIi TOCTAaHOB 3aKOHY,
1110 PO3TJISAZIAEThCS, 3aBAAaHHS BiICbKOBOT0 00J1iKy MOKJIaZleHO Ha
BUKOHAB4i opraHu rmiHu. lle nos'sa3aHo 3 THUM, 110 BiCbKOBUU
00J1iK, SIK MPaBUJIO, 3/[iINCHIOETHCS MiCbKUM (CEJUILHUM, CibCh-
KHM) T0JI0BOIO, 3BaXKAl0UU Ha Miclje MOCTIMHOr0 NPOXKUBaHHSA 260
TUM4YaCOBOTO NepebyBaHHA NOHAJ, TPH MicALi 0co6H, AKa NiJJIArae
B3SITTIO HA BiliICbKOBUH 00JIiK, y IeHb J0CAATHEHHS Helo 18-piuHoro

12 uB. poksnagHime M. Serowaniec, P. Raczka, Samorzqd terytorialny i jego
rola w ustawie z dnia 11 marca 2022 r. o obronie Ojczyzny, Journal of Modern
Science 2023, nr 1, vol. 50.
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Biky (cT. 53 3akony ,IIpo 3axuct BiTuusuu”). [Ipu 1iboMy BapTo
3a3HA4YMTH, 110 3aKOHOJaBellb HAJIJIMB Iji OpraHu I1OBHOBa-
YKeHHAMU /17151 epeKTUBHOTI'0 BUKOHAHHS PeECTpalliiHUX 3aB/jaHb.
BianoBigHO [0 MOJIOXKEHb aKTy BUKOHABYi OpraHu I'MiHU MalThb
NpaBO BUKJIMKATH 0COOH, Ha AIKUX MOKJIaJleHO TaKUK 000B 30K, 710
peecTpauii. BogHoYac BOHM MalOTh NPaBO HAKJIACTH IPUMYCOBUU
mtpad Ha 0coby, sika, BCynepey CBOEMY 000B's13Ky, 6€3 MOBaXKHUX
NPUYMH He 3'BJSAETbCA Ha peecTpalilo, abo BigJaTH Hakas Mpo
NPUMYyCOBE AOCTaBJIEHHA Iii€l 0cOOM MoJilLi€0 0 ypsaAy T'MiHH.
Y 3a3HaueHUX BUIaJKax O6e3mnocepesHbO 3aCTOCOBYIOThCS MOJIO-
)KeHHAA 3akoHy Big 17 4yepBHA 1966 poky ,I[I[po BUKOHaBYe
NpOBa/KEHHA B a/iMiHicTpanii”13.

Bax/IMBUM KpPOKOM, IKUU 00YMOBJIIOE CTBOPEHHS BiICBKOBOTO
00J1iKy, 1110 BiloOpaka€ peaslbHUM CTaH JIIOACHKOrO MOTeHIiaJLy,
€ BilicbkoBa kBasidikauiss. OcHOBHOW MeTOw KBasidikaiii
€ BHECeHHd [JaHUX [0 BIMNCbKOBOr0 O0O0JIIKy Ta BU3HAaYeHHA
3laTHOCTI rpoMagsaH Pecny6uiku [losbiia [0 NpPOXOAKEHHS
BilicbkoBOiI cayxk6u. KpiM IHIIMX Cy6'€KTiB, AiSJIbHICTD y Mexax
niei kBasidikalii TakoX BUKOHYE MiCbKUM (Ci/IbCbKUN, CETUIITHUIN )
rosioBa. OgHaK, Ha 4,OJATOK [0 UX MipKYBaHb, BAPTO 3a3HAYUTH,
110 BiZNOBIAHO A0 MOJIOXKeHb 3aKOHY Npo 060poHYy BiTuu3Hy,
OpraHomM, BiANOBiZjJaIbHUM 3a MpPOBeJEHHS BiMCbKOBOI KBaJli-
¢ikanii B moBiTi (MicTi 3 npaBaMu MOBITY), € NOBITOBUM cTapocTa
(Mep). Takoxk y BUIMAAKy BilicbkoBoi KBasidikamii cisibcbkoMy
(cenuiiHOMy, MiCbKOMY) TOJIOBi OyJio HaJlaHO MOBHOBAKEHHS
BUKJIMKAaTH 0CcO0Oy Ha KBasidikaljito, a B pa3i HEBUKOHAaHHS Hel0
bOro O00OOB'A3Ky 6€3 NOBaXXHUX NPUYUH - 3 ypsaay abo 3a
MNOJaHHSAM TOJIOBU MeAMYHOI KOMicil I'MiHM 4YM HadaJibHUKa
NPU30BHOI AiIBHULI — HaK/IaJaTU NPUMYCOBUH 1ITpad Ha 0coby,
dKa MigJasrae BiCbKOBOMY OTIJ/siZly, ab0 BHJAABaTH pO3MOpPSH-
JUKEHHS IMpo MPHUMYCOBUM MNpuBiJ 11 Ha BINCBKOBUU OIJA[,
noJIiLi€er0. 3a aHaJIOTIE [0 LUX 3aX0/iB 3aCTOCOBYKOTbCH TaKOX
MOJIOKEHHSA NP0 BUKOHABYe MPOBAa/P)KEHHA B a/[MiHICTpaTUBHOMY

13 Dz.U. 2022, nos. 479.
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nopAaaky. BapTo TakoX 3a3Ha4yuTH, 1O B Iepiof OroJouleHHH
MoG6iJi3allii, a Tak0X y BOEHHUW 4Yac MOBHOBAXKEHHS CiJIbCbKOTO
(cenuuiHOroO, MiCbKOr0) roJIOBU Ta CTAapOCTHU I'MiHU 1110JI0 MPOBe-
JleHHs1 BilicbKOBOI KBasidikalii mok/JafalTbCsd Ha HavaJbHHUKA
npu3oBHOi AinbHULI (4. 6 cT. 539 3akony ,I[Ipo oGopony
BiTuuzuu”).

5.3aBAaHHA Ta KOMIOETEeHIii TMiHH 00 0COOUCTUX MOCAYT
Yy MUPHHUH Yac

BignoBigHo A0 moJsiokeHb 3akOHY Hpo 060poHy BiTuyu3HH,
ocobucrta ciayxba Moxe OyTH NOKJaZeHa Ha 0Ci6 3 MOJIbCbKUM
rpOMaZIIHCTBOM, {KHUM BHUIIOBHUWJIOCA 16 pokiB 1 #fAKi He
nepeBulun 60 pOKIB, i MosfAra€ y BUKOHAHHI pPi3HUX BUJIB
crenjaJibHUX POOIT 3 MeTO MiITOTOBKU 00OPOHU Jep:KaBU abo
BperyJ/iloBaHHS KPU30BUX cUTyalid. lleil 060B'A30K MoOXKe TaK0X
BKJIIOYAaTU B cebe MOBHHHICTb BUKOPUCTOBYBAaTHM HAWMNpPOCTili
iIHCTpyMeHTH, fIKi € B HOro po3mopsi/PKeHHi, a moAo0 ocib, aki
HaJ|al0Th MOCJAYTY 3 AOCTAaBKU JOKYMEHTIB PO NpPU3HAYEHHS Ha
BiliCbKOBY CJIy»KOy Ta CJY»K60BHX MOBICTOK (Tak 3BaHi Kyp'epu),
TaKOX TPAHCIOPTHI 3acobu, siki € B Horo posnopsmxeHHi. Taki
3000B'sI3aHHA MOXYTb HAaKJaJaTUCHd y 3B'SI3KY 3 BiMCbKOBHMU
HaBYaHHSMH, a TaKOX /Il [JIOCTaBKMU Ta OOC/IYrOBYBaHHSA
npeAMeTiB MaTepia/bHUX Mocayr. KoMneTeHTHUM OpraHoM SIK
JUIl IPUUHATTA pillleHHS PO NOKJaZeHHA 000B'A3Ky 3 BUKOHA-
HHSI 0COOHMCTOI MOCAYTrH, TaK i Mpo NpPU3HAYEHHS 0COOU AJs
BUKOHAHHS 0COOGHUCTOI MOCAYTH € Ci/IbCbKUH (CeTUUHUN, MiCbKUH)
rososa. B 060x Bumajkax pilleHHS NpO MOKJaZeHHS BUle3a-
3HaYeHUX 000B'A3KiB, epeAbadyeH X 3aKOHOJABCTBOM, NpUMalo-
TbCA 3a NMOJAaHHAM HavyaJIbHUKA NPU30BHOI AIJIbHUL, KEpIBHUKA
niipo3Ainy, 1o nifiyisira€ BoeHisallii, abo kepiBHUKA CTPYKTYPHOTO
niipo3Ainy, sKAM BUKOHYE 3aBJaHHS /[Jisl NMOTPed 0OOpPOHHU
JepKaBul,

14 M. Serowaniec, P. Raczka, op. cit.
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BukoHaBuYa BJIafla TMiIHM TaKOX Ma€ MOBHOBAaXX€HHA L1010
NPUMYyCOBOTO BHKOHAHHS pillleHHs NpPO MOKJaJeHHS 000B’SI3Ky
BUKOHATH OCOOUCTY mocayry. BiAnoBigHO [0 moJioXKeHb 4. 6 CT.
620 3akony ,Ilpo 060poHy BiTunsHu”, y pasi HesiBKU 6€3 NOBaXHOI
NPUYUHHU 0COOH, 3000B'A3aHOI 10 BUKOHAHHS 0COOUCTOI CIyKOU
CiIbCbKUU (CeNUIIHUHM, MiCbKUI) T0JIOBa BUJIA€ PO3MOPS/PKEHHS
npo MPUMYCOBUM MNpUBIA L€l 0coOM MOJIiLi€l0 A0 BU3HAYEHOI
BiICbKOBOI YaCTHUHU ab0 YCTAaHOBU B NOPAAKY, llepefbayeHOMY
3akoHoM ,IIpo BUKOHaBYe MpOBa/PKeHHS B aJMiHiICTpaTUBHOMY
nopafky”. Ilpy 1boMy 3akoHOJaBelb MepeAbayMB, 110 TaKi
pillieHHS NiJIAral0Th HeralHOMY BUKOHAHHIO (4. 4 cT. 620 3akoHy
,[Ipo 060poHy KpaiHKU”). AHaJOriYHUM YUHOM QOPMYIOTHCS
i MOBHOBaK€HHSA LbOTO OpraHy L0J0 NPUHUHATTS pillleHHs Mpo
NpU3HaYeHHH 0C00i BUKOHAHHSA 0COOUCTUX nocayT. Lg npoueaypa
NPUMYyCOBOTO BUKOHAHHS MOXe OyTHU 3aCTOCOBaHa BJIaJ|010 TMiHU
y BUNIQJ Ky NPUKUHSATTS OCTAHHIX pillleHb A0 0Ci6, AKUM Ii pillleHHSs
aJipecoBaHi, Jiulie Mmic/s TOro, ik NPUUHATI NOCTAaHOBU HaOYAYTh
CTATyCy OCTaTOYHMUX.

6. 3aBAaHHA Ta NOBHOBA)KEHHS PAaMOHY 1100 MaTepia/IbHUX
NMOCJYT Y MUPHHUH 4ac

3akoH npo 060poHYy BiTYM3HM TakoX peryJjwe MpaBuaa
NOKJaZlaHHS O000B'I3Ky BHUKOHYBAaTHM MaTepiajibHi MOCAYTH.
BignoBigHO [0 MOJIOKEHb aHaJIi30BAaHOTO0 3aKOHY, MaTepiasbHi
IIOCJIYTH, 1110 MOJIATATh YV Ilepeadi B KOPUCTYBAHHSA HEPYXOMOTO
Ta PYXOMOro MalHa, sike NepebyBa€ y BJIACHOCTi, 3 METOM0
NiATOTOBKHK /10 0OOPOHM Jiep>KaBU abo 60pOTHOU 3i CTUXIMHHUMU
CUTYyali, MOXyTb OYTHU NOKJaZeHi Ha JepaBHi opraHd Ta
YCTaHOBH, MiANPHUEMILIB Ta iHIII opraHi3aliiHi OJUHUIL, @ TAaKOXK
Ha ¢iznuHux ocib (cT. 628 3akony ,IIpo o6opony BiTuuzuu”). Taki
NOCJAYTH MOXYTb HaZaBaTucsd 36poiiHuM CuJiaM, YacTUHaM, L0
NiAJAraloTh BOEHI3allil, Ta opraHisaliiHUM mnifgpo3jisaM, ki
BUKOHYIOTb 3aB/JaHHS 3 MMTaHb 0O0OPOHU JlepKaBU YU 60POTHOU
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KPU30BUX CHUTYyallid, y TOMY 4YHUCJi JJis1 OpraHiB MicClLeBOro
CaMOBpSI/lyBaHHS.

Cnig migKpecJuTH, 10 KOHCTUTYIiWHI Ta mpolecyasbHi
KOHCTPYKIIii, 3aCTOCOBaHi 3aKOHO/aBLEM y chepi MaTepiabHUX
NOCJIYT, € aHAJIOTIYHMMU [0 ONMMUCAHUX paHille, 10 PEryJrTh
NPUHLMIIM NOK/IaJaHHA 000B'A3KY 3 HaZJaHHSA 0COOUCTUX MOCYT.
3HOBY K TaKH, YIIOBHOBaX>XEHUM OPTaHOM, IKMU MOKe NOKJIaJaTH
000B'sI30K 110/10 peaJii3allii MaTepiaJibHUX MOCIAYT, € BAKOHABYUU
opraH rmiHH, TOOTO CiIbCbKUU (CEeJIMILHUMI, MiCbKHUI1) rosoBa. Jlo
MOro KOMIIETeHLil HaJIeXKUTh MNPUUHATTA aJMIiHICTpaTUBHUX
pilleHb PO BUZIJIEHHS HEPYXOMOTro abo pyXOMOro MaWHa JJs
HaJlaHHSl MaTepiaJlbHUX MOCIYT, Y TOMY YUC/I TUX, SIKi IOTPiIOGHO
Oyae 3[iHCHUTH Yy pa3i oroJiolieHHs1 MO6iIi3alii Ta mig 4yac BiHM.
OpHak, fAKIO0 NPUUHATTS pimeHHa y I1id cdepi mnoB's3aHe
3 BHUJIJIEHHSIM HEpyXoMoro abo pyxXxoMoOro MaihHa 3 METOH
HaJlaHHA MOCAYr y 3B'A3Ky 3 IX BHUKOPUCTAHHAM MiJ 4ac
NPOXO/PKEHHA BIWCBKOBOI MiTOTOBKHU, TO B LbOMY BHUIALKY
HeoOXi/lHa B3aEMO/iisl OpraHiB nmy6J/1iYHOI BJ1aAu.

3a 3araJibHMM NpPaBUJIOM, pillleHHf], L0 CTBOPKOIOTH 3000B'4d-
3aHHS# BiIHOCHO MaTepiaJIbHUX MOCJAYT, BAKOHYIOThCS afijpecaTaMU
Ha BUMOI'y KOMIIETEHTHOrO OpraHy ny6JiiyHol BJaJu. 3aKOHOAA-
Bellb TAKOX /JleJleryBaB MOBHOBAXKEHHS WI0J0 BXUTTS TaKUX
3axo/iB BiKTOBi (6ypMicTpy, Mepy). OgHak cnenudiyHui Xapa-
KTep MaTepiaJlbHUX NOCAYT BUIIpaBJaB BBeJleHHS B 3aKOHOJA-
BCTBO TMIOJIOKEHHS, 3TiJHO 3 SKHUM CiJIbCbKUHN (CeJULIHUH,
MiCbKMI) TroJioBa MOXe CBOIM pillleHHSIM 3000B'I3aTH BJIaCHUKA
HEepyXoMoro abo pyxOMOro MaKHa BUKOHATH ILi MNOCIAyru 6e3
OKpeMoro BUKJIUKY (4. 5 cT. 630 3akoHy npo 060poHy BiTuusuu).
OfHaK, BUKOHAaHHA TaKUX NOCJYT, 10 KUX BJIACHUK MailiHa OyB
3000B'sI3aHUM  pillleHHSAM, NOTPeOyE OKPEeMOro 3BepHEHHS
BMKOHABYOT'0 OpraHy IMiHM I0JO IX BUKOHaHHA. [los10XKeHHA
3aKOHY BUMarawTh, 11100 CiJIbCbKUH (CEeJTUIHKM, MiCbKHI) roJioBa
BPYYUB TaKy NOBICTKY 3a 14 AHIB [0 JaTU BUKOHAHHS MOCJAYTH, 32
BUHAATKOM BHINAJKiB, KOJIM IMOCJyra MHpPOBOJUTBCA 3 METOH
nepeBipkHU Mo6isi3aniiHoI TOTOBHOCTI 36poiiHKUX CuJj. Y 3B'A3Ky
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3 LIMM BapTO 3a3HA4YUTH, L0 CyAO0Ba IMOBICTKA PO BUKOHAHHA
MaTepiaJIbHOI TOCIYTH He MiJJIAra€e OCKapKeHHI0, a cama I0BiCTKa
niJIAra€ HeranHOMYy BAKOHAHHIO B 3a3Ha4€HUH Y HiM CTPOK.

ToMy cTpyKTypa peasizalil MaTepiaJlbHUX IOCJYT BUMArae BiJ,
CIJIbCBKOTO (CEJIMIHOTO, MIiCBbKOT0) TOJIOBU MaTHU aKTyaJlbHY
iHpopmalito mpo cy6'eKTiB, IKi MalOTh MPABO PO3MOPAKATHUCS
neBHUMH 00'ekTaMu. Came TOMYy 3aKOHOJaBellb MOKJ/IAJa€ Ha
BJIACHUKIB HEPYXOMOro Ta pPYXOMOro MaKHa, LI0A0 fAKOIo
NPUMHATO OCTAaTOYHE pillleHHA NP0 BUJIJIEHHS TAKOro MalHa 1
LiJied HaJlaHHA MaTepiaJibHUX NOCJAYT, 000B'sA30K iHPOpMyBaTU
CIJIbCBKOTO (CEeJIMILIHOTO, MiCbKOI0) I0JIOBY PO pO3NOPAKEHHSA
nboro MarHa npotsaroMm 30 AHIB 3 MOMEHTY JAil TaKOro Hakasy.
3rifHO 3 MNPUHWHATHUMHM HOPMATHBHUMMU DpIilIEeHHAMH, OPraHH
JlepKaBHOTO yIpaBJIiHHA, OPTaHU MIiCLIeBOTO CaMOBpPsALyBaHHA Ta
NiITPUEMILi TaK0K 3000B's13aHi HA BUMOT'Y KEPiBHHUKIB NPU30BHUX
JiIbHUIb HaJlaBaTH iHdopMalito, 3rifiHo 3 ixHIMU 006J1iKaMu Ta
peecTpaMy, PO CTAaH HEPYXOMOI'0 Ta pyXOMOT0 MaKWHa, AKe MOXxe
OyTHU IpeMeTOM MaTepiaJIbHUX MOC/IYT.

7.3aBAaHHSA Ta NIOBHOBA)K€HHSA 'MiHU IIOA0 NMOCIYT HA
BUINIAJA0K MoO6iji3anii Ta Bilinu

Y pasi orosiomieHHs1 MOO6iJsi3anii Ta miJ 4ac BiMHU MpaBOBe
pery/oBaHHs, 110 BH3HAYa€ pPOJib MiCLLEeBOr0 CaMOBpPsAAyBaHHSA
B oboponi Pecny6usiku [losbiia, Mae 0co6JMBUN XapaKTep IO
BiJHOLIEHHIO [0 paHillle pO3TJSAHYTUX NPAaBOBUX KOHCTPYKIIiM.
JlilicHo, 3akoHOJlaBellb Ma€ Ha MeTi 3a TakKuUX O0OCTaBUH
JedbopMyBaTH [ii KOMIIETEHTHUX OPraHiB i, KpiM TOro, CTBOpIOE
MOXKJIUBICTh NPU3HAYeHHA 0Ci0, Ha AKKX NOLIHUPIETHCA 000B'A30K
0COOMCTUX TMOCAYr, JJid BHKOHAaHHSI THMYacOBUX POOIT.
BignoBigHo a0 mnoJsioxkeHb ctaTTi 637 3akoHy ,Ilpo o6opony
BiTun3Hu”, Taki 0co6u MOXKyTh OYTHU MpPU3BaHi B OyJb-IKUK 4ac
y pa3si oroJiolieHHs M0O6ii3alii Ta y BOEHHUM yac /iJis1 BAKOHAHHS
pPi3HUX BUJIB TUMYacCOBUX pobIiT B iHTepecax 36porHux Cua abo
CTPYKTYPHUX MiZp03/iyiB, 1110 BUKOHYIOTb 3aBJaHHA Jis OTPeD
000pOHM KpaiHM, aJie TPUBAJICTb TaKUX pOOIT He MOXe
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nepeBHUILyBaTH ceMH [Ji6 3a oAuH pa3. BapTo Takox Bifj3HAaYUTH
NpaBOBE PeryJil0BaHHS, IKE 103BOJISIE 3pOOUTU OPTraHU MiCI[eBOT0
CaMOBpSA/lyBaHHA aJipecaToM 3000B'si3aHHA 3 HaJaHHA MarTepia-
JIbHUX NOCJAYT B JJaHWW KOHKpeTHHUM nepioA. OgHaK, no cyTi, Ui
NOCJYyTH OyJIM 0OMeXKeHi 3aKOHOZIaBLeM Nepe/iadelo HepyXoMoro
Ta pyXOMOTO MaKHa, 1110 NepedyBa€ y BJAACHOCTI, Ha KOPUCTYBaHHSA
36poiiHuM CusiaM abo CTPYKTYPHUM Mifipo3/izaM, sKi BAKOHYIOTb
3aBJlaHH4 J15 IOTpeb 060POHHU iep>KaBH.

[IpouenypHi pilleHHS TakoX CHOpPsIMOBaHiI Ha CyTTEBY Aedo-
pMallito CynyTHIX npoueayp Npu HakJIaJleHHi 3000B'13aHb y IbOMY
BijHOLIEeHHI. 3aKOHO/aBellb aHAJIOTIYHUM YUHOM CTBOPIOE OPraH,
YIOBHOBaXXEHUM HaKJaZaTh 3000B'sI3aHHS 1L[0JI0 HECEHHS
0co6HCTOI Ta MaTepiaJbHOI CAyKO0U y pasi oroJiomeHHs MO6iJi-
3auii Ta miJ yac BiMHU. Y BUIle3a3HAYEHUX BUIAJKax pillleHHS
y ¢opMi aAMiHiCTpaTUBHUX pO3NOPSAAKEHb MNPUKUMAIOTHCSI
CiIbCbKUM (CeJUIHUM, MiCbKHMM) TroJioBol. BogHoyac BapTo
TaKO0> 3a3HAYUTH, 1110 TaKi pillleHHS MOXKYTb Oy TH NIPUUHSATI JIUIIEe
Ha MiAcTaBi cneyiaJbHUX 3adB, IOJAHUX OpPraHaMU Ta KepiBHU-
KaMM CTPYKTYPHUX MiAPO3AiJiB, IPAMO 3a3HayeHUX y 4. 1 cT. 620,
TOOTO HayaJbHUKOM MPU30BHOI AiNbHUI, KEPIBHUKOM MHiJpo-
3/li/1y, IpU3HA4YeHOro /Jisl BO€Hi3allii, a00 KEPiBHUKOM CTPYKTY-
PHOTO MiZpo3Aiay, 110 BUKOHYE 3aBJaHHS JJis NOTPed 060pPOHU
Jlep>kaBH, a TAKOX KOMaHJUpPAaMH BiMCbKOBHUX 4YaCTHUH. 3riJHO
3 NPUWHATUMM HOPMAaTUBHUMHU pilleHHAMH, y KOHKpPeTHHUX
CUTyalLliAX BHUKOHABYI OpraHyd IMiHU MOXYTb TaKOX BCTaHO-
BJIIOBAaTH 000B'SI30K HaZlaBaTH 0COOKMCTI abo MaTepiasibHI NOCAYTH
3a JIOIOMOTOI0 OroJiollleHHdA ab6o B IHIMIMHU croci6. Take
peryJitoBaHHSl € OCOOJIMBO BaXKJIMBUM 3 OTJISIAY HA MOXKJIUBICTb
3HayHoi aAedopMasizanii mnpoueaypu TNOKJI3aAaHHS O0OOB'SI3KYy
HaJlaBaTh IIOCJAYTM B OKpeMi IepiofH, KOJIM HaJIexHe
byHK1ioHYyBaHHS 0iciB Ta iHIIKMX YCTAHOB, Y TOMY YMCJIi THX, L0
3abe3neyyi0Th epeKTHUBHe 06CAYroBYBaHHS aAMiHiCTpaTHBHUX
pillieHb, MOXe OYTH MOpPYLIEHE.
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8. 3aBJaHHA rMiHH, IOB'A3aHi 3 HAJAHHAM cHelia/IbHUX
NMoCJIyT

OcTaHHBOIO KaTeropi€w MOCJAyr, MOB'I3aHUX 3 O0OOPOHOM0
Pecny6usiku I[losblia, B peasniszanili fikux 3aKoHOJaBelb Iepe-
J10a4MB y4acTb OpTaHiB MiCLleBOT0O CAMOBPSA/IyBaHHA, B TOMY YU CJIi
IMiHa, € crieljiaJibHi MOCJAYTH. Y CBITJIi IOCTAaHOB CTATTi 642 3aKOHY
,[Ipo 060poHy BiTyn3HU” Ha OpraHu MicLleBOro caMOBPsIAyBaHHS
TaK0X MOXe OYTH MOKJaZeHO 0O0B'A30K, MiXK IHIIMM, 3a IJATY:
NPUCTOCOBYBATU HaslekHe IM HepyxoMe Ta pyXOMe MalHO [0
notpe6 0O6OpOHU Jep:kaBW 6e3 3MiHM HOro BJIACTUBOCTEH Ta
NpU3HAYeHHs; MPUCTOCOBYBAaTH 30yA0BaHi (peKOHCTpPyHOBaHi,
JlobyaoBaHi) OyAiB/ai Ta BUTOTOBJIEHE PyXOMe MaWHO A0 NOTpe6
000pOHHU JAep>kaBU 06e3 3MiHM HOro BJIACTUBOCTEH Ta NMpU3Ha-
YeHHsl; yTpUMyBaTu (mepemillyBaTH) BUPOOHUYI, peMOHTHI Ta
006CyroBy10Yi CTPYKTYpPH, HEOOXiAHI /IJ1 BUKOHAHHS 3aB/laHb i3
3abe3ne4yeHHa 0Oe3neKW Ta OOOpPOHU JepKaBU ab0 BUKOHAHHA
MOO6iTi3aniiiHuX 3aBJaHb 36poiHuX Cuils. TakUM YHHOM, OpraHU
MICLIEBOTO CaMOBpsi/lyBaHHS MOXYTb BUCTYNaTH aJpecaTaMU
3000B'sA13aHb, 1[0 BUIIJIMBAKOTH i3 peaJiisaliii 4aHOro BUAY NOCJYT.

9. 3aKkJII04Hi 3ayBaKeHHH

Ha 3aBeplueHHs BapToO MiAKPeCJWATH, 10 y CBIiTJII aHaJi30-
BaHOro 3aKOHY Ha I'MiHAaX, K OCHOBHHUX OJUHHULAX MiCLeBOTO
CaMOBpSI/IyBaHHS, NOKJIaJal0ThCs BaXKJIUBi 3000B's13aHHS Y BUKO-
HaHHI 3aBJlaHb, NOB'sI3aHUX 3 060poHOl Pecnyo6uiku [losabiia.
BapTo 3a3HayuTH, 10 e He JIMIIEe 3aBJAaHHA HOPMYBaHHS,
NOB'sI3aHi 3 peecTpalifHUMU Ta KBaJipiKal[iHtHUMU 3aX0JaMHU, 1110
3[1iHCHIOIOThCA Ui 1jiJied HallioHaJIbHOI 060POHH, aJie ¥ KJI040Bi
3aBJlaHHA y BHU3HAY€HHI MOCAYTr 3 MeTOW 3axUcTy. OCHOBHUU
TArap peasisallii 3aB/laHb i TOBHOBaXKeHb Y 1iHi chepi nepeaHo Ha

15 M. Serowaniec, Bezpieczenstwo jako przestanka dziatania organdéw paristwa
w sytuacjach kryzysowych [w:] Uniwersalne standardy ochrony praw cztowieka
a funkcjonowanie systeméw politycznych w dobie wyzwar globalnych, red.
J. Jaskiernia, K. Spryszak, Topyub 2016, c. 593-594.
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IMiHHMH piBeHb MiclleBOro CaMOBpslyBaHHS, 30KpeMa Ha
BUKOHABYMM OpraH MiHU - CiIbCBKOTO (CEJUILHOr0, MiCbKOTO)
rojsoBy. TakMM 4YHMHOM, aHaJji3 MO0JIO)KeHb 3aKOHY /[03BOJISIE
3po6UTH BUCHOBOK, L0 3aKOHOJABelb, BPaXOBYIOUM JJOKTpPHUHA-
JIbHI II0JI0XKEHHS, PO3IJIsi/la€ OPraHU MicLleBOro caMoBps/lyBaHHS
SIK Cy6'€KTH, 1110 COPUAIOTb OpraHaM JiepkaBHoOI BJ1aJu y 3/ilcHe-
HHI 3aX0/1iB i3 3a6e3neyeHHs1 000POHU JIEPKABU.
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IIpaBOBi Ta KpUMIHOJIOTiYHI aCIEeKTH
3JIOYMHIB HAa I'PYHTI HEHABUCTI

Legal and criminological aspects of hate crimes

AHoTanid: Y cydacHOMy CBITI LiMBiJi3alliiHa KyJbTypa € CHU-
JIOIO, IKa MOKe OJJHOYACHO pO3'€/JHyBaTH i 00'€JHyBaTH KpaiHH.
CborofHi Maixe BCi perioHM EBpONM CTUKAKTbCA 31 3pocTa-
I0YMMH MIrpaniiHMMM fBUILAMH, AKI CIPUYUHAIOTb 3POCTAaHHSA
pafiMKaJIbHUX Ta €eKCTPEMICTCBKUX HACTPOIB y CycCHiJibCcTBi. MeTa
niei crarti - nmokaszaTu (eHOMEHOJIOTiII0 3JI0UMHIB Ha I'PYHTI
HEHaBMCTI Ha TJIi Mi>KHapOHOT' 0 Ta HallioHaJIbHOTO npasa. [lig yac
aHasizy Joc/iPkeHHS1 Oy/J0 BUKOpPUCTAHO MeToJ desk research
(kabinemHo20) AOCHiPKEHHS, aHaJli3 JpKepes YMHHOTO 3aKOHO-
JaBCTBA Ta METOJ, CTaTUCTUYHOTO aHali3y. JlocaiP)KeHHs, PO AKe
WaeTbCs, TMpHU3BEJO [0 NOoNepeJHbOro KPUMIiIHOJIOTIYHOTO
NPOTrHO3y, Je KyJbTYpHI XapaKTepUCTUKHU COLiaJIbHUX TPyl
BIUIMBAIOTb Ha 00pa3 cy4yacHoro cBiTty. ToMmy MixHaponaHe
CHiBTOBApHUCTBO Oy/ie Bce 6isibllie 60pOTHCS 31 3pOCTAHHSIM MOBHU
HEHaBUCTI 1, 4K HaCAiAOK, 3JIOUMHIB, CKOEHUX Ha TIPYHTI
JUCKpUMIiHAL[iIKHUX MOTUBIB.

KU11040Bi c/10Ba: KpUMiHOJIOTisl, MOBAa HEHABUCTI, 3JIOUMHH Ha
IPYHTI HEHAaBUCTI, IpaBo.

Keywords: criminology, hate speech, hate crime, law.
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€Bpomna - 1le KOHTUHEHT 3 JAWHAaMiYHUMHU | Oe3nepepBHUMHU
MirpaniiHuMu npouecaMy. EBpornercbKa CTaTUCTHUKA [T0KA3YE, 1110
y 2019 poui - 21,8 misiblioHa J0Jel npoxkuBaJiu B 1 3 KpaiH €C
i oAHOYacHO Oy/iM rpOMaJisHaMU TPeThOI Kpainy, a 13,3 MisibiioHa
e 0yay rpoMajsiHaMM iHIIOI KpaiHU-4/ieHa EBpONeNChKOro
Corozyl.

MirpaniiiHi pyxd, 10 Bifj0yBalOTbC B Cy4aCHOMY CBiTi,
0COOJIMBO MIXKKYJIbTYPHOTO XapaKTepy, CIPUYUHAIOTb 3pOCTaHHSA
pajUKaJlbHUX, €EKCTPEMICTCbKHUX HACTPOIB Yy €BPONEUCHKUX
CyCHiJIbCTBAxX 1, HAa ’aJib, BCe YacTille MPOMNaryrTbCcAd HalioHa-
JIiCTU4HI, pacucTchbKi Ta KceHODOOChKi if1ei2. Mo)kHa MPUIYCTUTH,
110 Lie TAaKOX NPOAMKTOBAHO MOJITUYHUMHU CTpPATerisiMH, KOJIU
B Cy4YacHiH icTopil cBiTOBa moJIiTUKA cTaJia 6araTonoJIsipHoo, a ii
Cy6'eKTaMM CTaJIM pi3Hi KyJbTYpHI LiMBijii3alii, B3aEMoJisl AKUX
MiXK co60l0 [0 LbOro yacy Oy/ja cnopajuyHor abo B3arasi
BiZICYyTHBOIO3,

[cTopia Jsr04CTBa TAKOX NOKa3ye, 10 MU NPOLOBXKYEMO
NOBePTAaTUCA [0 CTAapUX MOJeJsieH, KyJbTypHUX Ta i[je0J0TIYHUX
MexXaHi3MiB, HI6WM He IMOMidyal4yu abo He OaKawdud OaYUTHU
HaCJHiAKA IHOJI >KaxJIMBUX NOAIM y CBITOBIM icTopii. MoxHa
3rajjlaTy, HanpukJIaj, IepecjaifyBaHHA xpuctusaH y Crapoja-
BHbOMY PuMi, Besinkuii rosioz B YkpaiHi, INTY4YHO CIPOBOKOBAaHUU
KOMYHICTUYHOW BJaforo CPCP y 1932-1933 pokax, 3HULIeHHA
eBpeiB mij yac /lpyroi cBiToBOI BiliHM%, a TakoX Ti moaii, npo fki
BXKe MailKe piK NMOBIZOMJAITH 3 YKpaiHy, e Wae BilHA i 1je He
MOKHA Ha3BaTH I[HaKlle, fK 3JI0YMH TEeHOLUAY, SAKUN Makxe
IIOAHA 3JIMCHIOETbCA MPOTH YKPAlHCBKOTO HapoAy Ha o4ax
y BCbOTO CBITY.

1 Https://www.europarl.europa.eu/news/pl/headlines/world/20200624ST
081906 /przyczyny-migracji-dlaczego-ludzie-migruja, [gocTtym: 18.02.2023].

2 M. Duda, Przestepstwa z nienawisci studium prawnokarne i kryminologiczne,
Osbuitul 2016, p. 8.

3 S. Huntington, Zderzenie cywilizacji i nowy ksztatt tadu sSwiatowego,
Bapwaga 2011, c. 27-28.

4 M. Duda, op. cit., c. 22.
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36irHeB brke3iHCbKMU y mnepeAMOBI A0 KHUTU ,3IMKHEHHS
yusinizayiti i Hosa ¢opma c8imosozo nopsdky ,3a3Hayae, L0
B Cy4aCHOMY MOJIITUMHOMY CBIiTi Ta YCBiIOMJIEHHI MiCili OKpeMHuX
LUUBLJIi3alid CBIT BUMara€ BiJi HAaC NpU HaJlaroJ»KeHHi BiJJHOCUH
MiXK JepkaBaMM NPUHHATH KaHOH (GOpMyBaHHS Koasilid Ha
OCHOBi pO3yMHUX [Ail, B3aEMHOI MOBard Ta CTPHUMAHOCTIC.
AmMepukaHcbkul noJsitosior Camyesib ['aHTIHITOH, 3 iHIIOTO GOKY,
HaBiTh cpopMyBaB Te3y Mpo Te, 1[0 HAWOIJbII TOCTpi, cepiio3Hi
i HebGe3neyHi KOHQJIIKTU Cy4yacHOTO CBITY 6yAyThb Bifj0yBaTHCS He
MiXK rpynaMi, BU3HAaY€HWMHM B €KOHOMIYHHMX TepMiHaX, a Mix
ColliaJIbHUMHU TPyNaMH, 1110 HaJlexKaThb 10 Pi3HUX KYJbTYPHUX KiJ®.

AnasoriyHo 3a3HauduB i BausiaB ['aBes, BKa3ywuu Ha Te, L0
KYJIbTYpHI KOHPJIKTH B Cy4acHOMY CBIiTi 3poCTalOTh i ChOrojHi
€ Oi/IbII HebGe3NMeYHUMH, HiXK Oy/ib-KOJIM B icTopii’. Ak npukiag,
MOXHa HaBecTu Icmanilo, e, 3a JgaHUMM [MMirpaninHoi
ob6cepBaTopii npu MiHicTepcTBi conjiasbHOI iHTerpaitii, cnocrepi-
ra€TbCAd TEeHJEeHLid [0 3pOCTaHHA KiJbKOCTi iHo3eMmuiB. [loHap
12% HacesieHHs KpaiHM - iHO3eMI|i, HAMOIJIbIIOK COLiaJIbHOIO
rpyIoOK € pYMYHHU Ta MapoKKaHLi. IcnmaHcbka MiHicTepcbKa
CTaTUCTHUKA TaK0X QiKCye 3pOoCTaHHS KiJIbKOCTI 3asiB PO 3aXUCT
BiAMOBIIHO [0 MpaBa Ha MPUTYJIOK Ta J0JAaTKOBUH 3axXUCT (3a
BUHATKOM 2019 poky, HalliMOBipHillle, Yepe3 0O6MexkeHHs Ha B'i3],
noB's3aHi 3 nangemieto Covid-19). /JlaHi nmoka3yoTh, 110 IIyKayi
NPUTYJIKY HarvacTie 6ysiu 3 Benecyenn ta Koaiym6ii. Kpim Toro,
y 2019 poui 6ysno orpumaHo 1691 3asgBy npo BU3HAHHS
oe3rpomMagaHCcTBa, 94% 3 AKMX HAJIMLLIM Bif KUTeJiB perioHy
Caxapus.

5 Z. Brzezinski, Przedmowa - zderzenie cywilizacji i nowy ksztatt tadu
Swiatowego, Bapmaga 2011, c. 10.

6 S. Huntington, op. cit., c. 35.

7 TaM xe.

8 M. Okutowicz-Kierczak, Problem migracyjny w Hiszpanii - prawne
i kryminologiczne aspekty zjawiska [w:] E. Ptywaczewski, D. Dajnowicz-Piesiecka,
E. Jurgielewicz-Delegacz (red.), Prawo karne i kryminologia wobec kryzyséw XXI
wieku, Bapmasa 2022, pp. 744-749.
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3 orsiaAy Ha Ui MipkyBaHHd, Masiroxarta byauTa-byasuHcbka
BU3HAYa€ MNPUYUHU KYJbTYPHUX KOHQJIIKTIB, fKi HEMHUHYyYe
BUHUKAIOTh. L|i ¢pakTopu MOXKyTb BK/IYATH BiJUYTTS 3arpo3u
HaliOHaJIbHIN iAeHTUYHOCTI rpynu, 60poTbOY 3a HaljiOHaJbHI
CMMBOJIM Ha TJi CUCTEMHUX 3MiH, MNOB'S3aHUX 3 ETHIYHUM
PO3BHUTKOM IpyIH, a60 iIHCTPYMeHTaJ/IbHe CTaBJIeHHH [0 HalliOHa-
JIbHOI MEHILIMHU, 3yMOBJIEHE iICTOPUYHOI0 BOPOXKiCTIOC.

besnepeyHo, NUTAHHA 3JIOUMHIB Ha I'PYHTI HEHABHUCTI € MXKAU-
CLUMILIIHApHUM. [X peHOMeHOoJIoris Ta eTioJoris I'PYHTYIThCA Ha
byHAaMeHTI TaKUX HayK, IK HayKd Npo 6e3MeKy, COIioJIorivyHi
HayKH, NOJIITUYHI K aIMiHICTpaTUBHI HayKH Ta icTopis. KpuMiHo-
JIOTifl, 3aBJSIKH CBOIM JIOC/AiAHULbKIA KOMILJIEKCHOCTI, 06'€AHY€E 1
HayKH, 11006 IpUBEpPHYTHU yBary Jj0 Cy4acHOI Npo6jieMHu 3pOCTaHHSA
KiJIbKOCTi 3JIOUMHIB Ha TIPYHTI HEHABUCTI y TIJ100aJbHOMY
IIPOCTOPI.

3po3yMisio, 110 BU3HAYE€HHA MOBM HEHABMUCTI I0YaJo
dbopmyBaTucs micas 3akiHdyeHHs [lpyroi cBiTOBOI BiliHUM i HabyJ/10
CBOTO TEPMiHOJIOTiYHOT0 3a6apB/ieHHSA Ha no4aTKy 1960-x pokiB.
Toai sk, y 1990-x pokax Pama €EBponu chopmystoBasa lLie
BU3HAYeHHS Ha CTOpiHKaX cBO€l PekomeHnaniil?, yTouHUBILIY, L0
»,MOBY HEHaBUCTi” c/1ify po3yMiTH K 6yAb-KYy GOpMy BUCJIOBJIIO-
BaHH{, L0 MOLIMPIOE, MiIOYPIOE, 3a0X04Yye ab0 BUIMPAB/OBYE
pacoBy HEHaBUCTb, KCeHO) 0610, aHTUCEMITU3M abo iHlIi popMu
HEHaBUCTi, 10 I'PYHTYIOTbCA HAa HETEPNUMOCTI, B TOMY YMCJIi:
HETEePNUMICTh, L0 BUPAKAETBCA B HACWUJIBHULBKOMY Halio-
Haji3Mi Ta eTHOLEHTPHU3Mi, AUCKpUMiHaLil Ta BOPOXKOCTI MO
BiJHOLIEHHIO [0 MEHUIWH, MIrpaHTiB Ta 0Ci6 iMMIrpaHTCbKOTO
MOXOoKeHHA 1,

9 M. Budyta-Budzynska, Socjologia narodu i konfliktéw etnicznych, Bapuiasa
2010, c. 226.

10 E. Jurgielewicz-Delegacz, Przestepczos¢ motywowana nienawisciq [w:]
E. Ptywaczewski i inni, Kryminologia. Stan i perspektywy rozwoju, Bapmasa 2019,
c. 618.

11 Rekomendacja nr R (97) 20 Komitetu Ministrow Rady Europy,
https://rm.coe.int/1680505d5b [gocTyn: 19.02.2023].
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TyT BaX/JIMBO 3BEepHYTH yBary Ha HU3KY INOHATH, AKI
HEPO3PUBHO NMOB'S13aHi 3 MOBOI HEHABUCTI, a CAMe pacu3m, IKUM
y PI3HUX HAYKOBUX Trajly3fX Ma€ CBO€ Jell0 pi3He 3HA4YeHH,
i HaBiTb CbOroJHi B HAayKOBOMY JAUCKYpPCi TOYaTbCA CyllepeyKu
111010 BU3HAUYEHHA L[boTo TepMiHy!l2. Hanpuknag, 3rigHo 3 Okcdo-
PACBKUM COLOJIOTIYHUM CJAOBHUKOM pACU3M BU3HAYAETHCA fAK
HepiBHe CTaBJIEHHA /|0 IEBHUX I'PYyI JIIOJEeN BUKJIIOYHO Yepes Te,
110 BOHM MaloThb NeBHi ¢i3nWyHi abo iHIII XapaKTepUCTUKH, fAKi
B [IaHOMY CYCIiJIbCTBI BBAXXAKTbHCA XapaKTEPHUMHU [Jid IEeBHOI
pacu - TyT € NMOCUJaHHSA Ha couioJsorito paculd. OpHak, 3rigHo 3i
CJIOBHUKOM IIOJIbCBKOI MOBU pacu3m Le MNOTJAALH, i4eoJorid
i moB'si3aHa 3 HUMHU MOBE/iHKQ, 1110 BUILJINBAIOTh 3 lepe16a4yBaHOl
nepeBaru OJAHUX pac Jwjed Haj iHwMMul4 Ha ocHoBi nux Ta
iHmKx Bu3HaueHb Padan I[[aHKOBCbKUM, coLioJIOT KYyJbTYpH
i moJsiToJior, 3a3Hayvag, MO0 OyAb-fKa cpoba JaTU BHU3HAYEHHS
pacusMmy BKa3ye Ha IUJIMHHY NpPUPOAY LbOrO fABMINA, fAKe He
HiJITA€EThCA YKOPCTKUM Ta YiTKUM Aedininiam?s.

PacoBa pguckpuMiHalisi TakoX 3raayeTrbcad B MiHapoJHIU
KOHBeHIIii mpo JiikBifa1ito Bcix ¢opm pacoBoi auckpuminanii. lieit
aKT M>)KHapOJHOT0 3aKOHO/IaBCTBAa BU3HAYa€ PACOBY JJUCKPUMiHa-
Lilo K OyAb-siKe pO3pi3HEHHS, BUHATOK, OOMeXeHHs abo
nepeBary 3a O3HaKaMH pacH, KOJIbOPY LIKIpH, HapOJKEeHHH,
HalioOHaJIbHOTO YM €THIYHOTrO IMOXO/ KEHHs, 110 Ma€E Ha MeTi abo
NPU3BOAUTL [0 CIOTBOPEHHS YU NPUMEHIIEeHHS BU3HAHHA; L
3/lilicHeHHsI ab0 BUKOPUCTAHHS HA PiBHUX 3aCa/iax MpaB JIIJUHU
Ta OCHOBHHMX CB00O/| y MOJIITUYHIN, EKOHOMIYHIiH, coljia/ibHIiA Ta
KyJbTYpHiK cdepax abo B Oyab-akikl iHIINA cdepi cycminbHOro

12 M, Sciechowicz, Nienawis¢ na tle rasowym w Polsce, ,Kortowski Przeglad
Prawniczy” 2021, nr 2, c. 75.

13 M. Tabin (red. polskiego wydania), Oxford - stownik socjologii i nauk
spotecznych, Bapmasa 2004, c. 273-274.

14 CiioBHUK noJsibcbkoi MoBY PWN, https://sjp.pl/rasizm [goctyn]: 18.02.2023].

15 R. Pankowski, Rasizm a kultura popularna, Bapiasa 2006, c. 21.
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KUTTA6, Y OGiosoriyHMX HayKaxX 3a3HA4YaA€TbCS, 110 HAYKOBI
JUCKYpCHU NPO pacoBy AudepeHIiialilo € JeriTHMHUMHU JIUIIe Ha
piBHi ¢isuyHOi aHTpomoJiorii JWOAUHHK, TOAI K 3 TOYKH 30py
KyJIbTYPHOI aHTPONO0JIOTil BOHM BUKJ/IIOYEHI, 1 1110 MOHATTSA pacu He
Ma€ TeHEeTUYHOT0 OOI'pYHTYBaHHA. BiAMIHHOCTI, 110 BUHUKAIOTH,
CTOCYIOTbCS Jinlie PeHOTHUIy, TO6TO CTaTypH, MopdoJiorii ros10BY,
06/iMyua Ta KoJsbopy uwkKipu. JlocaimxkeHHsa ¢eHoTUly, L0
IPOBOAATHCA BYEHHMMU B MeXaxX I[O0piJ, IPYHTYIOTbCA Ha
CIIOCTEpEeXXeHHi, ONUCI Ta NOPIBHAHHI, ajle HIKOJIU He Ha OL|iHIII.
TyT cniji 3a3HAYUTH, 110 TEPMiH ,,pacu3M” MOXOAUTD 3 NOJITUUHUX
Ta aJMiHICTpaTUBHMUX HayK, a TepMiH ,paca” - 3 6ioJOTiYHHUX
Haykl7.

Ille ogHe MOHATTA, AKe CJiJ BpaxOBYBaTH IPU aHaJi3l MOBU
HEHaBUCTI — 1je KceHo@obisi. BOHO MOXOJUTh 3 JaBHbOIPElbKOI
MOBHY, i HOT0 BUTOKHM BKa3ylOTb Ha I'peljbKi KOpeHEeBI CJI0Ba, a caMe:
ksends - 4ykuHenb, phdébos - ctpax!8. 3rifiHO 3i CJIOBHHUKOM
N0JIbCbKOI MOBH, KCEHO 006151 CTOCYETHCS JIIOAWHHY, SIKa HEMPUSA3ZHO
YU BOPOKE CTABUThCSA JI0 iHO3eMILiB Ta iHO3EMIUHU ab0 60IThCs
ix19, B ropuguuHii HayKOBiH JliTepaTypi Bii3HaYa€ThCA po31IUpe-
HHSI 3HAYEeHHS CJI0Ba KCeHo@obis [0 AUCKpUMiHaALilHOI moBe-
JIHKH 10 BiJHOLEHHIO /10 JIIJ€eH, HApUKJaJ, 3 IHIIUM KOJIbOPOM
LWIKIpH, peJiiri€elo, MOJIiTUYHUMHU NOIJAALaMU YU CEeKCyaJbHOO
opieHTaniero?0. Tyt BapTo 3ragatu /Jlyp6aHCbKY JeKjapaliio
3 [Iporpamotro in, sska 6ysa npuiiHaTa Opranizanieto 06'eqHaHUX

16 MikHapoJHa KOHBEHIIil Mpo JiKBigalilo Bcix ¢opM AUCKpUMiHAaILii,
BiZIKpUTA A4 NiZnucaHHA B Hblo-Mopky 7 6epesns 1966 poky, Dz. U. Biz 1969 p.,
Ne 25, ct. 187.

17 ]. Marks, What is molecular antropology? What can it be?, ,Evolutionary
Antropology” 2002, No 11, s. 131-135, zob. K. Borystawski, Zrdéznicowanie
rasowe cztowieka w perspektywie historycznej [w:] E. Dobierzewska-Mozrzymas,
A. Jezierski (red.), Przyroda, ekologia, kultura, Bpousas 2012, c. 83-84.

18 M. Duda, op. cit,, c. 38.

19 CinoBHUK moJsibcbkoi MoBu PWN, https://sjp.pwn.pl/slowniki/kseno
fobia.html, [gocTyn: 18.02.2023].

20 M. Woinski, Prawnokarne aspekty zwalczania mowy nienawisci, BapiaBa
2014, c. 20.
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Hauiit mig yac BcecBiTHBOI KOHbepeHIil MPOTH pacu3My, pacoBoi
JAucKpuMiHaulii Ta kceHo¢o6ii, o Bigdysnaca 31 cepnHa - 7
BepecHd 2001 poky. 3BepTawyUChb A0 Jep:KaB, MiXHapOJHUX,
HeypsA0BUX opraHisaiii, 3acobiB MacoBoi iHpopMalii Ta rpoma-
AAHCBKOIO CyCHiJIbCTBA, Jlekiapalia niKpecare, 0o xKepTBaMHU
pacuaMmy, AuckpuMiHalii, kceHodo6ii Ta nmoxigiHUX GopM HeTe-
pnuMocTi € Ti, XTO 3a3Ha€ mepecifyBaHb, abo0 € 00'€KTOM
nepec/ailyBaHb 3a 03HaKOI0 pacH, KOJbOPY LWIKipH, HALLIOHAJIBHOT O
YU eTHIYHOIrO MOXOJPKEHHf, CTaTi, MOBH, peJiril Ta MOJITUKHU.
3aneBHsSIE NMpU LbOMY, L0 TIJ00ajsbHa 60OpPOThHOA 3 pacU3MoOM
€ MPiOPUTETOM /11 MIP>KHAPOAHOI CHiJIbHOTHZL,

HacTynHuil TepMiH, IKMHW TaK0X HEpPO3PUBHO NOB'SI3aHUU
3 MOBOI0 BOpPOXHedYi, — Lje HeHasucmb. MU OTOTOXHIOEMO Ii
3 MNOYYTTSAM CHJIbBHOI HeNpUA3HI, BOPOXKOCTI A0 KOrocb abo
yoroch?2. lle mouyTTs, $SKe BUABJSETbCA B TMNPOABI PpPi3HUX
NOBE/IIHKOBUX YCTAaHOBOK, a TaK0X adeKTUBHUX IOYYTTiB
y KOTHITUBHUX acneKTax. Llel TepMiH BU3HAYAETHCA K TaKWUH, 1[0
MICTUTh HeraTHMBHI eMOlLil, TakKi AK: THiB, BiJpa3a, Npe3UupcTBo,
HEHaBUCTb, CTpax 1 OaxaHHsA pyWHYBaTHU?3. Y MOJIbCBKOMY
3aKOHO/J,ABCTBI [I0 LIbOTO MOHATTS HaJieXaTb TaK 3BaHI 3JI0YMHU
Ha I'PYHTI HEHABWUCTI, Jie sensu largo — ne OyAb-KUU 3JIOYUH,
CKOEHUH 3 JUCKPUMiHALiMHUX MOTHBIB, HalpUKJ/IaJ, BOHWBCTBO,
3ano/jiiHHSA TSKKUX TUIECHUX YIIKO/JXKEeHb abo morpabyBaHHS,
a sensu stricto — 3a60pOHeHi JisiHHSI, KpUMiHaJ1i30BaHi CTaTTSAMU
119, 256 i 257 KpumiHanbHOro KoZiekcy?4. lle mpaBonopyllieHHs,
SKi MICTATb y CBOEMY CKJIAJAi expressis verbis npsiMy BKa3iBKy Ha
JVCKpHUMiHallilo i cnpsiMOBaHi MPOTU KOHKPETHUX 0Ci6 abo rpyn

21 [IpunyeHHs Jlyp6aHcbKoi Aekapatii, https://www.unic.un.org.pl/durban/
deklaracja_program.php, [goctyn: 19.02.2023].

22 CnoBHHK moJsbcbkoi MoBu PWN, https://sjp.pwn.pl/sjp/nienawis¢
[mocTym: 18.02.2023].

23 B. Gaweda, Skrypty mitosci, nienawisci i leku u oséb antyspotecznych,
Bapmrasa 2011, c. 111, (auB.). W. Dadak, Przestepstwa motywowane uprzedzeniami,
»Czasopismo Prawa Karnego i Nauk Penalnych” 2018, nr 4, c. 21.

24 3akoH Bif 6 yepBHA 1997 poky - Kpuminanbuuit kogekc, Dz. U. Big 2022
poky, nyHKT 2600.
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0Cib, HaNMpUKJIa/l, Ha MiZCTaBi IXHbOI MPUHAJIEXKHOCTI 40 HallioHa-
JIbHUX, eTHIYHUX, paCOBUX, pPeJliriiHux abo HepesirikHuX NoJiTH-
YHUX I'pyn2s,

[luTaHHA KpuMiHaJsi3alii MOBU BOPOXHeYi L[iKaBUTh 1 LikKa-
BUJIo EBponelcbkuil Coto3, Ae, Hanpukaaz, y ctatti 67(3) Joro-
Bopy mnpo ¢yHKIioHyBaHHSA EBponeicbkoro Corw3y MiCTUTbCA
JlekJiapalisi npo Te, o, Cot3 npazHe 3a6e3nevyumu 8UCOKUUl pieHb
6e3neku 3a donomozor 3axodis i3 3anobizcaHHA ma 6opomuvbu 3i
3/10MUHHICMIO, pacu3dmom I KceHogobierw 3a donomozor 3axo0ie 3
KoopduHayii ma cnigpobimHuymea Mixc noaiyeticbkumu i cydosumu
op2aHamMu ma [HWUMU KOMNEeMeHMmMHUMU Op2aHaMU, d MaKoxiC
WASIXOM 830EMHO20 BU3HAHHS Cy008UX PIWEHb Y KPUMIHA/AbHUX
cnpasax i, 3a HeobXxidHoCMI, WASAXOM 306/UHCEHHS KPUMIHA/AbHO20
3akoHodascmea %6, 1likaBo, 1o EBponeiicbkuit Coro3 y mpeaMoy.ti
Jio PamkoBoro pitienHsi Paau €C npo 60poTh6y 3 neBHUMHU popMa-
MU Ta MposiBaMU pacu3Mmy i kceHodo6ii 3acob6aMu KpUMiHAIbHOTO
npaBa Bif, 28 nucronaza 2008 poky 3a3Hayvag, 110 Yepe3 KyJIbTYPHi
Ta MPaBOBI TpaAuLil OKpeMHUX JepKaB-4YJeHiB Y bOMYy NUTaHHI
NOBHA rapMoOHi3alliss KpUMiHaJILHOTO MpaBa Hapa3i HeMOXKJIMBa2’.

€Bpornelicbkrii Col03 TaK0X 3BEPTA€E yBary Ha HeoOXifHICTb
3a6e3neyeHHs Aep:KaBaMU-4JleHaMU KpUMiHaJli3allil B HallioHaJlb-
HOMY 3aKOHOJABCTBI TaKUX [ilf, fIK MyOJiiYyHAa NpPOBOKAaLisd A0
HacuJIbCTBAa ab0 HEHaBUCTi, COpsMOBaHa MPOTU TPYNHU OCio,
BU3HA4YEHHX 3a 03HAKOIO pacH, KOJIbOPY LIKipH, BipOCIOBiJaHH4,
HaliOHaJILHOTO ab0 eTHIYHOTOo moxo/KeHHd. [ly6saiuyHe nmouupe-
HHA ab0 pO3NOBCIO/KEHHA TEKCTIiB, 300pakeHb Ta IHIIUX

25 E. Jurgielewicz-Delegacz, op. cit., c. 618, (zuB.). M. Duda, op. cit, c. 49.

26 Ctarta 67(3) [oroBopy mpo ¢pyHKIioHyBaHHs EBpomnedcbkoro Corwosy,
PumM, 1957.03.25, Dz. U. 2004.90.864 /2 Big 2004.04.30.

27 PamkoBe pimeHHs Pagu 2008/913/JHA Big 28 siuctonaza 2008 poky npo
60poThOy 3 MeBHUMU GOpMaMU Ta NMposiBaMU pacu3My i kceHodobii 3acobamu
KpuMiHaJbHOTrO npaBa, Dz.Urz. 329, 14.12.2008. UE. L 328 Big 6.12.2008, gus.
C. Nowak, Wptyw proceséw globalizacji na polskie prawo karne, Bapiasa 2014.
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MaTepiasiB, a TakKOoX MyOJIiYHE NOTYpaHHs, 3alepedyeHHs abo
rpybe npuMeHIIeHHS 3JI04YMHY TeHOoLuay28.

[lonbcbKMK 3aKOHOJaBeLb CJilyBaB AupeKTHBaM mnpaBa €C
i BBiB 0 KpuMiHanbHOro kogekcy Ilosblyi Taki 3/I04MHH, AK
auckpuMiHanif (ctatta 119 KpuminaibHOTO KojeKcy), ny6JiiuHa
nponarasza ¢auusmy, ni6yproBaHHs 40 HEHaBUCTI (cTaTTs 256
KpuMiHasibHOTO KOJleKCy) Ta Hamaj Ha IpPyHTI KceHOQOOIl,
pacu3My 4yu peJiiriiHoi HeTepnuMocTi (cTaTTs 257). Ha npoTuBary
LbOMYy, CJaiJ 3a3HauyuTy, 1o [losblla He KpuMiHazi3yBaJsa iHLII
dbopMU MOBU HEHABHUCTI, HAaBiTh fIKIIO BOHM MOB'sI3aHi 3 cekcya-
JIbHOIO opieHTani€w??. Ha BigMiHy Bij 11bOro, BUIIMM MPaBOBUM
aKTOM, 1110 peryJ/te chepy npaB i cBo6oA JoAMHU, € OCHOBHUM
3akoH - KoHctutynisa Pecny6siku [losbuia. TyT BapTo 3rajary,
HaNnpuKJaj, CTaTTio 13 — 06MexXeHHs MO TUYHOTO MJpatizmy3’,

28 Ctarta 1 PamkoBoro pimenHsa Paau 2008/913/JHA Big 28 sucronajga
2008 poky mpo 60poTb0y 3 meBHUMH ¢GopMaMH Ta NPOSIBAMH PaCU3MY
i kceHoO06ii 3a FomoMoror KpuMiHasbHOTO NpaBa, Dz.Urz. 323, 10.12.2008. UE.
L 328, 6.12.2008, (zuB.). EBponeiicbkuit Coro3 Bkasye (1. 8 PamkoBoro pimeHHs
Pagun 2008/913/JHA), mo TepMiH ,peJirii” Mae po3yMiTHcA AepKaBaMH-
YJIeHaMH SIK TaKHH, 1[0 CTOCYETHCS 0Ci6, BU3HAYEHUX 3a IXHIMH peJiriiHUMH
NepeKOHaHHSIMU ab0 BipyBaHHSIMH, TOJi IK TepMiH ,HeHaBUCTb (1. 9 mpea-
M6y PamkoBoro pimenHs Paau 2008/913/JHA) caifn po3ymiTu siK Takui, 1110
CTOCYETbCA HEHABUCTI 3a 03HAKOI pacH, KOJIbOpPY LIKipH, peJirii, pofoBoro,
HalliOHA/JIbHOTO YW ETHIYHOr0 MOXO/KEHHS, TepPMiH ,Moxo/KeHHs” (m. 7
npeam6yJsiu PamkoBoro pimenHst Pagu 2008/913/JHA) ciig po3yMiTH siK Takui,
IO CTOCYETbCSA MepeBa)KHO 0cCi6 abo rpym oci6, sKi € HalmajkaMH oci6,
ifeHTHdiKOBaHMX 3a MEeBHUMHU 03HAKaMU (HAMPHUKJIAJ, pacol a6o KOJbOpOM
IIKipH ), AesIKi 3 IKUX CbOTO/IHI MOXKYTb 6iJiblile He icHyBaTH. TUM He MeHIII, TaKi
oco6u abo rpynu ocibé MoKy Tb OYTH Bpa3JIMBUMU [0 HEHABUCTI UM HACHUJIbCTBA
Yyepes CBOE MOXO/KEHHSI.

29 C. Nowak, Wptywa proceséw globalizacji na polskie prawo karne, Bapiasa
2014, c. 347, (nuB.). S. Zoéttek, Rasizm i ksenofobia [w:] A. Grzelak, M. Krélikowski,
A. Sakowicz (red.), Europejskie prawo karne, Bapmasa 2012, c. 304-305.

30 Cratta 13 Konctutyii Pecrty6utiku IMosibina Big 2 kBiTHA 1997 poky, Dz. U.
1997, Ne 78, cT. 483 - 3a60pOHSETHCA iICHYBaHHSA MOJIITUYHUX HAPTid Ta iHIINX
opraHisaniy, fki y CBOIX mporpaMax NOCHJIAKTbCA Ha TOTaJiTapHi MeToAU
i mpakTuKy Hanusmy, ¢amusMy Ta KOMYHi3My, a TaK0X THX, Iporpama a6o
JisIBHICTD SIKUX Tepenbadyae abo BUIPABAOBYE pacoBy, HalliOHaJbHY
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ctaTTio 30 - MPUHIUIIY 3aXUCTY JIOACHKOI rigHocTi3l, ctaTTio 32 -
NPUHLMI PIBHOCTI rpoMafsiH nepej 3akoHoMm3Z i cratTio 35 -
INPUHLMI 3a6e3Me4eHHs IpaB MeHIIKH33,

Onucyrouu xo4ya 6 OJUH 3 acnekTiB $eHOMEHOJIOTiI MEBHOIO
BU/lY 3JI0YMHY, KDUMIHOJIOT 3000B'I3aHUH MOCU/IATUCS HA CTATH-
CTUKY 3JIOUMHHOCTI, sika € mepuo/pkepesoM iHpopmalnii mpo
3JIOUMHHICTB. Y MOJIbCbKUX peasliaX NPaBOOXOPOHHOI AiAJIBHOCTI
Ta NpaBOCyAJs MH pO3PI3HAEMO: MOJILEHUCbKY CTAaTUCTHUKY,
CYZlOBY CTaTUCTHUKY IIPOKYpaTypH Ta MeHiTeHLliapHy CTaTUCTUKY.
Y oniTepaTypi 3a3Haya€TbCsd, L0 CTATUCTHUKOIO, fKa Qikcye
HaWMLIMPIIMY NIpeAMeTHUU CIeKTP 3JI0YMHIB, 110 PO3TJIA4al0ThCH,
I BOJHOYAC BKAa3y€ Ha PO3KPUTTA 3JIOUMHIB, € IMOJiLelCcbKa
CTaTUCTHUKA. J/leoH Pan3iHOBUY, NOJILCBKUN | GPUTAHCBKUH IOPUCT
i KpuMiHOJIOT, KUK HaB4YaBcs NiJ KepiBHUMLTBOM EHpiko ®eppi
B PuMcbkoMy iHCTUTYTi KpuMiHOJIOrii, 3a3HaYUB, 1[0 HAWUOIbLIY
4acTKy peaJibHOI 3JIOUMHHOCTI cepeJ; BCiX CTaTUCTUYHUX JAHUX
NOKa3ye caMe MoJiileiicbka CTAaTHUCTHKA, i BOHA € HaMOiJIbII

BOpOXKHEeUY, 3aCTOCYBaHHSI HACUJIbCTBA J1J151 3aBOIOBAHHS BJIa/IN a60 BIJIMBY Ha
Jlep>kaBHY TOJIITUKY, a TaKOX Iepezabadae mnependadyae 30epekeHHsT CeKpe-
THOCTI CBOEI CTPYKTYpPH 260 YJIEHCTBA.

31 CtarTta 30 Konctutynii Pecniy6utiku [Tosibia - mpupopkeHa i HeBia' eMHa
JIIJCbKA TiHICTh € MXepesioM npaB i cBoGOA JIOJUHU i rpoMaAsiHUHA. BoHa
€ HeJJOTOPKAHOI, i lep>KaBHi opraHu BJ1aU 3000B'13aHi MOBaXKaTH i 3aXUIATH
ii.

32 CratTa 32 Koncrutyuii Pecny6utiku Iosbia - Bei piBHi nepen 3akoHOM.
KoxkHa JirojuHa Mae mpaBo Ha piBHe cTaBJieHHS 3 GOKY OopraHiB JiepaBHOI
Biaau. HixTo He MoKe OYTH AUCKPUMiIHOBAaHHUH y MOJITUYHOMY, COLiaIbHOMY
YY1 €KOHOMIYHOMY KUTTi 3 6yb-sIKOI IPUYUHHU.

33 Cratrta 35 KoHctutyuii Pecny6siku [losbmia - Pecny6uika Iosbiga
rapaHTy€ MOJbCbKUM TpoMajigHaM, sKi HajexaTb [0 HaliOHaJbHUX Ta
eTHIYHUX MEeHILIWH, CBO6OAY MiITPUMyBaTH i pO3BUBATH CBOIO MOBY, 30epiraTu
CBOI 3BMYal i TpaJuLil Ta pO3BUBATH BJACHY KyJbTypy. HallioHa/IbHI Ta eTHIYHI
MEHIIWMHU MalTh MPaBO CTBOPIOBATH BJIACHI OCBiTHI, KyJIbTypHi Ta peJiriiiHi
iHCcTUTYLii Ta 6paTH y4YacTh y BHUpilleHHI MUTaHb, MO0 CTOCYIOThHCA IXHBOI
KyJbTypHOI caMoGyTHocTi (amB.). A. Swierczewska-Gasiorowska, Prawne
aspekty przestepstw z nienawisci [w:] W. Ptywaczewski, P. Lubiewski (red.),
Wspdtczesne ekstremizmy. Geneza, przejawy, przeciwdziatania, Onburtun 2014,
c.61.
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HaOJIM)KEHOI JI0 peasibHOro piBHSA 3JIOUMHHOCTI B KpaiHi34. Ciix
TAKO0> MaTH Ha yBa3si, 1110 B [N0JIbCbKUX peasligX He iICHYE €UHOT0
HaboOpy JlaHUX, 1[0 MiCTUTh iHpopMallito Mpo 3JI0YHH i MpaBoIo-
pPYLIHHUKA B CTPYKTypOBaHil 6a3i faHux. KoxkeH JoCTynHUI Habip
Ma€ CBOi XapaKTepHi OJAMHUII 064U C/IeHHS, TOMY IUPPH Bipi3HS-
I0ThCS OJIMH BiJ 0gHOTO. [lJ15 TOTO, 1106 MOKa3aTH KPUMiHOJIOTI4HI
napameTpu ¢peHoMeHoJ10Tii 3/I04MHIB Ha I'pyHTI HeHaBucTi B Ilo-
JIbIL, J14 1[iJIeWd [bOTO AOCIiAKeHHS 0yJ10 00paHO AeCATUPIYHUI
nepioj, 106 NpoAeMOHCTPYBAaTH JUHAaMiKy 3/I04uMHHOCTiI B [lo-
Jab1i. Jlani 'osoBHOrO ynpasiiHHA HanioHasnbHOI moJtinil cBigya-
Th, 0 y 2010 porni 3a ny6JsiuHy nponarasay ¢amu3my Ta posmna-
JitoBaHHS BopoxHedi (cT. 256 KK) 6ys0 3adikcoBaHo 54 3/104UHY,
ay 2020 poui - Bxe 177. HaToOMiCTh KIJIBKICTb NPaBONOpPYIIEHb,
3apeecTpoOBaHUX 3a Hamaj Ha IpyHTI kceHodoOil, pacusmy 4u
peniriiHoi HeTepnuMocTi, y 2010 poui cranoBua 135, a 5o 2020
poky - Bxe 356. AHasii3 mnpejcTaBjieHUX LMD CBIAYUTH MPO
HOpiYHe 3pOCTaHHA KIJIBKOCTI 3apeecTpoBaHUX 3JI04MHIB. [lo
KOXXHOMY 3 IlepeJiiuyeHUX 3JI04YMHIB IOMITHA MHaMiKa 3pOCTaHHA.
Y cratucTtuli, ony6sikoBaHii ['0JI0OBHUMM ymnpaBJiHHAM MOJiLii,
BiZicyTHS iHdoOpMallisl Npo KiJbKICTh 3JI04MHIB, BCTAHOBJIEHUX 3a
cratTeto 119 KpumiHanbHOro Kogekcy3>.

Topai sk iHdpopmMalis, HalaHa YIOBHOBaXKEHUM 3 NPaB JIIOAUHU
Ha OCHOBI JaHUX, OTpUMaHUX BijA HalioHasbHOI NMpPOKypaTypy,
CBiAuMTb npo Te, wWo y 2020 poui B 3arajJbHUX CTPYKTYPHUX
niipo3Aiiax npokypatypu 6y.si0 3apeectpoBaHo 1 057 665 kpumi-
HaJIbHUX CIIpaB, y TOMY 4yucai 731 npoBaJP)KeHHA NpPO 3JIOUMHHY,
BUMHEHI 3 pPaCUCTCbKUX, AHTHUCEMITCBKHUX 4YHU KCeHO(POOCHKUX
MOTHUBIB, 10 cTaHOBUTb 0,156% Bif 3arasbHOI KiJIBKOCTI 3apee-
CTpoBaHUX crnpaB. Hakyacrime 3ycTpivanvcs Taki kBasidikamil:
cT. 257 KK - 580 Bunagakis, ct. 256 § 1 KK - 354 Bunaaky, ct. 119
§1 KK - 286 Bunagkis. Kpim Toro, y 140 npoBa/pkeHHsx A0 197

3¢ M. Perkowska, Zrddta informacji o przestepczosci [w:] E. Ptywaczewski
iinni, Kryminologia. Stan i perspektywy rozwoju, Bapmasa 2019, c. 71.

35 Cratuctuka [osoBHOro ymnpasiiHHg modinii, https://statystyka.policja.
pl/st/kodeks-karny [goctyn 19.02.2023].
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0Cci6 0y/10 3aCTOCOBAaHO 3amobixkHi 3axoau, a Ao 42 ocib cyau
o6pasiu 3amobiXKHUM 3axify y BUIJIAJI TPUMaHHS Mif, BapTOlo.
3arajsioMm 662 ocobam O6yJsi0 mpej'siBJeHO 3BHMHyBadyeHHs y 507
cupaBax, y Tomy uuciai 194 - 3a crarreto 257 KpuMiHanbHOro
kozekcy, 137 - 3a ctatTteto 119§1 KpuMinasibHOro Koziekcy Ta 66
- 3a crarTteto 256 § 1 KpumiHasbHOro Kozekcy. Bumajgku mMoBH
HEHaBUCTi CTOCyBaJuCs [il, CKOEHUX 4Yepe3 IHTepHeT (726 -
Ha#6i/bIla KiJIbKICTh), BUCJIOBJIIOBAaHHS NOTPO3 Ha aJipecy ocoby,
IHIIUIEHTIB, NOB'I3aHUX 3 HACUJIbCTBOM, PACUCTChKUX I'padiTi Ha
CTiHaX, Oy/iBJISIX, MapKaHaX, MO/, MOB'SI3aHUX 3 OPraHi30BaHUMU
JleMOHCTpaLisIM{, NMpPaBONOpylLIeHb, NMOB'A3aHUX 3 MOBEJIHKOIO
BOOJIiBaJIbHUKIB Ta CIOPTCMEHIB, a HAWMeH1Ia KiJIbKiCTh BUNIA/KiB
- Jidile 3 - cTOCyBaslacs KHMXKKOBUX Ta MpPecoBUX Myo6Jikanii3e.
B ony6JiikoBaHil MPOKYPOPChbKiM CTaTUCTHULI BiACyTHI ileHTUYHI
AaHi wonpo 2010 poky.

Topi sk, cratducTuka MiHicTepcTBa IOCTHULII 10J0 0Ci6,
3acy/PKeHUX 3a MyOJIilYHMMH OOBHHYBAYEHHSIMHM, MOKA3yeE, L0
y 2010 poui ix 6ysio 10 3a cratTeto 119 § 1 KK (auckpuminauis),
i BCi BOHU OyJiM 3acypKeHi 0 mo36aBjaeHHs BoJi, ToAi Ak y 2020
poui ix 6ysio Bxke 110, 3 akux 81 — 6y/11 3acyAkeHi ;0 1036aBJIeHHS
BOJIi. 3a IeCATh POKIiB KiJIbKICTh TaKMX BUPOKIB 3p0cCJia B OJWHA-
AUATh pasiB. Y BUNAAKYy 3JI04MHY MNyO6JiYHOI nponaraHju
¢damusmy Ta po3nasnoBaHHs BopoxHedi (cT. 256 KK) y 2010 poui
Takux 0Ci6 6yJsio 7 i 4yeTBepo 3 HUX OYJIM 3acyAkeHi J0 mo36a-
BJeHHs BoJi, a y 2020 poni - 31 ocoba, 4yeTBepo 3 SIKUX Oy/id
3acy/ZpKeHi 10 1030aBJIeHHS BOJIi. 3pOCTaHHA LIUX 3JIOYUHIB CKJIAJIO0
noHan 440%. o crTocyeTbcda 3JI04MHY Hamagy 3 MOTHUBIB
kceHo$006ii, pacuamy uu peJiiriiiHoi HeTepnuMocTi (ctatTa 257
KpuMiHa/ibHOTO KOJ€KCY), TO CTaTUCTHUKA CBiguuTh, mo y 2010
poui 6ysio 16 Takux 06BMHYBaJIbHUX BUPOKIB, 3 AKUX 13 0cib 6yJ10

36 3BIT Npo 3/JI0YMHM, BYMHEHI 3 PACUCTCbKUX, AHTHUCEMITCBKHUX YH
KCceHO(DOOChKUX MOTHUBIB, po3risaHyTi y 2020 poui B opraHax MpPOKypaTypH,
https://bip.brpo.gov.pl/sites/default/files/2021-10/0dpowiedzPK12.10.2021.pdf
[mocTym: 19.02.2023].
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3acyakeHo A0 no36aBaeHHs BoJi, ay 2020 poui - Bxke 122, 3 AKUX
auuie 28 ocobu 6ys10 3aCy/IKEHO ;0 1036aBJIeHHS BOJi37.

Ha ocHOBI HaBeJjeHUX BHILEe JaHUX MOXKHA 3pOOUTH KPUMIHO-
JIOTi4Hi MpOTHO3H, 6epy4H [0 yBary, nepii 3a Bce, JeMorpadiysi,
MirpamniHi Ta NOJITH4YHI 3MiHH, L0 BiAOYBAalOTbCA, a TaAKOX
NOCTIMHO 3pOCTal4y KiJIbKICTb 3JIOYMHIB, CKOEHHWX Ha I'PYHTI
pacu3aMmy Ta kKceHOdoO6il, le B OCHOBi JiexxaThb Taki eMolii, Ak
BiZjpa3a, rHiB i Npe3UpCTBO, CJiJ, 3pOOUTH BHUCHOBOK, IO L
KIJIBKICTb Oy/le MOCTYNOBO 30i/IbLIYBATUCS IPOTSITOM HACTYIHOTO
JeCATUIITTA.

OMOyACcMeH y 3BIiTi PO AOCAiAKeHHSI MOBY HEHABUCTI BUSIBUB,
mo B [loapii Malizke cTO BifICOTKIB MOJIOJIUX JIIOJleH CTUKAIOThCH
3 MOBOK BOpOXKHedl B IHTepHeTi, miJ 4yac coyiaJlbHUX PO3MOB
1 B rpomMajcbkux Micugax. /Jlopocii X CTUKAKTbCA 3 MOBOIO
HEHaBUCTi Ha TeJsiebayeHHi, y po3MoBax 3 Apy3sIMU Ta B rpomMa-
ACbKUX Micuax. IIpoBefeHe [OCHipKeHHS Ja€ 3pO3yMITH, L0
YacTKa JiloJel, AKi MalTb CIpaBy 3 MOBOK HEHABUCTI, 3HAYHO
3pocTag, i, Ha KaJib, 1ie BiIOyBaeTbCsA caMe B 3ac06ax MacoBOl
iHpopmalii, Big AkuX caig odikyBaTH 6i/b110I BiAMOBiAa/ILHOCTI 32
cBoi cs10Ba3® i cBOIO Micito, 1110 BUIJIMBAE, HAPUKIAJ, 3i cTaTTi 1
3akony ,IIpo npecy”3?. lllojeHHe BUKOPUCTAaHHSI MOBU HEHABUCTI
CTOCYETBbCA MOJIOAI: Makxe 42% 3i3Ha/1MCA, 1110 BAKOPUCTOBYBAJIU
il, HanpukJ/aj, npoTH 6ixkeHLiB, a 40% Mos04UX JIOAEN BU3HAJH,

37 CratuctuyHa 6a3a JaHux MinicTepctBa roctuii, https://isws.ms.gov.pl/
pl/baza-statystyczna/ [gocTtyn: 19.02.2023].

38 MoBa HEHABHUCTi, MOBa HIpe3UpCcTBa - IMpe3eHTalisd gonoBigi. Yum
3arpokye HaMm MoBa HeHaBucTi? https://bip.brpo.gov.pl/pl/content/prezenta
cja-raportu-mowa-pogardy-mowa-nienawisci [goctym: 19.02.2023].

39 CratTa 1 3akoHy Bij 26 ciudsa 1984 poky - 3akoH npo npecy, Dz. U. Big
2018 poky, . 1914 - IIpeca, BigmosigHo g0 KoHcTtuTyii Pecniy6.tiku IosbIna,
KOPUCTYETHCSA CBOOO/I0I0 BUPAXKEHHS MOTJIAIB i peasnisye npaBo rpoMazisiH Ha
JocToBipHe iHPOpMyBaHHS, HA BiJKPUTICTh CYCHNJILHOTO KUTTS, a TAaKOX Ha
CYCIiJIbHUM KOHTPOJIb i KPUTHUKY.
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110 BXWBAJU AHTUMYCYJIbMAaHCbKi Ta aHTUPOMCBKI BHUCJIO-
BJIIOBAHH40,

JociipkeHHA 4YiTKO MoOKasywTb, o B I[losbwi 3pocrtae
npo6JieMa MOBU HEHABUCTI, i BOAHOYAC MU CIIOCTEPIraEMo cycmi-
JIbHY 6al1yKiCTb, a MOXXJIMBO, HaBiTh CoOllia/ibHy 6€3M0paAHiCTb
Jl0 nporo asuia. He MoxHa He moroauTtucd 3 Agamom bogHapow,
AKUA 3 MPUBOAY 3BiTYy MNpO JOCHiJpKEHHS MOBU BOpPOXKHeYi
B [losib1i 3agBUB HacTymnHe: ,fl 6010CH, 110 3aKOHY HEJOCTATHEO,
1106 po3pyb6aTu 1eit ropaiiB By3oJ. Tpeba WTu raubiue. Buntucs
NpUUMaTH BiAMIHHOCTI. BifHOBUTH B3a€EMHY J0Bipy Ta eMIaTilo.
[ Halikpalle mo4yaTH 3 cebe”41,

Y cydyacHOMy CBITI IMBiJIi3alliiHa KyJIbTypa € CUJIOK, KA MOXe
OZHOYACHO po3'eAHyBaTH i 06'egHyBaTu. Cjifi 3a3HAYUTH, LIO
CyCIJIbCTBA, AKi HaJlexkaTb [0 OJHIEl KyJbTYpH, aje po3JijeHi
B Pi3HHUX YaCTUHaX CBiTy, 00'€AHYIOTbCS, TOJI fIK CYCHiJIbCTBA,
00'€e/lHAHI iAe0JIOTiEl0 YW icTOpi€l, ajse po3jijieHi KyJbTYPHO,
posnazanTbed. [IpukiagaMu MOXKYTh CIYyryBaTy TaKi KpaiHU, AK
Orocnagis Ta bocHis, abo Taki, ie 3apa3 cnocTepira€TbCs CUJIbHA
HanpyxeHictb, K CyzaH uyu Hirepia. CoizibHi Ta BigMiHHI
KyJbTYpPHI XapaKTePUCTUKU CYYaCHUX CYCHIJIbCTB BU3HAYaKTh
MeTY, CTBOPIOIOTb aHTArOHI3MU i YaCTKOBO, HAMararThCd 3MIHUTHU
cBiT. TOMy MiKHapo/ZiHa CHiJIbHOTA BCe YacTille CTUKATUMETbCA
3 CUJIOK Cy4YaCHUX LMBiJi3allid TaKOX i B IJIaHI B3aEMHOI MOBHU
HEHaBHUCTI*2.

40 MoBa HeHaBMCTi, MOBa INpe3UpCTBa - IMpe3eHTalis AonoBifi. Yum
3arpokye HaMm MoBa HeHaBucTi? https://bip.brpo.gov.pl/pl/content/prezenta
cja-raportu-mowa-pogardy-mowa-nienawisci [foctymn: 19.02.2023].

41 Tam camo.

42 S. Huntington, op. cit., c. 36-38.
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CucreMa 3/iiCHEHHs Aep>KaBHOI BJIagU
Ta rPOMAaAsHCbKI IpaBa i CBO60AH Mij yac
Ha/I3BUYAMHOI0 a00 BOEHHOIO CTaHY Y CBIiTJIi
noJibCcbKOi KoHcTUTyYLii Bijg 2 KBITHA 1997 poKy
- 3araJibHUM OMNMUC NPOGJIeMU

The system of exercising power and civil rights and freedoms
during a state of extraordinary measures or a state
of war in the light of the Constitution of the Republic
of Poland of 2 April 1997 - general outline of the problem

AHoTanis: /locnigkeHHS € XapaKTepPUCTUKOI Ha/I3BUYaUHOT O
CTaHy Ta CTaHy BilHHY, nepegbadyeHux KoHCTUTYLi€I0 YKpaiHU Bij
2 kBiTHA 1997 p. BOHO MOYMHAETBCA 3 aHali3y TepMiHY
»HaJI3BUUYaWHUU CTaH", Cy4YaCHUX TEHJEHIIil Ta YMOB HOTO 3ampo-
Ba/PKeHHS, BKJIIOYAal0YM 0OMeKeHH4, 110 BUIIJIMBAIOTh 3 MXKHApOo-
JIHOTO mpaBa. 3rooM OyJio 3a3HAa4Y€HO OKpeMi CKJIaJloBi Ha/Jj3BU-
YalHOTO CTaHy 3 KOPOTKUM CUTHAJIOM NP0 MOXJIUBI CYMHIBH, fKi
BOHM BHUKJMUKAKOTb y [JOKTpUHI. TakoX BKasyBaJjocd, Lo,
36epiraouv KOHCTUTYLiMHI paMKH, pi3Hi 3aKOHH, 1[0 CTOCYIOThCS
Ha/I3BUYaHHUX CTaHiB: BOEHHWH, HaJA3BUYaWHUM cTaH Ta CTaH
CTUXIHOTO JiMXa, NepeibayaloTh MOXJIMBICTb 3alpOBa/KEHHS
YHUCJIeHHUX 00MeKeHb KOHCTUTYILiIMHUX cBO6O i mpaB ocobwu. Lli
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npasa 0y/iM KOPOTKO 06roBOpeHi,a 3a3Ha4YeHO TeX TaKi, BiJi AKUX
He MO>Ha BIZICTylaTH.

KiaouoBi cimoBa: HaJa3BUYaWHMM CTaH, CcTaH BilHY,
KOHCTUTYIisd, mpaBa ¢i3UYHUX 0Cib, MOBHOBAaXXEHHSI OpPraHiB
BJIA/IM.

Keywords: extraordinary measures, state of war, constitution,
rights of individuals, powers of authorities.

KoHctutynis Pecny6uiku IMoabima Big 2 kBiTHA 1997 pokyl,
KpiM MUTaHb, 110 CTOCYIOThCS QYHKIIIOHYBaHHS Jep>KaBH Ta MpPaB
i cB0OOJ, 0COOM B HOpPMaJIbHUX YMOBaxX CYCIIJIBHOTO >XHUTTH,
MICTUTb TaK0 HOPMH, L0 CTOCYIOTbCA KPU30BUX CUTyalliH, fAKi
CTAaHOBJIATh 3arpo3y ICHYBaHHIO JepaBH, 1i 0Oe3Mmeky,
He3aJIeXXHOCTI abo edeKTUBHOro QYHKIiOHYBaHHS JeprKaBUZ.
TakyuM 4YMHOM, TaKe peryJiloBaHHS CTBOPIOE CBOEPIJHUU ,,KOHCTH-
TyuiiHu payanism”3. [lpobGsiema, 3 SIKOO TaK0X CTUKAETbCS
JlepKaBa, KOJM [/ 30epeXeHHS CBOrO iCHYBaHHS HeOOXiJZHO
BiZICTYIIUTHU BiJi HOPMaJIbHUX KOHCTUTYLMHUX NPUHLHUNIB - L€
3aXMCT OCHOBHUX MpaB i cB060j ocobu*. Tomy cboroZjHi BU3HaHO,
10 NMTAaHHA HaA3BUYAaWMHOTIO CTaHy € HACTIJIbKU BaXKJIMBUM, 1110
1oro HeOOXi/JHO BpPery/oBaTH B KOHCTUTYLiMHUX MOJIOKEHHX.
3 TOYKHU 30py IOJIbCBKOTO 3aKOHOJABCTBA, Lie pilleHHd, W10
Mmictatbca B [aBi XI KoHcrutynil Ilosbwi mnig Ha3Boro
,Haa3Bu4yalHi cTaHU”, a TAKOX CIelliaJibHi 3aKOHH, BUAAHI Ha
iXHIX OCHOBI.

[lix ,HaA3BHYaWHHUM CTAaHOM~ CJiJi PO3yMITH BUHUKHEHHS
B JiepKaBi cuTyalil 0co6JiMBOI Hebe3NeKH, pO3B'SI3aHHA SKOI

1Dz.U. Ne 78, cT. 483 3i 3MiHaMu Ta JONMOBHEHHSMHU.

2 W. Skrzydto, Problem odpowiedzialnosci karnej w warunkach stanow
nadzwyczajnych [w:] L. Leszczynski, E. Skretowicz, Z. Hotda, W kregu teorii
i praktyki prawa karnego, lto6nin 2005, c. 327.

3 K. Prokop, Modele stanu nadzwyczajnego, binoctok 2021, c. 354.

4 K. Eckhardt, Stan nadzwyczajny jako instytucja polskiego prawa
konstytucyjnego, llepemunuib-Kemuys 2012, c. 208.

5 K. Prokop, Modele..., op. cit., c. 11.
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noTpebye 3acCTOCYBaHHs Clellia/IbHUX 3aX0AiB, a caMe 1) KoHIle-
HTpalid BJaJy B pyKax BUKOHaB4YOi Biaju (rJlaBU Jiep>KaBU Ta
ypsaay), 2) oOMexeHHs npaB i cBo6oja rpomajisH, 3) 3MiHa
CTPYKTYpPH Ta NPUHILMUIIB PYHKLiIOHYBaHHS JepP>KaBHUX OPraHiB,
4) 3MiHa cucTeMM 3aKOHOTBOpeHHs. TakMM YHMHOM, Iie CTaH
Y BHYTPILIHBOMY YCTPOI JeprKaBU, NIPU AKOMY JedKl 3 iCHyHYUX
KOHCTUTYLIIMHUX IMOJIOKEHb MPU3YNUHAKTb CBOW Aito. /liroui
KOHCTUTYLilHi HOPMHU 3aMiHIOIOTbCSI BUHATKOBHUMH HOpMaMHuO.
Adopusm luuepoHa 6yB BigoMui 1e 3a yaciB Pumcbkoi
pecny6uiku: Salus rei publicae suprema lex esto a6o ,6;1aro Hapoay
— oCb BULIMK 3akoH”’. TakMM 4YMHOM, HaJiI3BMYalHaA 3arposa
JlepKaBi MOXXe OOIpYHTYBaTHU [il, fKi HEXTyOTb iCHYIYHUM
NpaBoBUM nopankoMm. Ak 3a3Havae A. Poranbka-Jlykacik, cydyacHe
NMTAaHHA Ha/A3BUYAaWHOTO CTaHy XapaKTepU3YETbCA TpbOMa
TeHJeHLiIMU: 1) KOHCTUTYLi0OHai3a1isi IpaBOBOT0 peryJ/JiloBaHHS
(To6TO yHOpMyBaHHA NUTAHHSA HaZI3BUYANHOI0 CTaHy Ha KOHCTH-
TYyLidHOMY piBHi) - 1i NPUHLMIOM PO3BUBAKTBhCA i KOHKpe-
TU3YIOTbCA 3akoHaMu 2002 p.: npo HaJA3BUYAWHUK CTaH, MPO
BOEHHMH CTaH i NOBHOBaXkeHHs ['0JIoOBHOKOMaHAyBada 30pOMHUX
Cun Ta NpUHLMOUA HOro MiANOPAAKYBAaHHA KOHCTUTYL[IMHUM
opraHam Pecny6sniku Ilosblia, a TakoX 3aKOH IIpO CTaH
cTuxiiiHoro suxa®; 2) audepenuianisa pisHux ¢opm HajA3BUYAM-
HOT'0 CTaHy (3a/eXHO0 Bijj TUIY 3arpO3U 3aCTOCOBYHOTbCA 3aX0U

6 L. Garlicki, Polskie prawo konstytucyjne. Zarys wyktadu, Bapmasa 2003,
c. 421. Pap mopenedl Ta cHoco6iB BHU3HAYeHHS HAJ3BUYAWHOTO CTaHY
npejcrajeHo B po6oTi K. Prokop, Models..., op. cit., c. 11 Ta iH.

7 A. Rogacka-tukasik, Odszkodowanie jako rekompensata za strate majqtkowq
poniesiong w czasie stanu nadzwyczajnego [w:] T. Mitkowski (red.),
Bezpieczeristwo - powinnosé czy gwarancja? Tom II. Stany nadzwyczajne
a szczegolne zagrozenia panstwa, CocHoBenp 2015, c. 63.

8 3akoH Bij 2 kBiTHs 2002 p. mpo Haa3BU4akWHuMU ctaH (Dz. U. 2017 p., mo3.
1928); 3akoH Bix 29 cepnHs 2002 p. mpo BOEHHUH CTaH i IPO MOBHOBaXKEHHSA
l'osoBHOKOMaHyBaya 36poiiHux CHJ Ta NPUHLMIK HOTO MiANOPSAAKYyBaHHS
KOHCTUTYLIiHHUM opraHaMm Pecny6uiku Ilonbuma (Dz. U. Ne 156, mos. 1301
3 HACTYyNMHUMU 3MiHaMH); 3akoH Bif 18 kBiTHs 2002 p. npo cTaH CTUXIKHUX JIUX
(Dz.U. 2017, nynkT 1897, 3i 3MiHaMu Ta JOMOBHEHHSIMH).
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pi3HOI iHTeHCHUBHOCTI); 3) mapJiaMeHTapu3allisl mnpoiecy MpUi-
HATTS pilmleHb (Xo4ya HaJ3BHYaWHUM CTaH 3a BU3HAYEHHAM
€ YacoM BHKOHaBYOl BJIAJ4, TO Cy4aCHI KOHCTUTYLil 3ampoBa-
JUKYIOTh Pi3HOMAaHITHI BU/JM TrapaHTIW [ MapJaMeHTy: TPpUBa-
JIOCTI HaZ|I3BUYAWHOI'0 CTaHy, 00CATY BXXUTHUX 3aX0[iB, 3a00pOHU
BHECEHHS 3MiH /[0 OKpeMHX 3aKOHIB, 3rOJU Ta CXBaJIeHHA [iH
BUKOHABY0i Bjaau)°?.

IcHyBaHHA cuTyanili 0co6/JMBOI 3arpo3d, L0 BUIPABJOBYE
BBeJIeHHSl HAa/|]3BUYAWHOTO CTaHy, 0OMEXYETbCSl NEeBHUMH MOJIO-
KeHHAMU MiXXHapoJHoro npasa. Hanpukiaag, cratta 4 MixkHapo-
JIHOTO MAKTy MpPO IPOMajssHCBKI i mosiTu4yHi mpaBa 1966 pokyl0
JIONyCKa€E NpU3yNHHEeHHs il 3060B'd3aHb, 1[0 MicTaTbhcs B [lakTi,
asie: 1) siviie B cMTyallil ,,BUHATKOBOI CyCIiJIbHOI HeGe3MeKH, 1[0
3arpoXye icHyBaHHIO Halii’; 2) suiie B 06csA3i, 10 ,CyBOpO
BimoBiZae BUMoram cutyarii (mpuHUUN nponopuiiHocti)”, 3) 3a
YMOBHM, 10 pillleHHs, OPUHAHATI 100 OKpPEMHUX 0cCib, ,He
cynepeyaTh iHIIMM 3000B'sI3aHHSAM JlepKaBU 3a MiXKHApOJHUM
npaBoM (He MOBUHHI MOPYyUIyBaTH, HAMPUKJIaJ, IPABO Ha KUTTH,
3a00pOHYy KaTyBaHb, 3a00pOHY pabCTBa) i He TATHYTh 3a COBOIO
JAVICKpUMIHALil0 BUKJIYHO 3a O3HAKOI0 pacH, KOJbOpYy UIKipH,
cTaTi, MOBH, peJirii abo coljajbHOTO MOX0MKeHHs”, 4) 32 YMOBHU
0oQiliiHOrO0 OroJiollleHHsI HaJ3BUYaWHOTO CTaHy Ta iHpopMy-
BaHHA ['eHepanbHOi Acam6siei OOH npo MacmiTabu i npuyUHU
NpU3yNMHEeHHsI BUKOHAHHS 3000B's13aHb 3a [lakToM”. AHasorivyHoO,
ctaTTa 15 EBponelcbkoi KOHBeHIii 3 npaB JwoAguHu 1950 poky!!
JL03BOJISIE JlepKaBi BXKUBATH 3aXO0/iB /I CKACYBaHHSA BUKOHAHHSA
CBOiX 3060B'si3aHb 32 KoHBeH1li€l0, asie: 1) siville y BUNIAJKY BiliHU
abo iHmoi cycnisibHOI Hebe3MeKH, L0 3arpoXye >KUTTIO Hallii,
2) snuuie B 06cs3i, 1[0 CyBOpO BiJMOBiJa€e BUMOraM CHUTYyallii
(MpuHLMI NPONOPILiMHOCTI), 3) 3a YMOBH, 1[0 3aX0/IU He Cylepe-
yaTh IiHIWIKUM 3000B'A3aHHSIM 3a MiXKHApPOAHUM MpaBoM (He
NOBMHHI NOpyIIyBaTH, HAMPUKJaJ, NPaBO Ha XXUTTS, 3a00pPOHY

9 A. Rogacka-Lukasik, Odszkodowanie..., op. cit., s. 64.
10Dz, U. 1977, Ne 38, cT. 167.
11Dz.U. 1993, p. Ne 61, cT. 284.
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KaTyBaHb, 3a60poHy pabcTBa), 4) 3a yMoBU iHOpPMyBaHHSA
['enepanbHoOro cekperaps PE.

BigmoBigHo g0 cratTi 228(2) KoHctuTylii Pecny6uiku
[Tonblia, HaI3BUYAWUHUIM CTaH MOXe OYTH 3alpOBa/PKEHUH JIHILIE
Ha MifcTaBi 3aKOHY, IJIAXOM BUJAaHHA JeKpeTy, AKUW MiAjsarae
Jl0JJaTKOBOMY MyO6JiYHOMYy oOroJiolleHHI0 (i, TaKUM YUHOM, He
3aJIeXXUTh Bij, OrosiolleHHd B 3aKOHOZABYOMY BiCHHUKY). Y CBOIO
yepry, BiamoBigHo Ao cratTti 228(5), Aii, BXUTI B pe3yabTaTi
Ha/I3BMYaHWHOT0 CTaHy, IOBUHHI BiINOBiZJaTH CTyNeHI0 HEOE3MEeKU
i OyTH cipsiMOBaHi Ha IKHAWILIBHU/1IE BiTHOBJIEHHSI HOPMaJIbHOTO
byHKLiOHYBaHHSA Jlep’KaBU. B cTpyKTypi HaZj3BMYallHOTO CTaHY,
He3aJIexKHO BiJj KOT0 TUIY, MO>KHAa BUOKPEMUTH KiJIbKa eJIeMEeHTIB.
[lepmivM esleMeHTOM € peXXHUM HMOro BBeJleHHS, TOOTO MpoLeaypa,
110 BU3HAYaA€E Cy0 €KTIB, AKI MalOThb NPaBO MOT0 BBeJeHHH, IPaBo
HarJisily abo KOHTPOJIIO 3a pillleHHSM, Ha MiJcTaBi IKOro BBeJ,€HO
Ha/I3BUYalHUM CTaH, a TaK0X BIJHOCUHH, 1110 iCHYIOTb MIX LJUMHU
cy6'ekramul2. Ha gymky K. BoliToBUYa, 3 TOUKM 30py MIBUJKOCTI
Jli¥, BUKOHaB4Ya BJIaJla Ma€ HaMKpallli MOXXJIMBOCTI [JIl pearyBa-
HHA Ha 3arpo3u!3. /lilicHO, KOMIETEHTHUM OPraHoM y IIbOMY
NUTaHHI € BUKOHABYa BJy1aZia. OpraHoMm, IKMU BBOJAUTb BOEHHUN Ta
Ha/J3BUYalHUM ctaH, € [lpesugeHt Pecny6uiku [losbina, KUM
po6uTh 1e 3a nogaHHaM Pagu MiHicTpiB (y ¢opmi fekpeTy, Akuii
niJi/ifirae nmapJjaMeHTCbKOMY KOHTpOJI0)14, a y BumaJiKy cTaHy
cTuxiiiHoro Jinxa — Paga MiHicTpiB (y boMy BUNIAJKYy MOXe OYTH
Jelo AUBHUM BiJICyTHICTb MapJlaMEHTCHKOTO KOHTPOJIIO, AKUH,
3pelmTon, € JOJAaTKOBMM 3al00DKHMKOM BiJf MOMJIMBHUX
3JIOBXKMBaHb, OB'I3aHUX i3 3aIPOBA/PKEHHSM 11bOT'0 TUIY CTAHY).
JpyruMm ejieMeHTOM HaJ3BUYaUMHOTO CTaHy € MepefyMOBU [Jisd

12 M. Brzezinski, Stany nadzwyczajne w polskich konstytucjach, Bapmasa
2007, c. 21.

13 K. Woéjtowicz, Prezydenckie uprawnienia nadzwyczajne (analiza
prawnoporéwnawcza) [w:] W. Skrzydio (red.), Ustrdj i struktura aparatu
paristwowego i samorzqdu terytorialnego, Bapmasa 1997, c. 124.

14 lerasipHille Ha 1o Temy: M. Radajewski, Procedura wprowadzania stanéw
nadzwyczajnych — wybrane problemy, Orasp ny6JiidHoro npasa 6/2015, c. 114
Ta iHIi.
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JOro 3aCTOCyBaHH{, TOOTO BU3HAYe€HHS TOro, KOJU HaJ3BUYa-
WHUM CcTaH Moxe OyTH 3acCTOCOBAaHMWU, 1106 pillleHHS MPO HOro
BBe/IeHHS 6yJI0 OOIPYHTOBAHUM i BiZjlOBiZjaio 3akoHy1>. BoeHHUM
CTaH NOB'sI3aHUH i3 30BHIIIHBOIO 3arpoO3010 ISl Jilep:KaBU i MOxe
OyTHM 3ampoBa/pPKeHUM Yy pa3i BUHUKHEHHS OJHI€l 3 TpPbOX
CUTyalii: 30BHIIIHA 3arpo3a /Jep)kaBi, 30pOMHUK Hamaj Ha
TepuTtopito Pecny6siku [losbla, MixkHapoaHe JorosipHe 3060-
B'A3aHHA LI0J0 KOJIEKTUBHOrO 3axucTy Big arpecii. [lepuia
nepejiyMoBa € He [0 KiHII BU3HAYEHOI0 33 CBOEI MPUPO/OI0,
OCKiJIbKM OILIiHKa TOTOo, 4YM iCHy€ 30BHilIHS 3arpo3a 6esmneni
Jlep>kaBU GaKTUYHO i peasibHO, 3aBXK/ M Ma€ NMOJITUYHUN XapaKTep
i Moxe OyTH 3roJjoM mnepeBipeHa icTopukamMu Ta /[lep>kKaBHUM
TpubyHasoM (cT. 198 Konctutyuii I[Mosbuii)le. [pyre o6rpyHTy-
BaHHS € 0i/IbII KOHKPETHHUM, OCKIJIbKY T€pPMiH ,30pOHMHUMN Hanaz’
CJIig iHTepnpeTyBaTU B KOHTEKCTI Mi>XKHapOAHOTO0 IpaBa, 30KpeMa
cratTi 51 Ctatyty OOH. '0BOpsAYM npo TpeTio nepeayMOBY, CJij
sragatd npo Ilakt HATO'7, gkuil Ha CbOrOJHIIIHIN [€Hb
npejacrtaisie [lonblly Ha MiXHapoAHOMYy piBHI i mepepbavae
3000B's13aHHs CHiJIbHOI 060pOoHH BijA arpecii. [lakT dopmy.roe
BJIaCHe BU3HA4YeHHS TEPMIHY ,arpecis’: 36poliHuti Hanad Ha 00HYy
abo dekinbka 3 Hux 8 €Eeponi ab6o IlieHiuHill Amepuyi 6yde
geaxcamucss HanadoM HA HUX YCIX, I MOMY 80HU N0200X4CYHMbCS
(cmoponu - nidkp., KT-R), wo e pas3i 3dilicHeHHs: mako20 Hanady
KOJICHA 3 HUX, pea/li3yr4u c80€ 3dKOHHE Npaso Ha IHOug8idyanbHy 4u
KO/IeKMUBHY camoo60poHy, niomeepdxceHe cmammetro 51 Cmamy-
my Opzauizayii 06'edHanux Hayiti, Hadacmb donomozy miti CmopoHi
a6o CmopoHam, ski 3asHaau Hanady, [ odpa3y 30ilicHumy,
iH0ugidyanbHo yu cninbHo 3 Hwumu CmopoHamu, maki Oii, sKi
88aNCAMUMYMbCA  HEOOXIOHUMU, BK/AYAKYU  30CMOCY8AHHS

15 TaM xe.

16 . Najgebauer, Zasady funkcjonowania uczelni w warunkach zewnetrznego
zagrozenia bezpieczeristwa paristwa i w czasie wojny, OnoJIbCbKUH YHIBEpCUTET
2016, c. 50.

17 CtatT4 5 [liBHiuHOAT/IaHTHYHOTO A0TOBOPY (BamuHrTOH, 4 KBiTHA 1949
p.), Dz. U. 2000 p., Ne 87, c. 970.
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36poliHoi cusiu, 3 Mmemor 8i0HOB8/1eHHS | 306epedceHHs 6e3neKu
y llisHiuHoamaaHmu4HoMy pezioHi. [Ipo KoxcHutl makuti 36potiHull
Hanad i npo eci 3axodu, excumi y 38's13Ky 3 HUM, Gyde HezaliHO
nosidomsaeno Pady Besneku OOH. Taki 3axodu 6ydymb npunuHeHi
nicaa moeo, 1k Pada Besneku eicuse 3axo00ig, HeOb6XiOHUX 045
8I10H08/1€HHS | NIOMPUMAHHS MIHCHAPOOHO20 MUPY ma 6e3nekKu.

Hap3BuualiHU#M cTaH MOXe OYyTH BBeJEHUW y pasi 3arposu
KOHCTUTYLIIMHOMY JlaZy JepaBH, Oesnewni rpomagdaH abo
rpoMaZickkoMy nopazky. Ha BigMiHy BiJy BOEHHOrO CTaHy,
BBeJIeHHS1 Ha/I3BUYANHOTr0 CTaHy Oy/ie 3yMOBJIEHE BHYTPILIHbOIO,
a He 30BHIIIHBOI0 3arpo3010 AJs AepxaBuls. 3 iHmoro 60Ky, cTaH
CTUXIHOTO JIMXa MOXe OyTH 3alpoBa/)KEHUH JJis1 3an0b6iraHHS
HaCJHiAKIB CTUXIMHUX JIUX ab0 TexXHIYHUX HEeCNpPaBHOCTEH, IO
MalThb 03HAKU CTUXIMHOTO JINXA, Ta IX YCyHEHHS

HacTynHuMHU esleMeHTaMU HaA3BHYAaWUHOTO CTaHy € KOro
TepuTopiasbHa chepa Aii Ta TpuBaIicTb. [OBOpPSAYH MPO TEPUTO-
pito, Ha Ky MOLUUPIOETHCS OAUH 3 TPbOX HA/I3BUYAaWHUX CTaHIB,
HeMae€ iHIIHUX MoJIoXKEeHb, OCKIJIbKY BOEHHHWH, HaA3BUYalHUU a60
CTaH CTUXIMHOTO JIMXa MOXYTb OyTH BBeJleHi Ha 4acTHHI abo Ha
BCiM TepuTOpil JepKaBH, TO TPHUBAJIICTb 3aJIeXKUTb Bij TUIYy
HAa/I3BUYAWHOr0 CTaHy, NOpo SAKUKA WJe ™MoBa. TpuBajiicThb
Ha/I3BUYaWHOTO CTaHy MOXe OyTH BU3HAYeHOW ab0 HeBU3Ha-
yeHOw. BigHocHO BoeHHOro crany, To Koncrurynia [loabui He
BKa3y€ Ha MOT0 4acoBi MexXi, 1110 /03BOJISIE 3pOOUTH BUCHOBOK IIPO
HeBU3HaueHUUM nepiof yacy Horo BBeAeHHs. [IpoTe mepenba-
Ya€E€TbCA, 110 BOEHHUM CTaH Ma€ OyTH CKAaCOBAaHUM, K TIJIbKU
OyAyTb yCyHeHi YMOBH JJid Moro BBeAeHHA!?. 3akoHOAaBelb MO-
pi3HOMY BperyJ/il0BaB MMTAaHHS TPUBAJIOCTi HaZ;I3BUYANHOTO CTaHy,
OCKIJIbKM BiH MOXXe OyTU BBeJeHUMHW Ha BH3HA4YE€HUH 4ac,
3 MOXJIMBICTIO HMOTO0 OJHOPA30BOr0 MPOJOBXEHHS Ha IeBHUU
CTpOK 3a 3rozgot CeuMy. [IpooBxkeHHA TepMiHy Aii HaA3BUYa-
MHOTO CTaHy 3JIMCHIOETbCA Ha miAcTaBi yka3dy IlpesupeHta.

18 K. Sktadowski [w:] D. Goérecka (red.), Polskie prawo konstytucyjne,
Bapamaga 2012, c. 230.
19 A. Rogacka-Lukasik, Odszkodowanie..., op. cit., c. 66.
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Bu3sHadeHa TpUBaJiCTh HAA3BUYAWHOTO CTAHY CTOCYETHCA | CTaHY
CTUXIHOTO JIMXa, OCKIJIbKM BiH MOXe OYyTH BBeJEHUM Ha
oOMexxeHUH mepioJ 4Yacy, 3 MOXJIMBICTIO HOr0 MPOJOBXEHHSA 3a
3rogoro Cenmy.

Cepepn, ck/1aZl0BUX eJIeMEHTIB HAaJ3BUYaHHOTO CTaHy € TaKOX
nopsAAoK Moro ckacyBaHHA. Koncrutynia Pecny6uiku [lonbma, gk
y BUIAQAKYy BOEHHOIO, TaK I Ha/J3BUYAaHMHOIO CTaHy Ta CTaHY
CTUXIMHOTO JIMXa, He BH3HA4ya€ Cnocoby iX NpUIMHEHHd, L0
NiiJa€TbCd KPUTHULI B JiTepaTypi (CTBEpPKYETbCSH, L0 L€
NUTaHHS KOHCTUTYLiMHOro panry)2. Ili nuTaHHsa nepefbayeHi
HOPMaTHUBHO-NIPABOBMMH aKTaMH, IO BIiANOBiJAlOTb KOXHOMY
TUIY HAJA3BUYAWHOrO CTaHy. BOEHHHWM Ta Ha/]3BUYaWHUU CTaH
ckacoBye Ilpesuzent Pecny6uiiku [losibiia cBoiM JekpeToM Ha
npoxaHHsd Paau MiHicTpiB, SKIIO NPUYMHH, 4Yepe3 SKi OyJo
BBEJIEHO BOEHHHUM CTaH, MepecTajyd IiCHYBaTU 1 HOpMaJbHe
byHKIiOHYyBaHHA JAepxkaBU BiHOBJseHO. KpimM Toro, Haj3Buya-
WHHU CTaH MOXe OyTH CKacOBaHUM y pasi 3aKiHYeHHS CTPOKY, Ha
dKUN HWoro OyJsio BBeJeHO, BificyTHOCTI 3roau CeiilMy Ha Horo
NPOJOBXEHHA, a TaKoX y pasi ckacyBaHHda CenWMoM Ykasy
[Ilpe3uzieHTa WOAO BBeJeHHd HaJA3BH4YaWHOro craHy. CraH
CTUXIAHOTO JINXa CKaCOBYETHCA JleKpeToM Pagu MiHicTpiB Ha Bcin
abo yacTHHi TepUTOpii, Ha AKil BiH OyB BBeIEHUH, [10 3aKiHUEHHS
CTPOKY, Ha fIKM{ BiH OyB BBeJleHUM, AKIO NPUYUHU IlepecTalu
icHyBaTH. He KO>XHe nmopylieHHsI HOPMa/JbHOT0 QYHKIiOHYBaHHSA
Jlep>KaBU MOBHMHHO NPU3BOAUTH [0 OJHOIO 3 BUIe3a3HAaYeHUX
cTaHiB. 3akoH Big 26 kBiTHA 2007 pokKy npo aHTUKpPU3OBE
yOpaBJiHHA BBOJUTb NOHATTA ,KpU3oBa cUTyania”?l. Bin
BU3HaYae Il AK cumyayito, Wo € HacAI0KoM 3a2po3u i npuzeodums 00
po3pugy abo 3HA4YHO20 NOPYWEHHA COYIA/NbHUX 38'A3KI8 I3
00HOYACHUM NOPYWEHHAM (PYHKYIOHYB8AHHS 0epHCa8HUX IHCmMumy-
mie 0o makoi Mipu, wo He 8UNpagdosye 3anpo8adiceHHs 6y0b-1K020
HadszeuualiHo2o cmaHy. BupilieHHs ,, KpU30BOi cUTYyalii” mok/ajaa-
€Tbcqd Ha Papy MiHicTpiB, a 3axoy, 110 BXKUBAKThCH, He TOBUHHI

20 K. Prokop, Modele..., op. cit., c. 357.
21Dz, U. 2007, Ne 89, cT. 590.
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nepeBUILYyBaTH Ii KOHCTUTYLiMHI MOBHOBa)XeHHSA. TaKUM YMHOM,
JlepkaBa Ma€ 3acobM pearyBaHHs Ta MPOTHUAII KPHU30BUM
CUTYyallisiM y pe>XMMi aHTUKPHU30BOTO yIPaBJIiHHS, i B IEpEeBaXKHIN
6isibIIOCTI BUMNAJKIB HEMa€ HeoOXiZHOCTI BJaBaTHUCA JO0 CTaHiB
,HaWBaXK4u0OTo0 Kaniopy”22, TaKuX SK HaI3BUYaHUN CTaH.
Konctutynia I[losiblii BCTAaHOBJIE KiJibKa NPUHLMIIB, SAKi
3aCTOCOBYIOTbCSI [0 BCiX CUTyalil HaJ3BU4YallHOTOo cTaHy23: 1.
NPUHLUI BUHATKOBOCTI (cybcuaiapHocTi) — Ha/i3BUYalHUIN CTaH
MOXKe OYTU 3alpOBa/XKEHU M JIUIIEe B CUTYallil 0c06/1IMBOI Hebe3mne-
KU | KOJIM 3BUYAMHUX KOHCTUTYL[iIHHUX 3aX0/iB HEJIOCTAaTHBO (4. 1
ct. 228). CrnenialbHUM KpUTepid pPU3UKYy Ma€ 3arajbHUM
xapakTtep. Ciaig maMm'ataTy, 10 B MiXKHapoJHOMY npaBi chopmy-
JIbOBaHI OUIbII JlaJIEKOCSKHI KpuUTepil - amxe HAETbCA NpPO
Hebe3MeKy, L0 3arpoXKye >XUTTI Hauil (suine 3a 1i€ei yMoBHU
MOXJIUBE 0OMEXeHHS MpaB i cB0O0O0/], rapaHTOBAaHUX BUILE3raia-
HuMHU [lakToM i KOHBeHLi€10), 2. TPUHLIMT 3aKOHHOCTI — BBeZI€HHS
Ha/I3BUYalHOTO CTaHy MOXe BifAOyBaTHUCS JiMIlle Ha MiAcTaBi
3aKoHy Ta y ¢dopMmi po3mopsipKeHHs, SKi NiAJaAraloTb J0JaTKO-
BOMY OMNPHUJIIOJHEHHIO (4. 2 cT. 228). 3MicT Ha/I3BUYAWUHOI'0 CTaHy
Ma€ 6yTH BU3HAYEHUU 3aKOHOM (1]e CTOCYETHCS, 30KpeMa, MPaBUJI
[l opraHiB Jep)aBHOI BJIaijd Ta CTyleHs OOMeXeHHS IpaB
i cBO6O/ TIOAMHY | TpOMa/iIiHHMHA i/l Yac KOHKPETHOTO cTany). Lle
BUKJIDYAE MpPe3yMILil0 KOMIETEHTHOCTI 3 OOKYy /JAep>KaBHHUX
opraHiB?4, MaifHOoBa I1IKO/|a, 3aB/laHa B YMOBax Ha/|3BUYaillHOIO
CTaHy BHACJiJl0OK 0OMeXXeHHsl MpaB i cB0o6OJA 0coOH, Ma€e OyTHU
BifilIKOZJ0BaHA Jlep>KaB0ot02>; 3. MPUHIUI MPOMOPIiHHOCTI — Ail, 110

22}, Szewczyk, Instytucja stanéw nadzwyczajnych w polskim ustawodawstwie.
Praktyczne uwagi, Haykosi xypnanu SGSP 74/2 /2020, s. 210.

23 M. Safjan, L. Bosek (red.), Konstytucja RP, tom II, Komentarz art. 87-243,
BECK 2016, s. 1610-1614; T. Keson, Stan wojny a stan wojenny - zagadnienia
formalno-prawne, Rocznik Bezpieczenstwa Miedzynarodowego 2(8)/2014,
c. 150.

24 ], Najgebauer, Zasady..., op. cit., c. 24.

25 3akoH Bif 22 nmucronaza 2002 p. ,Ilpo BiamkoyBaHHS MailHOBOI LIKOAH,
3amnojissHOi BHACJiJOK OOMeXeHHs1 B yMOBaX HA/3BUYANWHOr0 CTaHy INpaB
i cBoGo moguHu i rpomaasaHuHa” (Dz. U. 2002 p., mo3. 1955).
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BXXMBAlOTbCA B yMOBAaxX Ha/J3BUYaHMHOTO CTaHy, a OTXKe, HacaMIie-
pen obMmexxeHHs1 mpaB i cB06GOJ 0cobM, MawTb BiAmoBigaTH
CTyneHI HebGe3dneku (4. 5 crt. 228). /lii, mo HempomnopuiiHo
BIJINBAIOTh HAa IPaBOBe CTAHOBUIIE 0COOH — HE 3HAXOATh MifiCTaB
(BUMpaBJaHHsA) y NMUTAHHI HaJ3BUYaWHOIro CTaHy; 4. MPUHIUI
LiJiecnpAMOBAaHOCTI — Ail, 1110 B2KUBAIOThCA B pe3yJIbTAaTi BBeJ,eHHA
Ha/I3BUYaWHOTO CTaHy, IOBUHHI OYTHU COPSIMOBaHI Ha IKHAUIIBU-
Jlllle BiJHOBJIEHHSI HOpMaJIbHOT'0 QYHKIiOHyBaHHSA AepxKaBH (4. 5
CT. 228); 5. npyHIUN 3aXUCTy OCHOB NMPABOBOI CUCTEMH — Mij 4yac
HAa/[3BUYAMHOr0 CTaHy He MOXXHa 3MIiHIOBAaTH, AK 1 NpPUHUMaTH
3aKOHM, 10 PperyJjrolTb O0COO0JUBO AejikaTHi, ,4yTJUBI”
NUTaHHA%S, Taki gk: KoHCcTUTYLis, BUGOPYi 3aKOHU (3aKOHHU MPO
Bu6opu g0 Celimy, CeHaTy Ta OpraHiB MiCI1eBOr'0 CAMOBPAAYBaHHA
Ta 3akoHU npo BubGopu Ilpesupenrta Pecny6uiku Ilosbuia) Ta
3aKOHM MNpPO HAJA3BUYAaMHUW cTaH (JaHi 3aKOHU MiAJAITbCS
CBOEPIHOMY CKaM'sIHIHHIO 3 MOMEHTY BBeJIeHHS Ha/[3BU4YalHOI0
CTaHy, BHECEHHS 3MiH a0 /I0MO0BHEHbD /|0 HUX € HEMOXJIUBUM — CT.
228(6)); nix 4yac HaA3BUYAMHOTO CTAaHy 30epiraeTbcsl 3aKOHO/a-
BYa ,MoHomnoJisg” CelMy - »KOJleH IHIIMKA OpraH He MOXe
nepebpaTu Ha cebe 3/iliCHEHHS 3aKOHOAABYO0I QYHKIii, BUHSITOK
JIONYCKAETbCSA JIMIle y BHUMAJKy BOEHHOTO cTaHy (cT. 234); 6.
OPUHLMI 3aXUCTy MNpPeACTaBHUIbKUX OpraHiB - mig 4ac
Ha/[3BUYaMHOro cTaHy Ta nporaroM 90 pHIB micadga Horo
3aKiHYeHHS, Bi/IMOBiAHO A0 CT. 228(7), He MOXKHa: a) CKOPOYYBaTHU
TepMiH noBHOBaxkeHb Celimy (a oTxke, i CeHaTy), 6) NpPOBOAUTHU
3arajibHOHallioHaJbHUM pedepeHayM, B) NIPOBOJAUTH BUOOPH [0
Cenimy, CeHarty, Ilpe3ugenTta Pecny6Jiiku, a BUGOpHU [0 OpraHiB
MICLIEBOTO CaMOBpPsI/lyBaHHSI MOXYTb IPOBOAUTHCS JIUILIE TaM, Jie
Ha/I3BUYaWHUM CTaH He OyB OroJiolleHWH. fIK HaCJIifA0K, TEpMiH
NOBHOBAXXEHb IIMX OPTaHiB NPO/IOBXKYEThCS.

BBesleHHS1 HaA/3BUYalHOrO CTaHy TATHe 3a €000 3MiHy
CUCTEMHU YIpaBJiiHHA B KpaiHi. B nmpuHLMII, opraHy Aep>KaBHOI
BJaZMd TOBUHHI [iATM B paMKaxX ICHYHOYMUX OpraHisaniiHux

26 ]. Najgebauer, Zasady..., op. cit., c. 28.
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CTPYKTYp i MIpUTaMaHHUX IM KoMmeTeHLid. OAHAK, 3a/J€XHO BiJ
THUIy BBEIEHOTO HAaI3BUYANHOTr0 CTaHYy, 06CAT iXHiX TOBHOBa>XeHb
Ta 000B'SI3KIB 6i/IbIII0I0 YU MEHLIOK MipOI0 3MiHIOEThCSI.

B yMoBax BOEHHOro cTaHy OCOOGJIMBa pPOJib BiJJBOJUTHCS
[Ipe3npeHTy Ta iIHIIMM OpraHaM BUKOHaB40i BiaAu. KepiBHULITBO
000pOHOI0 Jiep:KaBH TNOKJIaAA€TbcA Ha Ilpe3nzeHTa CHiJIBHO
3 Pagoro MiHicTpiB (fKLO ypsiA He Moxe 3i6paTucs, HOro
KOHCTUTYIiHHI MOBHOBa)keHHS BUKOHYe [IpeM'ep-MiHicTp).
[Ipe3upeHT BU3Havae (3a nogaHHsAM [IpeM'ep-MiHicTpa) 3aBaHHSA
36poriHux Cua B yMOBax BOEHHOrO CTaHy, 3aTBep/Kye (3a
nojaHHsAM [osioBHOKOMaHAyBaya 36podHHUX Cuj) IJIaHU
ONepaTHUBHOTO 3acTocyBaHHS 36podHux Cus, BuU3Hae (3a
noZaHHsAM ['osioBHOKOMaHAyBa4ya 36poiHux Cui) okpeMi paliloHH
KpalHM 30HaMHM Oe3mnocepefiHiX OOMOBHUX AiHA. 3a BIiACYTHOCTI
KOHKPETHHUX 3aKOHOJABYMUX IMOJIO)KEHb, 1[0 CTOCYIOTbCS
3aKOHOJZ@B4Y0i Ta CyZ0BOI BJlaAy, NependadaEeTbCsA, IO BOHU
NOBUHHI AiITU BiANOBiAHO /10 icCHYI0UMX npaBu/i?’. BoeHHUH cTaH
He € MiACTaBoW [Jil NMPU3YNUHEHHS poOOTH mapsaMeHTy (3a
yMOBH, L0 Led opraH (pakTUYHO 3JaTHUNW QYHKIiIOHYBAaTH).
€IUHUM MOXJUBUM BUHATKOM € HaZaHHd [lpe3ugeHTy Ha
npoxaHHsa Paau MiHicTpiB npaBa BUJaBaTHU po3NOPALKEHHS, L0
MaloTh CUJIy 3aKOHY — JIMIIIE B MeXaX, BCTAHOBJIEHUX IPUHIIUIIAMHU
3aKOHHOCTI, IPONMOPLIMHOCTI Ta AOLIJIBHOCTI, i JiMIle TOJi, KOJU
CeiiM He Moxe 3i6paTHcs Ha 3acifaHHA (cT. 234 KoHcTuTynii)?28.
3anpoBa/pPkeHHS1 BOEHHOTO CTaHy He € TMiJCcTaBol AJs
NpU3YNMHEHHS POO0OTHM TpUOyHasliB Ta cyAiB. OfHAaK MOXKYTb
BigOyTHCcs 3MiHM 1100 IOPUCAUKIII CyAiB, 30KpeMa, Mix
3araJlbHUMM Ta BiHCbKOBUMM CyJaM{, a TaKOX IOCUJIEHHS
KpUMiHa/JbHOI BiANOBiJAJIbHOCTI 32 TeBHI BUAM JAisiHBZ.
CTBOpeHHs HaJ3BUYAaWHUX CyZiB ab0 3ampoBa»KeHHS CIpolie-
HOTO MPOBa/PKEHHS AOMYCKAEThCA Jiulle mij 4ac BikiHM (cT. 175

27 Tam caMmo, c. 63.
28 Tam caMmo, c. 64.
29 letanbHime Ha 1o temy: W. Skrzydlo, Problem..., op. cit., c. 328 i gaui.
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KoHcTuTy11ii), 1110 He € TOTOXXHKUM IlepioZly BOEHHOTO CTaHY i He Jja€e
IpaBa Ha IX CTBOPEHHH.

Hap3BryaliHUM CTaH Ta CTaH CTUXIMHOTO JINXa TAKOX TATHYTh
3a c00010 HM3KYy MEBHUX 3MiH y cucTeMi ymnpaBjiHHg. OpraHu
BJIa/IY 3araJjioM Jil0Thb y paMKax YMHHUX [IpaBUJI, OZJHAK 3aKOH IIPO
Ha/|3BMYalHUM CTaH HaZla€ 0CO0JIMBI MOBHOBAXXeHHA rosioBi Pagu
MiHicTpiB ab60 BOEBO/Ii Ta yps/J0BOMYy YIIOBHOBa>XEHOMY, IPU3Ha-
YeHOMY y 3B’A3KY 3 BBeJleHHAIM Ha/j3BUYaNHOTO CTaHy. 3aKOH PO
Ha/[3BUYAWHUM CTaH MNPUINYCKAE, MiXK IHIIMM, BUKOPUCTAHHA
BilicbK/mifpo3/iniB, ki MalOTh MpPaBO 3aCTOCOBYBAaTU BOTHeMa-
JIbHy 30po1o, i mepeab6ayae HU3KY OOMeXeHb MpaB i CBOOOJ,
JIOAUHU. CTaH CTUXIMHOrO JiMXa TATHe 3a 06010 3MiHM B aJMiHi-
CTpalii, AKa CTa€ NiANOpPsAAKOBAHOW OJJHOOCIOHOMY KEpPiBHULTBY
(Hampuk/aaj, BIAT, cTapocTa, BOEBOJA), Mepejbavyae HUBKY
JlofgaTKoBUX 060B'si3kiB asa  [epxaBHol [loxexHoi Cuyx6u,
[IlpukopgonHoi Cayx6u, [losinii, BK/IIOYAKYA MOXKJIUBICTH
HaJlaHHA Migpo3AisiB apMil B poO3NOpAKEHHA BOEBOJ [Jid
JikBiganii HacaiAKIiB cTUXiHHOTO JIMXa.

30epiratodM KOHCTUTYLIiMHI paMKH, OKpeMi 3aKOHM IIpo
Ha/I3BUYalHUM CTaH Nepe6ayaloTh MOXKIUBICTh 3alIPOBa/I)KEHHS
YHCJIEHHUX 0O0MeXeHb CB00OJ i mpaB JoJAWHU PineHHd npo ix
3anpoBa/keHHs1 npukMarTbcs [IpeM'ep-MiHicTpoM, oKkpeMUMHU
MiHicTpaMu ab60 BOEBOJAMHU PETiOHIB i MOXYTb OyTU NPUKHSATI
BignoBigHO A0 cuTyalii. B yMoBax BOEHHOI0 CTaHy OOMEXEHHS],
po3nopsAKeHHs Ta 3a00pOHU MOXKYThb BKJIIOYATH, 30Kpemadl:
NpU3yNMHEHHS NpaBa Ha 300pH, MacoBi 3aX0/i4, CTPANKHU Ta iHILI
dbopMu npoTecTy; OoOMexeHHSI CBOGOJU TIepecyBaHHS, PyXy
TPAaHCNOPTHUX 3aC00iB Ha Jloporax; NpU3yNUHEHHS JisiJIbHOCTI
oKpeMHUX Ccy0'ekTiB (00'€eqHaHb, MNapTid i IHIWIKX NOAIGHUX
opraHisauiy, JiiJIbHICTb AKUX MOXe NepellKo/JKaTU 34iNCHEHHIO
000pPOHHUX 3axO0[iB TOWI0); 3aNpoOBaJKEHHs MpPeBEHTHUBHOI
LleH3ypy, TAYLIiHHA pajionepesay, KOHTPOJIb KOpPeCloHeHIil Ta
TeJieQOHHUX PO3MOB; 0OMEXKEHHS Ha TPAHCHOPTI (MOXKJIUBICTb

30 CrarTi 22-30 3aKOHU PO BOEHHUH CTaH.
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BUJIyYEeHHSI TPAHCIOPTHUX 3ac06iB); 3araJbHUN TPYAOBUH 0060-
B'I30K, 0OMEeXXEeHHS OCBITHbOI JIis/IbHOCTI (HanmpukJ/aj, NpU3ynu-
HeHHS1 HaBYaHH:A); 3alIpOBa/PKeHHs1 0OMeKeHb Ha 06ir MIaTiXHUX
3acobiB; 3ampoBa/KEHHSI HOPMYBaHHSl CIOXHWBYUX TOBApIB;
po3nopsAKeHHA Npo NnepiojuiHe NPU3YyIHMHEHHA FOCNOAAPChKOI
AiAJbHOCTI; MiJliTapU3aLid nigpo3AiJiiB, BAXXIUBUX [JIi JepKaBHOI
Oe3nekyd; HH3Ka 3MiH y npaBax Ta O0O0O0B'SA3kax TpOMafsiH,
NOB'A3aHUX 3 00OpPOHOW0 KpaiHW. KpiMm Toro, Ttakox: 3amnpoBa-
JDKEHHSI 000B'SI3Ky MaTH MPHU cobi JJOKYMEHT, 1110 OCBiAUYE 0CO0Y,
3ab0poHa Ha 3MiHy Micusl MNOCTIKHOrO abo THUMYacoBOrO
NpOKMBAaHHA 6€3 BiZIMOBiJHOT0 403B0OJIy, 3alIPOBaPKEHHS a/IMiHi-
CTPAaTUBHOrO HailMy NpuMilleHb i Oy/iBesb, J0JaTKOBe pO3Mi-
IIeHHS Jiloel. 3MIHIOETbCS TaKOX 00CATr 000B'SA3KiB rpoMafsiH,
NIOB'AA3aHUX 3 0OOPOHOIO Jiep>KaBU: MIHAKOTBCA NIpaBUJa IPU3OBY
rpoMajisH Ha BIUCBKOBY CJyX0y, PO3IIUPIETHCSI 0O0B'SA30K
Cy>K0H1 B IIUBIJIbHINA 060pOHI, 3'ABJISETHCI MOMXJIMBICTh IPU30BY
rpoMajisHMHA Ha CJAy:X0y B BO€Hi30BaHi (OpMyBaHHS, PO3IIU-
PIOETHCS 06CAT 0COOUCTUX | MaTepiaJbHUX MOCJAYT TPOMA/ISIH.
HaasBu4alHUM CTaH Ta CTaH CTUXIMHOIO JIMXa TAKOX MOXYTh
nepesbadaTu 06MeXeHHs IpaB i CBOGO/ JIOAMHU. IXHIN nepesik
Jyke BeJUKUW. Hampukiaz, mif 4yac HaA3BHYalHOTO cTaHys!
MOXJIUBE MPU3YNMHEHHs MpaBa Ha 3i6paHHs, MacoBi 3axojHy,
cTpaiku Ta iHmi ¢GopMU NOpoTecTy, 006'€eAHAHHS; MOXKJ/IHUBE
oOMexeHHsI CBOOOAM TIepeCyBaHHSA; IIpeBEeHTHMBHA LeH3ypa,
KOHTpPOJIb KOpeCNnoH/ieH1il abo TesiepOHHUX A3BIHKIB i MIylIiHHSA
pajionepesad; 0OOMeXeHHA JOCTYNy /O CIIOXKMBYMX TOBapiB,
3a060poHa MigANPUEMHULBKOI [iIJIBHOCTI, KOHTPOJIb TPAHCIOPTY
abo oOMexeHHs JocTtyny Ao nyosaiyHoi iHndopwmanii. CraH
CTUXIMHOTO JIMXa3?, y CBOIO Yepry, MoKe TaK0X TATHYTH 3a 06010,
MiXK IHIIUM, IPU3YIIMHEHHA [paBa Ha OpraHi3aliilo, NpoBeJeHHA
MaCOBUX 3axXOJiB, CTpaWKiB, MepecyBaHHS; MpPU3YIIUHEHHS
JiSIIBHOCTI  MEeBHUX  Cy0'€KTiB; 00OOB'SI30K  BiAps/PKEHHS
npaniBHUKIB Ha poOOTH, COPSIMOBAHI Ha JiKBijalilo HacaifkiB

31 CrarTi 16-21 3akoHy Ipo HaJ3BUYAaWHUM CTaH.
32 CrarTi 20-26 3akoHy npo HaJ3BUYAWHUM CTaH NPUPOJHOrO XapaKTepy.
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Ha/I3BUYaMHOI CUTYyallil; HOpMYBaHHS EBHUX TOBapiB; 000B'S30K
NPOXO/JKEHHS 0OCTeXXeHb, BaKIMHAllil, KapaHTUHY TOLIO;
MOXKJIUBICTb NOKJIaZleHHA Ha TPOMa/isiH 000B'A3KiB 11010 Ha/laHHSA
NeBHUX OCOOUCTUX TMoOcAyr (Hampuk/aaZ, pob0Ta, OXOpoHa)
MOXJIUBICTh NMOKJI3JaHHA Ha FpoMafsH OOOB'A3KiB BUKOHAHHSA
NeBHUX OCOOMCTHUX MOCAyr (HampHUKJaZ, poboTa, 0XopoHa) abo
MaTepiaZibHUX (HaNmpUKJAJZ, HaJaHHSA NpUMIlleHb, Mepejadya
peuei); MOXJ/IUBICTb MPUMYCOBOro 3HeCeHHS 06'eKTiB abo
eBaKyallil.

OfHak MoJIoXKeHHS NpPO BBEJEHHA OJHOr0 3 HaJA3BUYAWHUX
CTaHiB (BOEHHOTO a60 HaA3BUYAWHOTIO0), 1[0 BU3HAYAKOTh 06CAT
obMexxeHb NpaB i cBo6oA ocobu, y cBiTai cT. 233 KoHcTuTyuii
Pecnybsiku [losblia He MOXYTb OOMeXyBaTH KOHCTUTYLIiHMHI
npaBa i cB060H Ha JIOAChKY TifgHicTh (cT. 30), HAa rPOMaZASHCTBO
(cT. 34 i 36), Ha 3axucT *XUTTH (cT. 38), HAa rYMaHHe NOBOJKEHHS
(ct. 39, 40 i 41 4. 4), HAa TPUTATHEHHS [0 KpHMiHaJbHOI
BignmoBizanbHOCTI (cT. 42), Ha flocTyn A0 cyay (cT. 45), Ha ocobucTi
npaBa (MpaBOBUM 3aXUCT NPUBATHOIO i CIMEMHOTO KUTTS, YECTi
i penyTalii Ta NpaBo pO3NOPSAAKATHUCA CBOIM OCOOUCTUM KUTTAM
(ctattsa 47), cBob6oAa coBicTi Ta BipocnoBifanHsa (ctaTtts 53),
IpaBO Ha 3BEpHEHHS, CKapru Ta 3anuTu (ctaTTd 63), npaBo Ha
BUXOBAHHS JjiTel, Mexi 06MexKeHHsI 6aTbKiBCbKUX MIPaB Ta 3aXUCT
npas aitel (ctatti 48 i 72). lle Tak 3BaHi npaBa, 10 He NiJJISIral0Th
BiICTYIJIEHHIO Ta BUJydeHHI033. He gomyckaeTbcsi 06MeXKeHHs
npasB i cBo60/ JIOAMHY | TPOMaZisHUHA JIUIIE 32 03HAKaMU: pacy,
CTaTi, MOBH, peJiirii abo il BiCyTHOCTI, COLjia/IbHOTO MOXO/I>KEHHH,
Hapo/pKeHHS, MauHOBOI0 CTaHy. [H1Ii cBo60U i TpaBa B IPUHLMIII
MOXYTb MiJJIiIraTU 0OMEeXeHHSIM 32 YMOBU JJOTPUMAaHHS 3arajb-
HUX BHUMOT, BCTAHOBJIEHUX NOJIOKeHHAMU KoHctuTyuii [losbij,
B ToMy uucai 4. 5 ct. 228 KoHctutyuii, a Takox 4. 3 cT. 31
Konctutynii [losbi, fAKi 3aCTOCOBYIOTBCA B SIKOCTI aJibTepHa-
TUBU34. Ha BigMiHy BiJ 11bOro, B yMOBaxX CTaHy CTHUXiHHOTO JiMxa

33 R. Socha, Stany nadzwyczajne w paristwie, BazTech 2010, nr 4, c. 58.
34 lomoMixkHOro XapakTepy yacTuHa 3 ctaTTi 31 Koncrutynil: A. Suréwka,
Relacja zasad ograniczania wolnosci i praw cztowieka i obywatela w stanach
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3aKOHOJaBellb 3aCTOCYBaB iHIy MOJie/ib peryJloBaHHS NMUTaHb,
NOB'SI3aHUX i3 PO3MeEXKYBAHHAM MepesiKy MOXKXJIUBUX O0OMeXKeHb
npaB i cBo6oa. KoHctutynia Pecny6usiku [Mosbma B cT. 233(3)
€ expressis verbis, siki npaBa i cBO60JHU MOXKYTb OYTHU 0OMeEXKeHi:
cBo6oAM i mpaBa, 3a3HaueHi y cT. 22 (cBo6oja rocmnoAapcbkoi
aissabHocti), ct. 41(1, 3 i 5) (cBo6oga ocobucra), ct. 50
(HemoTOpKaHHICTB kUTJA), cT. 52 (1) (cBo6OAA mepecyBaHHS Ta
NpoXUBaHHS Ha TepuTopii Pecny6.tiku [Nosibia), ct. 59(3) (nmpaBo
Ha CTpaik), cT. 64 (nmpaBo ByacHocTi), cT. 65(1) (cBo60Aa mpari),
CT. 66(1) (mpaBo Ha 6e3meyHi Ta ririeHiyHi yMOBM Mpali) Ta CT.
66(2) (mpaBo Ha Bigno4yuHOK). lle 03HayagE, 1[0 peliTa CBO6O/ Mij
Yyac CTaHy CTUXIMHOIO JIMXa MOe OyTH 0OMexKeHa Ha 3arajbHUX
yMoBax (y Mexax, BcTaHOBJeHUX 4. 3 cT. 31 KoncTutynii
[Monbii)3s.

Jlo Ha/;3BUYalHUX CTaHIB He MOKHa BiIHECTHU CTaHy BIKHHU, IPO
kUl uaetbcss® y cr. 116 Konctutyuii Pecny6aiku Ilosbiia,
OCKIJIBKH 1€ CTaH Ma€ NPaBOBi HACJIIAKH y BiJHOCUHAX 3 IHIIUMU
JlepKaBaMU — y 30BHILIHIX BiJHOCMHAaxX (Ha BigMiHy Bij Ha/J3BH-
YalHUX CTaHIB, IKi € IHCTUTYTaMH BHYTpPIilIHbOTO MpaBa3’). Horo
CYyTb IIOJIATA€ Y 30BHILIHbOMY BIUIUBI, HA PiBHI MiXKHAapOAHOTO
NpaBa, a He BHECEHHI 3MiH y BHYTPIILHIN YCTPiH JeprKaBH. Horo
HaCJHiKA BKJKOYAlOTh MOMJIMBICTD N0YaTKy BOEHHUX [iH,
PO3pPUBY AUINJIOMAaTUYHUX Bi[HOCUH, 0OMeKeHHS MpaB rpoMa/isiH
Jlep>kaBU-y4acHULi KOHQJIKTYy. BBeJjeHHs cTaHy BiHM Moxe
CYNPOBO/I)KyBaTHCSl Ha MpaKTHUI abo HaBiTh nmepeayBaTH oMy
BBe/IEHHSIM BOEHHOT'0 CTaHy38. A 11e MOTSTHE 3a CO6010 06MeXKeHHS

nadzwyczajnych i w stanie normalnego funkcjonowania paristwa, Przeglad Prawa
Konstytucyjnego 2014, nr 4, c. 146. Y fganiii cTaTTi TaKOXX BKa3y€eTbCA Ha Pi3Hi
cnoco6u iHTepmpeTalii 3acTOCyBaHHSl LbOTO TMOJIOXKEHHSI B KOHTEKCTI
Ha/I3BUYAHOTO CTaHy.

35 TaMm caMmo, c. 148.

36 CTaH BiliHU - 1le MOHATTS Mi>KHApPOAHOI0 NpaBa, BK/AOYeHe A0 KoHBeHIIil
Bix 18 xxoBTHsA 1907 poKy, mpo movyaTok 60¥oBux aiit (Dz. U. 1927, Ne 21, cT.
159).

37 A. Rost, Instytucje polskiego prawa konstytucyjnego, llosnaub 2005, c. 173.

38]. Najgebauer, Zasady..., op. cit., c. 67.
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npaB i cB060J, NPpUTAMaHHUX JepKaBi. 3riJHO 3 MOJIOXKEHHAM
cratTi 175 KoHnctuTyuii [losibii, cTBOpeHHS CyZiB Y BUHATKOBUX
BUII3JIKax ab0 NMpOBa/PKEeHHs Clelia/bHOI NPOLeAYyPH € [JOIMYyCTH-
MHUM JIMILEe MiJ Yac BiiHU (He B yMOBaX BOEHHOTO CTaHy). 3anpo-
Ba/PKEHHA CTaHy BiMHM MOXe MaTH JiMlle 0OOPOHHMUH XapaKTep
i 0Ny CKa€eThCA JIMILE Y BUNIaJKy 30pOMHOT0 Hallaly Ha TePUTOPIIo
Pecny6siku [losbima (mpeBeHTHMBHa BiliHA B CHUTyalii Juile
30BHIIIHbOI 3arP03U BUKJIIOUAETHCS ), a60 KOJIU Mi>KHApOHi yroau
nepeji6avyal0Tb 3000B's13aHHSA LU[0/0 CHiJIbHOI 000POHM Bif arpecii
(Buwesragana ctattd 5 [Takty HATO).

Y cBiTai cratTi 116(1) KoHcTtuTy1ii, CeliMm npuiiMae pilieHHs
Biz iMeHi Pecny6usiku [losiblja npo cTaH BiliHU i PO yKJIaJleHHSA
mupy. fAkmo Celm He Moxe 310paTUCA Ha 3acilaHHHA, NIPO CTaH
BiliHU Bupilye [Ipe3uaeHT (1. 2). Y 1bOMy BUNAAKY HEOOXiIHUM
KoHTpacurHauisa [IpeM'ep-MiHicTpa Ha BiAnOBiAHOMY MOJIOXKEHHI.
3aKiHYeHHA CTaHy BIMHU BiJI0yBA€ThCA LIJIIXOM YKJIaJeHHA MUDY.
lle BuKJIto4Ha npeporatusa CelMy. Y ToM xKe 4ac - 3rigHo 3i cT. 89
n. 1 4. 1 Kouctutyuii Pecniy6siku [lonbia - A ykiaZieHHS MUPY
HeoOxilHa MiKHapoJHa yroja, 10 O3HA4Ya€ HeOOXiJAHICTb B3aE-
Mozl [lapsiamenTy i [Ipe3upgenTa.

HagsBuyalkiHi cuTyanii BUMaraloTb HaJ3BUYaMHHUX 3acobiB
i Hazg3BUYaMHUX pimleHb. HaBejeHa BUIle KOpPOTKa XapakTe-
pPUCTUKA KOHCTUTYLIMHOI CUCTEMM YNpaBJiHHSA Ta OOMeEXeHb
npas i CBOOOA rpoMa/iiH B yMOBaX Hai3BU4aWHOT0 a60 BOEHHOI0
CTaHy NiATBepXKYy€E Te3y, cpopMybOBaHy y BCTyII, 1o KoHCcTUTY-
11if CyTTEBO 3MiHIOE NPUHIMIINA QYHKIIOHYBaHHA Jilep>KaBU B el
yac. lle cTocyeTbcd He JiMlIe OpraHiB BJaJd, B AKMX BUKOHaB4Ya
BJIaJla BiZjirpae JoMiHy04y poJib (xo4a i He 3aBX/11) IpU napJjaMe-
HTCbKOMY KOHTpOJII, ajie ¥ JIIOJAUHU B [ilep>KaBi, 3'ACOBYI0YH 00CAT
MOXKJIMBUX 00MeXeHb Ii mpaB i cB060J, Ta NpaBOBUX HACAIAKIB ix
3anpoBaPKeHHS.
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